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| DECISIONS 
eo RELATING TO. : | 


‘THE PUBLIC LANDS. 


_ TIMBER TRUSP A 8s. 


_ In dsistniiine the. amount of damages. resulting from “boxing” trees foi turpentine _ 
_ thei injury, present and prospective, inflicted: ‘upon. the trees should. he. included. 


_ Aeting Secretary Muldrow to Commissioner ‘Sparks, Faly a 1885. 


I am in receipt of your letter of the 15th of June last, inclosing re- : 


. port of. Special Agent Griffin, dated. June 4, 1885, relative to the mat: | 


; : ter of the measure of damages In case of trespass by ae boning! 4 trees. 
- upon the public lands for turpentine. te 
‘For years past the Department has at intervals been called upon to 


examine into’ cases of turpentine trespass presented for its action, and 


af has, as a general. rule, recommended suit for the recovery. of the value a 


of the material taken. Experience, however, clearly shows that such 


action has entirely failed to accomplish the suppression of such. unlaw- 
ful operations. Parties against whom judgments have been obtained 


| ; “have continued to violate the law even upon an enlarged scale, defying vere 


'. the agents of the Government to their faces; and other parties in the — 
‘immediate vicinity have: entered upon the work of destruction, i inno. 


: way deterred. by. the. punishment previously visited upon their. neigh: of a fae 


bors. | 
_, The report of Agent Griffin, fall. and explicit as. ‘it is, ae corrobo- 
rates the information already received from other sources, that a pine — 
forest, when used-as a“ turpentine orchard, ” is doomed. to entire: de- 
struction. A ‘ box” or gash. is cut into the side of a tree, perhaps 10. 


_. inches wide and. 6 inches deep, and of such a Shape as to catch and 
retain. a considerable quantity of the crude turpentine gum. .The.next — 
year another.“ box” is cut at another point.in the circumference of the 
tree, and so.on. Besides this, the tree is subjected to a “chipping” 
process, the bark being cut through down into the woody portion, for 
12 or 18 inches above the upper edge of the “ box,” in order to keep a. _ 


fresh bleeding surface continually. exposed. In four or five years the _ 


ates life of the tree is. exhausted. Kven should the DEOCERS, of ‘ boxing”. be.- 


i 
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- Sian decay will ensue from the action of the weather! and ric 


worms upon the portion of the wood already exposed. There can be no 


healing process and no future growth to a pine tree once tapped by the - os 


4 turpentine gatherer’s ax. Drippings of gum accumulate in the ‘ ‘boxes Mo = : 7 
and about the root of the dying tree. From the carelessness of some - 


traveler, or from lightning striking . some tree. in the forest, fires origi- | = 


nate and the entire timber is consumed. After its destruction the land .. %, re 
oe. will be covered in a few years with a led of worthless serub oaks, coe ae 
See ‘rendering it entirely valueless. mia 
In view of these considerations, I concur in your opinion | ‘that: the... < 


ae measure of damages heretofore estimated in such cases, based uponthe | 


é a value of the material procured, is insufficient to indemnify the Govern- ca 
oe ment for the actual. loss resulting from the. boxing of trees for turpen- 


es — tine; and you are hereby authorized and directed-to assess upon depreda-. Pe 
i or tors of this class, hereafter, a measure of damages which shallinelude 


the injury, present and prospective, inflicted upon the trees which. have a 7 a 
been subjected to the operation. sireke Se es 


oo Griffin’s 8 report is returnee herewith. 


SWAMP INDEMNITY. | 


THE STATE OF ILLINOIS. 


- ‘The opinion “of: the Court ot Claims that the: question of ‘the right of . the a Binte: to oe 


~- locate indemnity scrip outside of its limits and to swamp lands in the odd-num- 


‘=, bered sections lying within the granted limits of the Tllinois Central Railroad, { is z Se Ste ae 


res. Su aeats, is adopted by the Depenent 


“Acting Seoretary Muldrow to Commissioner Sparks, July 1, 1885. 


7 Under date of ‘February 13, 1884, my “predecessor, Mr. Sooretary a on ‘ 
Teller, transmitted to the Court of Claims for its consideration, agree- 


oe ably to the provisions of the second section of the act of March 3,1883 > . 


‘(22 Stat., 485), the matter of “the claim of the State of Illinois to locate a 


- : - swamp indemnity scrip outside of the State, and to the swamp lands in ate. a 
- the odd-numbered sections lying within 6 miles on each side of the line 


- of the Illinois Central Railroad, together with the papers in the case”. 
And under date of December 10, 1884, agreeably to the request of ie 


: : er court, dated November 25 preceding, this Department transmitted a ao 7 
oe ‘certified copies of the papers enumerated in the paper accompanying nh 
me the request, relating to the ease No. 12, ‘The State of Illinois 0. ‘The s i 


if ony of ead court’s opinion having been cartifled to thie Department er 


a. under date of the 16th ultimo for its “ ‘ cuidance and action,” - L accord: se ~ 


ingly herewith transmit said opinion, which will govern the ° future . : cs 


- action of Eyout er if any. 
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You will observe that the court express the opinion that it | is not 


 eompetent for this Department to re-open the claims of the State of 
Illinois specified in the aforesaid letter of February 13, 1884, although 


-’ the court express no opinion touching the correctness of our respective - 


| predecessors’ decision. 
‘Reference being had to decision rented by my piadecaaso® Mr. 


7 Secretary Kirkwood, October 19, 1881, in re State of INinois (1 L. D., 
: 508), for a résumé of the action of your office and this Department. nm. 


the PrOEes recital of the same herein is thereby obviated. 


i az COURT OF OLAIMS. 
“Department Case No. 12. 
“The State of Hlinois. v. The United States. 
| _ Findings. 


This case iuvug been heard before the Court of Claims, the court, . 


ae upon the evidence, finds the facts to be as follows: 


I. That after the passage of the act of September 28, 1850 (9 Stat., | 


519), the Government of the United States continued to dispose of, and 


in fact did dispose of to individuals, large quantities of the swamp and * 
overflowed lands in the State of Ilinois. 

On the 31st day of March, 1858, Hon. Jacob Thompson, then Secre: | 
tary of the Interior, decided that the State of Illinois was. not-entitled 
to locate swamp indemnity lands outside the limits of the said State, 


- under the provisions of the act of March 2, 1855; said decision was — , 
affirmed by the following successive Secretaries of the Interior: Hon. 


Caleb B. Smith, May 8, 1861; Hon. W. T. Otto (acting Secretary), | 


March 12, 1863; Hon. ‘0. H. Browning, February 8, 1868; Hon..0. 


Delano, February 2, 1874, and Hon. S. J. Kirkwood, October 19, 1881. 
‘Ti. That subsequently to the passage of the said act of September 


28, 1850, large quantities of swamp and overflowed lands in the State 


of ‘Tlinois were located with military bounty land warrants and scrip, 

and among other swamp and overfiowed lands so |. cated. were 5, 763. 13 

acres situated in Clay County, Illinois. — a“ 
III. That pursuant to the decisions of the Secretaries of the Interior & 


the indemnity certificates issued in the State of Illinois since March 31, 


_ 1858, by the Land Office of the United States have expressly declared 
that the land to be located thereunder must be public land of the United © 
States within said State. | 


‘TV. Thai there are no public lands of the United States in the Sines os 
of Tlinois subject to be taken by, or located with, Swamp indemnity. - 


certificates. 
V. That the location of the line of railroad in the State of IiInois, 


authorized by the actof Congress approved September 20, 1850 (9 Stat., - - 


466) was certified by the president and the secretary of said company, 

known as the Illmois Central Railroad Company, on December 11, 
1851; that said certificate was filed in the General Land Office on Feb- | 

ruary 13, 1852, and was approved by the Secretary.of the Interior on 


a February 20), 1852. That included within the sections of land desig- __ | 


nated by the odd numbers, lying within 6 miles of the line of railroad - 


so located, are certain swamp and overflowed lands, for which the State i 
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ie ee Dlinois elaine indemnity maar the provisions of the acts sof Congr ae as 


oe approved March 2, 1855, and March 3, 1857. gig 
VI. That. on the 19th day of September, 1850, the President of the: : 


~. United States, by executive order, suspended and reserved from sale. - 
the lands for 6 miles on each side of the now Llinois Central Railroad. 9 - 
for not to exceed six months, and by further orders, of date February. 3 
nee 25; 1851, September 4, 1851, December 31, 1851, continued the said sus- 
—. pension ‘and. reservation until. June 30, 1852, "That .on the 3d Gay of:: 9: oc 
April, 1852, by a proclamation. of the. President of that date, the said 
. Jands were restored to entry and offered for sale. The power of the 
~~... President so-to suspend the sale of lands had been theretofore several = 


: . times exercised ; among others once in the year 1828 and once in 1844, eo | 
as well as in other cases. een See 
VII. That on the 20th day, of November: 1855, ‘Hon: Robert MoClel- a : 


ee = ‘Jand, then Secretary of ‘the Interior, decided that the State of Illinois. — 


“Was. not entitled, under, the: provisions of the act. of September 28, 1850, 


ie to the swamp. and overflowed lands lying in the odd-numbered sections oA La 
_. of jand within 6 miles of each side. of the line of the Illinois Central . > 


a Railroad ; that said decision was affirmed by Hon. ©. Schurz, subse-_ 


eae quent Secretary of the-Interior, May 2, 1878, June 28, 1880, and, after =~ a 
reference to the Attorney: General'for an ‘opinion, again affirmed by sald up 


_ Secretary: March 2, 1881. eee 
WIE That at the time of the passage: of. the act of September 28, a 
~.. *1850, the United States owned large tracts of public lands in. the: State > 
of Illinois, unsurveyed and unappropriated, and unaffected by preemp- ~ 


ee tion. or homestead claims, which lands were swamp and overflowed, | - 
-.. and rendered. thereby unfit for. cultivation. Also, that tracts of: such. | 


 swainp lands were situate in the odd sections within 6 mileson either = 
side of the Illinois Central Railroad as afterwards lovated; also tracts 
-. -. of such swamp lands. situate between the 6- mile and. ‘A5 nile. amis of Bee eee 
. . gaid ‘railroad, as located. Se 
ae, 3: GX That the United States, on “Mareh 2; 1855, and for 8 some consid as 
erable time thereafter, owned public lands:in the: ‘State of: Illinois.of the 


: oe class subject to entry. at $1.25 per acre, and disposed of all of the:same — : | | i 
“. - ginee said last-named date except an amount heretofore located under. os 
_ swamp-land certificates, and that the United States has still in other 


States and Territories pubiic lands. tnappropriated and unreserved, | ees, 2 
~~ and not interfered with by pre-emption or homestead claims. = = = = 
-.X, That the lands described as lying in towuship 5 and mentioned in bP eae 
the second part of the petition, were situate in Clay County, in the State. 
_. of Illinois, and were swamp and overflowed on the 28th of. September, . 
~ 1850; and the same were duly selected and claimed by the State of Illi- — 


-. nois as swamp and overflowed; that the same were either sold or located 


as by: the United States after September 28, 1850, and before March 3, 


: ce 1857,.and the State of ilinois claimed idemmity on the same, which the ra a “ : : 
ae ‘Department refused upon the ground that the same were situate within — . 


~_. the 6-mile lin’ its of the Illinois Central Railroad, and for that reason did _ ae 
“not inure to. the State under the swamp-land erant. 7 i. a ee Gs 
3 XL, That in the year 1883 the State of Illinois caused +5 be selected es 


| the N. dof the NW. 4 of Sec. 17,1. 4.N., RB. S-east, inthecountyof. 


re Clay, in the. State of Tlinois, as swamp land, under the grant of Sep- 


oe tember 28, 1850; that the same bad been. sold by the United. States; ‘ se 


ae that the State. asked indemnity therefor, and it was refused by the Com- 


+ -qnissioner of the General Land Office, upon the ground that the same | amet 


. oS lies. within the 6- nile limits of the grant to the. Illinois. Central ee. 
ee : ~ = ee 
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XI. That there is still. claimed by the State of Iinois tracts of land ae : 
as indemnity land-under the swamp-land indemnity acts of Congress, ee 


. an a a.eash indemnity under. the aforesaid acts. 


ws 


XIII. That the Department. of the Interior instructs its. special agent 


to examine the tracts of land in Illinois upon which land indemnity is 
claimed, and to make report upon the same to the Department; that 
this practice has been followed for many years and continues up to the 
- time of the filing of the petition herein. | ~ 2 
. XTV. That the Department.has once allowed. indemnity on a ae in po. 


the odd sections within. 6-mile limits. of: said PaMOne S.. 2 NW.4 » Bec. ee 
35, T.4N., BR. 5K, | < ) 


Opinion. 


Davis, - delivered aie. opinion of the court : 


By an sak: approved September 28, 1850, swamp and averiowed: lands 2 : 
- unfit for cultivation were granted. to the States wherein they were situ- — 


ated, to be drained and reclaimed. These lands not being definitely — | 


- located, were in many instances innocently taken up -by individuals, 


who.in due course recéived title therefor from the land office. To 


| remedy the difficulties which necessarily followed these double titles, Con- 


eress, in 1855 (March 2, 1855, 10 Stat., 634), confirmed the patents issued _ 


| to individuals, and gtanted to the: States the purchase-money. received 
for swamp lands sold, or if the lands had been Jocated by warrant or. 


serip then: indemnified the States: by giving them the right to locate “a. 


quantity of like amount upon any of the public lands subject to entry 


at $1.25 per acre, or less.” The States claimed the right under this act 


to receive serip which might be located upon any vacant public.tands 


subject to entry at $1.25 per acre, or less, no matter where situated ; 
but Mr. Hendricks, then Commissioner of the General Land. Office, de- : 
clined to issue any indemnity. scrip not on its face confined to location 


_ within the borders of the State receiving it. . His decision was affirmed 


by Secretary Thompson, and has since been adhered to by: succeeding 
Secretaries of the Interior. 
The second ground of complaint is based upon the construction by the 


- Interior Department of an: act passed eight days prior to the swamp-' 


land act, and: which gave to the State of Illinois, to aid In the construc- — 
tion of the [linois Central Railroad, the even-numbered sectious on, 
either side of that road, the odd-numbered sections, retained by the. 
Government, being advanced to: deuble minimum price and reserved. 
from sale by the President until 1852. The State claims the swamp 
lands in these odd-numbered sections, or indemnity therefor, as granted 
to it by the act of September. 28, 1850 (the “‘ swamp-land act ), notwith- 


standing the advance in: price and the reservation of the lands. by the 
President from sale or location. Secretary McClelland, in 1855, decided 
adversely to this claim of the States, and his ruling has since been Te: 
garded by the Department as conclusive. » § tt 
The question: of the jurisdiction and power of this court acting. under oe ae 
the Bowman act (Murch 3,1883,22 Stats., 485) upon claims transmitted ~— 
~ by the Executive Departments i is met. upon the threshold of this.caseand = 
has: been: presented by counsel with great care and ability both upon the — ee 


argument of the motion to dismiss and upon the final hearing. 


The Government cannot be sued without its conseut, and may affix to Poe 

_  that-consent such conditions as it chooses, any resulting hardship being 
_ remediable only by the: law-making power. ‘The. act. under which this. 

‘gase-is‘sent here empowersus: to consider those matters pending in-the 
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oo ene Departments we are. ianemitiad by tlie’ heads of hoses | 


Departments, and which are not barred by the provisions of any law ot - oe ; as 
~. the United States. It is clear that this claim is pending in the Depart- Tae ee 
ment of the Interior within the meaning of the act in sofaras to give = 


~~ this court jurisdiction ‘to consider it, and to report its findings to the _ 


> Seer etary for his guidance. (Ji ackson. v. The United States, 19 C. ‘Cls., wae - 


B08.) 


2° <n the McClure Case (19 C. Cls. , 23), decided at the last term, the a eS 


oe ture and extent of the jurisdiction ‘conferred. upon this court by the Bow--- 


staan act were fully considered, and the conclusion was reached thatseec- 

-:. tion 1093 of the Revised Statutes operates upon the act, and barsinthis ~~ 

. court any demand against the Government in which a final judgment 
has been rendered. ‘The result of the reasoning in that case is, thatthe — 


transfer of a claim from one of the Departments to this court does not 


oo ‘carry with it an increase of power over the matter in controversy, and ” te 
if the head of Department be himself without jurisdiction or power to — 


aid the claimant the latter’s legal position is not bettered by the trans- © 


os fer. The Bowman act is exceptional and peculiar in its provisions, and 
~ the ‘jurisdiction conferred by it is very different from that. granted by 


: ~-. gections 1059 and 1063 of the Revised Statutes, being in its nature ad- 

Cue oe visory. : ao 

o AS Was. said by this court: in the McClure case; the intention of. Con- , 
= gress in passing the act “seems to have been not to resuscitate claims 


a which had previously been forever wholly barred from settlement,and not a 


cade to open old outlawed and dead i issues, while it was affording assistance and. 
relief to the Departments in the investigation of claims alive and under 
consideration therein.” The opinion in the case of Jackson (19 C. Cls., 


-" 504) also proceeds upon this theory, and closes by directieg the clerk to ee 
- certify to the Secretary of the Treasury, not that the decision made by his — core ote 
predecessor was or was not correct, but that he had “‘no power to open 


an - the claim for readjustment on its merits. ” What, then,is the power of the — | 
“Secretary of the Interior over the case at bar, one branch. of which was” 


decided by Secretary Thompson i in 1858, and the other by Secretary Me- oe : | oo 


ie . Cleliand in 1855? oe 
As early as 1825 Mr. Wirt, then Attorney- General, ina letter to the = 


: - "Secretary of the Navy, said that he had understood it to be a “rule of : . 
- aetion prescribed to itself by each Administration to consider the acts of = 
.: its predecessors conclusive as far as the Executive is concerned.” The = 


ee ~ Supreme Court in the case of the Bank of the Metropolis, decided in 1841 


- (15 Peters, 401), limited the right of an executive officer to review his pre- - : 


_ -decessor’s decisions “to mistakes of fact arising from errors of calculation, © 


oe and to cases of rejected claims in which material testimony is afterwards _ : 7 ‘ a 7 
<_ discovered and produced;” in 1849, Mr. Attorney-General Toucey held uae 


poe. (5 Op., 29) that the principle of res judicata applied to claims “thus de- 





Be So liberately considered and rejected ;” his successor, Mr. Reverdy Johnson be ae 
--.. (& Op., 240), raled that. the decision of a Secretary. of the Interior, = 
. -.. whether rightor not,” could not be overruled by his successor; and these. 
-...° decisions were followed consistently by other Attorneys-General,among > 
. «them Mr. Black (9 Op., 300 and 387); Mr. Stanbery (12 Op., 169 0 Ea ee 
856). Mr. Hoar (13 Op. 33 and 226); Mr. Akerman (13 Op., 387); Mr 
-.° Bristow (13 Op., 457); and Mr. Williams (14 Op. 275). Even the 
opinion of Mr. Attorney-General Bates, i in the Hot Springscase(100p.,, =. 
61), etted as a departure from this line of authorities, duesnotseemtobe = 
aoe such, but if it be, Mr. Bates retraced his steps the next year in the Dart | > 
=." case (10 Op., 255), wherein he reviewed and lower the opinions of ee oe rue 


ae Se 
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ee be] 1864 (Lavallette v. The United States, 10. Cls., 149) this court de- 

- pided “that the head of a Department cannot, in a matter involving judg- — 
ment and discretion, reverse the decision and action of his predecessor _ 
even in a matter relating to the general affairs and management of the — 
business of the Department,” and the Supreme Court held in Stone 7. 
The United States (2 Wall., 535) that one “officer of the Land Office is — 
not competent to‘cancel or annul the act of his predecessor ;” finally, this 
court, at the last term, in Jackson’s case, followed the path so clearly 


4 defined by sixty years of consistent rulings, and held that the Secretary 


of the Treasury could not reopen a claim adjusted by his predecessor. — 
It is contended on behalf of the claimant that the decisions of the Sec- 

retaries were in their nature judicial; not administrative, and so beyoud 

their powerand jurisdiction, and further, that the precise limited question 


-- . now presented has not been decided, that precise question being (to quote | 


from the brief) ‘* Will the Department issue a certificate simply reciting 
the words of the statute of March 2, 1855, as to authority to locate 
land in lieu of certain 5,763 acres heretofore located, which was also sold 


by the United’ States, situate in Clay County, Illinois, leaving the legal’ ae 


effect of such certificate to be hereafter tested by submission to some | 

court of competent jurisdiction?” © us 

‘We cannot agree that the decisions of the Secretaries upon the ues? 
tions of statutory construction involved in this case were beyond their 
power to make; it is a necessary daily duty of administrative officers to- 
construe the laws by virtue of which they officially exist, which pre- 
scribe their duties and limit their powers. How far these decisions, 
necessarily made in the discharge of official duty, are binding upon 


others, need not now be considered, as they clearly are binding upon — > e 


~ the successors and subordinates of these officers, until reversed by com- 
petent authority, and such authority has not been given to this court 


_- by the Bowman act. The decisions and opinions already cited in rela- 


tion to the power of one executive officer to reverse the ruling of his ve 


predecessor sprung from questions involving interpretations of the law, 


and in Jackson’s case this court described the ruling of the Secretary 
- which could not be reopened by his succéssor as one upon a question > 


_ of the construction of a statute.” came 

- Nor is the matter presented here so limited, as the complainant con- 

: tends, or confined to any specific lot of land. The Secretary of the In- — 
terior describes it as the “ claim of the State of Illinois to locate swamp 


> land indemnity scrip outside of the State, and to the swamp lands in 


the odd-numbered sections )ying within 6 miles on each side of the Ili- 


nois Central Railroad,” and this submission cannot be limited or changed » 4 


| by. the claimant. The Secretary requests the findings of this court not | 


in relation to the Clay County lands alone, but upon the broad question — 


q of the right of the State to the lands described or to indemnity scrip not: 
~ eontined to location within the State. Further, the decisions of Secre- 


taries Thompson and McClelland were general in their intention and 
application covering all lands within the description of the acts, and, 


- while inchoate as to specific lots until defined, these rulings attached to 
each section as soon as located and found to fall within the acts of Con- 


gress. 


It is urged that the adoption of the Revised Statutes createdanew 


_ state of the law which brings the questions up as res nova, annulling the ae 


prior decisions and making a new grant of lands and indemnity. The © 
~ Revised Statutes are the legislative declaration of the law on the 1st’ 


day of December, 1873, and we van go back of them only to explain . 


y amiiewy (United States V. Bowen) 10 Otto, poe but we cannot see 
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Pee, ~Hiat the eiaeeent of 1874. nullified: all ‘Hatits. which had. veuted. priot a ? ‘es 


. oy . thereto under the various statutes as theretofore construed by competent — .. 
me authority 5 the enactment was for aid'and ‘simplicity in the future and 
ame “pre not intended: to tear up the ‘past or to: annul all that: had gone Be ie 
fore. ace 2 
We are of opinion that the ‘Séoretary of the ae: has not authority’ Meg 
“to re-open the claims of the State of Ilinois: specified i in his Jettertothis = - 


ee “court dated. February 13, 1884, and in this view of the case we express _ oe 


~--- No opinion ‘as to the’ correctness. of the decisions made: ‘by’ bis prede- ae = 
oa. cessors. ec 7 nee 
ed a ee clerk will certify « a copy of this: opinion to the > Seoretary: of the so, Ban 
interior for his suigenee and action. : | | ce tre 


‘PRA Cc TI (CHA TTORNE Y- _ Ni O TE oR, 


J OHNSON v . GIEVRE. “(ON REVIEW. 7 


one t Notice of acpeal sceee upon she conmetanvs attorney: of record i is equivalent. to no. oes 


“tice served personally upon the contestant, and jurisdiction so acquired may not. , ca . 
be defeated by an averment that’ the: emp oroane of counsel did not extend he- sys eee 


“yond ‘@ certain stage in the proceedings. . - : 


| Acting Seoretary Mt uldrow to Commissioner Spars, uy 2, 1885. 


In the case of ‘Hazis: Johnson v. Endre J. Gjevre, involving the: héines oe 


ones ‘ttead entry of Gjevre for “certain lands in the Grand Forks district, 7 


Res oe Dakota, the Department on seta 20, 1884, rendered a decision: ad- a a 
ay “verse: to Johnson. (3 L. D., 156.) ee 
- . On May 5,:1885, there was filed in this Danetivent a ‘notion: “Sor re- ee 


ae eonsidération on ‘behalf of Johnson. As grounds for such: motion, itis. ee 
a alleged by him under oath that he had no notice of the pendency ofthe os 
oe .. gase before the Department at the time said decision was rendéred. - He |. =e 
-_ ae -employed, according to his: ‘statements, Messrs. Bennett. (oo. O'Keefe, os 


- * gounsel, to represent him before the local office and your office, “but had 


| a “no attorney employed to represent him before the honorable Secretary ee ; 
of the Interior, and did not: know. this appeal had been’ taken wee eae 


about October 10, 1884.” : oe. 
_. ‘Phe anomalous nature of. this motion calls for a dispontion upon. its - 


es ‘merits and aside from any question arising ‘from the fact that the de- — 7 as 


- - cision was ‘rendered by my Prederrese and through Leake of. time’ has 
< ~ become final. | Pras 


From an examination of the secon: it appears that the case when be- 


ee “fore: your office was’ decided in favor of Johnson,‘and that Gjevre-ap- — 
-. pealed from such decision. Upon the notice of such appeal appears the = 
a i following indorsement : “Service of the within instrument: admitted by. et 
oa true copy: this: 5th day of February, 1884. Bennett & O'Keefe” On 
pee - June 26, 1884, Messrs. Curtis & Burdett, of this city, as attorneys for 2? 

- ““@jevre, filed’ an argument in the case with proof that notice thereofhad 


2 : al daly. served poy J ohnson through said’ Bennett & O'Keefe. 
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It thus becomes: apparent that when ine case was: ‘before this Depart. 


ment for consideration, the ordinary evidence of due notice upon counsel re 


_ for the adverse party ‘was of record: and appeared ‘sufficient. - “Rules of 
Practice 104, 5, 6 provide for service of notice upon the’ attorney of 
 -secord, instead of the party in interest, and such: provision ’‘is-in accord 
with the general practice in the courts of law. Notice so given is equiv- 
alent-to notice upon the party himself and jurisdiction so acquired’ may 
- not be defeated'by an averment that the employment of counsel: did 
not extend beyond a’ certain stage in the proceedings. , 

The contestant, through suit, instituted by his attorneys, Bennett & 
O'Keefe, brings the defendant into the local office to respond to certain - 
charges against his entry. On the'hearing the contestant'is successful 
and defendant appeals. ‘The case comes up for examination before your 
office with said attorneys again representing contestant, and a like fa- 


 -vorable result for contestant, whereupon the defendant again, appeals, : 


"serving notice’ thereof upon the attorneys who had instituted: and. thus . 


_ far prosecuted the suit: against him. “From the effects of such notice — 7 
there can be'no legal escape. The right of ‘the defendant: to earry his’ — 


- appeal to a final adjudication was quite as great'as the right of the con- - > 


- . testant to bring suit in the first: instance, and of such right: the contest- ; 
ant was bound to take notice and make due:provision for,inthe matter =~ 

of employing counsel and prosecuting. to a close the contest he had re a + 
self set on foot. no i 
--In-addition to the foregoing; it should be noticed that Tensor santé ars 
oom knowledge of the appeal i in October, 1884, but yet no steps were’ taken. i“ a 
by him toward securing his alleged tight to be heard until the May fol- a 
‘ : lowing. This fact:alone would raise a: sinone presumption aoa the 2 aa He 
eae oe faith of his present claim. ee 


_. . The motion is dismissed, and the papers filed i in: . support thereof trans. : 
“ mitted herewith. a | en (Be 


_PRE-BMPTION—SECOND ‘FILING. 
7 -HANNan M. ‘Brown. 


A second filing allowed when the first proved invalid through no fault of the PEC: 
emptor. 


| aes Secretary y Muldrow. to Commissioner Sparks, July 92,1885. 


I have considered the appeal of Mrs. Hannah M. Brown from your 


retusal, of April 22, 1885, to restore her pre-emptive right, she having 
heretofore exersised: the same as to a tract of land, which by the decis- 
ion of this Department was awarded to one Zinkand, and her declara- 
tory statements filed ther eon canceled. ‘Bee case of Zinkand v. Brown 
(3 L. D., 380). | “ iy | 
Mrs. Brown now says fia her fling onthe ‘Zinkand tract was’ riiatie 


: oi in entire veces faith and she persisted, in claiming said tract because she — ; ~~ 
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ae | 7 honestly believed she. was s entitled to it. She insists ‘that, jmuon: as - z - 
she never has had the benefit of a pre-emptive right, she should not. be eae 


a3 : _ debarred from the same because of her fatile filing on the land. . a 
_- ‘Whilst the record in the case of Zinkand v. Brown discloses the A that’ —: 
that Mrs. Brown did not file declaratory statement on said tract until) 


ibe more than one month after the filing of Zinkand had been placed of nee 


record, she claimed settlement. the same day that he did. The settle- 


. ment claimed, however, was shown not to have been made by herin 


_person, but by her son, who shortly afterwards proceeded with the erec- 


tion of a house and other improvements on the land, in her behalf. She = es 


: moved into this house on its completion and continued to reside there a co 
up to the time she attempted to make final proof and entry, which was — 


- protested against by Zinkand, to whom was nlamestely awarded the ae 


~ Jand by virtue of his prior actual settlement. _ eee 
All this confirms Mrs. Brown’s assertion of good faith and 1 honesty Pe eles 


ie “pf } purpose ; for it is not to be supposed that a person. will i incur the ex-:~ : - : ; 
pense and trouble of so improving and residing upon a tract of. land, 


_- the right to which is claimed by another, unless satisfied that the claim a. 
_. of that other was merely pretentious. ee ve ee 
When the law restricted persons, otherwise properly qualified, do cone pe - 
pre- emptive right,” it meant a right: to be enjoyed in its full fruition Pee 
> not that a fruitless effort to obtain it should be. aa to its entire eas 
aa. consummation. | eaee 
‘So when the law ‘declares: that a party eer filed : a ; dgelaration oo ie 


intention to claim such right as to one tract of land should. not file Ao 


second declaration as to another it meant the filing ona tract open tosuch iS 


ee, ‘filing and whereon the pre- Pupuye right thereby claimed could ripen | os - 


a into an entry. me 
ig 4 Mrs. Brown very clearly has not enjoyed the “ one pre- emptive right” os oy 
to which she is entitled, for the simple reason that. she erroneously er 


. _ placed her filing upon land which, it has. been judicially determined, Ses 


was not properly subject thereto, becaused covered by a superior claim. ai 


ss Consequently, her pre-emptive right could not be completed and h er a 


‘filing was futile and of no effect. 


Had she placed the latter upon land subjeet to the same ssid whereon 7 se 


her pre-emptive right could have been completed, and then wilfully or 


“negligently abandoned the tract, she would have brought herself within 

the inhibition of the second clause of section 2261 of the Revised Stat-. oe 
ge utes. Butasitis she has done nothing for which she should be ee nee tiene 
TES wed prived of her rights under the pre-emption law. 8 


The foregoing construction of the. law, uniformly ipa! in this De. 3 


partment, has been several times affirmed by the United States aan: ie par: 


Court and is not now to be. controverted. | 
Your judgment i 18 reversed and Mrs. Brown will be allowed to exer. 


eae cise her pre: Bue rights as prayed. = 
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PRACTICE—REVIEW. 
THE RENAULT GRANT. 


LY motion for review not filed within the period presonbad, ‘nor based upon newly. 
discovered evidence will not be entertained. 


Acting Secretary Muldrow to Commissioner Snark July 8, 1885. 


| On the 22d of April last counsel for A. N. de is Mothe filed a brief, 

entitled << Application for patent to land in Kaskaskia district, Nlinois,” 
~ followed on the 7th of May by notice of a motion for review of my pre 
decessor’s decision of 18th February last, in the matter of the Renault 


grant, situated in Townships 4 and 58. , Ranges 9 and 10 W. of a = 
- third principal meridian in the State of Tinois. 


_ That decision was to the effect that in view of the information in _ 
possession of the Department as to the status of the claim, the condi- 


tion of the lands, and of the doubt respecting the authority of your — | 


office to issue a patent for the same, the decision of your predecessor 
‘declining to issue such patent should be affirmed. — 
- The decision of the Department having been final, and no motion for 

review having been filed within the period of thirty days prescribed by.. - 
_ Practice Rule 77, the present motion, set for presentation this day, not 
being based on newly discovered evidence, must be denied, without ref- 
erence | to the question as to the binding force of en decision ee a former, 
head of the Department upon his SUCCESSOF. ' 


PRA CTICE— CER TIORARI. 
WILLIAM J OHNSON. 


Where : an n entry was daniel without notice and. appeal denied because not filed in 7 
time such proceeding will be reviewed on certiorari. 


“Aoting Secretary Muldrow to. Commissioner Sparks, July 6 ‘1885. 


| I have considered the application of William J ohnson for an order 
directing you to certify to this Department the proceedings in relation — 


to the cancellation of his timber-culture entry, No. 994, Huron, Dak., for _ 


the Nw. 4 of See. 14, T. 113, RB. 75, and also the denial by your office of 


his right of appeal from such action. 


Said entry was made January. 22, 1883, and on November 2, 1883, on 


a report of Special Agent Burke, your office, by letter to the register and 


receiver, directed. said. entry, together with quite a number of others — 
known as the Spencer entries, to be held for cancellation; allowing the 
entr-men sixty days: within which to apply for a Hearne and show _ 


cause why their entries should not be canceled. Notice of this rule was - 


airecten, with the others, to ) Johnson, at Fort Sally, pees it, es at 
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4 ‘ently, having been agsamed that he. was one of the. garrison at that. ; 


.-*. post.. This notice never was received by him, because he was paca oo 


 aresident of Michigan and never-had been at Fort Sully. . Pe 
| On J anuary 15, 1884, the local officers informed your office that said - 
_ parties’ had been “duly n notified and no appearance by 0 or ‘for them a : 

- been entered. : a 
In the same ‘month MOL. stone an inate: of. aoe having. acci: 
| dentally heard of the order to hold said entry for cancellation, directed. tte 
~ Messrs. Burtt, Ayres & Crofoot, attorneys, to look into. the matter: and =. |. 
take proper steps to protect the interests of Jobnson. Accordingly, wo 


on January 25, 1884, these gentlemen wrote to the register and receiver 
-.- requesting a suspension of action as to Johnson’s | entry 5 stating that, oS 


| he had no‘ notice or knowledge of the Commissioner’s order ; that his 


=. ‘ a entry had been made in good faith, which would, be shown as soon us . : 
the necessary proofs could be received from J ohnson, who was then i in 7 


Michigan and had been written to on that day., sae 
By letter of J january: 25, 1884, your predecessor, on the report of ie ae 
st --register and receiver, ordered said entry, with others, to. be canceled, and ee 

. the parties to be notified that: sixty days would be allowed foranap- 

. peal. This‘letter was received at the local office J anuary 29, 1884, and, ee 

- notwithstanding the appearance and application of Burtt, “Ayres: & Cro- 


_ foot in behalf of Johnson, the notice of cancellation and right of appeal ° 
was, as before, forwarded, with the other notices, to Fort: Sully, and of ... 


course not received: by fai or his attorneys.. On Feb ruary 4, 1884, the > on 
| proofs to sustain Johnson's. entry were received from him and same: day oe 2 
filed with the register and receiver, who, the next day, forwarded then 


a to your office. On April 8, 1884, the register and receiver reported that om 
~ due notice had been given to Johnson, with the others, and no appeal 4 
bad been filed, whereupon, by. letter of April. 29, received ‘at the local 


office May 5, 1884, the said cases were. closed. It thus appears that Se 
Johnson received no notice of the rule to show cause, nor:of the can. 
cellation of his entry and of his right of appeal. Mr. Ayres, one of the oo 


a attorneys, deposes that his firm was not notified of: said cancellation ; 


but that afterwards, in August, 1884, whilst looking up another matter, hens 
he accidentally discovered the cancellation. Supposing J ohnson’s affi- 
 davit, filed February 4, 1884, had been overlooked at the Land Office,” ~ 
on August 13, 1884, he: addressed a letter to the Commissioner calling. ee 
Me his attention to the same and asking its consideration. On September | _ = 


; 2, 1884, that officer replied that the application of J ohnson forahear- 

: ‘ing “was noticed in connection with other er ate in the case, m bat. not 
A ‘considered, because filed too late. ~~ 
2 After ihe receipt of this letter, on October 11, 1884, J Bineoe onealed wee, 
from the action of the Commissioner, but, by letter: of February 19, 


. 1885, the latter refused to entertain. said appeal, because not filed in ne 


time. — Notice: of this refusal was transmitted to said attorneys. Feb. | 


ve ruary 26, 1885,: ‘whereupon, on March 13, 1885, the present. enplicsten a 


| was filed and was transmitted d by your letter of 11th instant. 
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Tf the foregoin oe allegations. are: true; and they: are: 5 enstairied: by. the 7 i 
testimony submitted; a: great wrong: has: been done Johnson, which 
your predecessor refiised to investigate by hearing or permit an appeal => 


from. It is to meet. such.cases: that the. supervisory. power. of this — 
Department was: established, and. it: has: ‘been broperly invoked in. J ohn: 


~ gon’s behalf. 


' On receipt hereof you will certify and. transmit to: this Daperient all : 


the proceedings in relation to. said: matter, in order that. such. action a 


- Inay be had as may seem right and. proper in.the: premises. 
| PRIVATE CLAIMS. - 
_ ANTONIO ‘Vaca: 


ai The decision. ofthe Court of: Claims holdin fo that. the issuance of: sarbbeatens in » satis- - 
faction of the grant. exhausted: the jurisdiction of une: aeuateny will govern 
further: action in said: case. . 


Acting Secretary Muldrow to. Commissioner Sparks, af ly 7 1885. 


. On the 25th of. February, 1884, ‘my predecessor, Secretary fae 
transmitted.to the Court. of Claims. for. its. consideration,. as provided. 


| by section 2 of the act of March: 3,.1883 (22 Stat. , 485), the matter of - 
>. the private land claim of Antonio. Vaca deceased. - 


I am now in receipt of the opinion: of. said court, ‘certified to. this De- 


a partment under date of June 8, 1885, for its guidance and action. Said . 


o opinion is. transmitted herewith, and ‘will'govern your office in any fur- 
ther: action which: may be found necessary i in the course of business» | 


with reference to said claiin. 


. You. will observe.that the: court: find. chat: -your office, having issued. . a 
‘one set: of. certificates under the grant, has: exhausted. its authority 


under the law, and cannot issue duplicates, and that this: Department ' 
_ is without further power in the matter. - 
It is not necessary at this time. to. recite the. facts in. the case. i) ito 
— inclose herewith a. copy of my. predecessor’s letter. of: February 25, 1884, . : 

- by which the matter was submitted to the Court:of Claims for ‘its action, ; 
to be filed in your: office with. the opuuon: or said court. : 


COURT OF CLAIMS. 
Department: Case No. 1B. 
J obn. Ledyard Hodge and. Andrew H. Sands: W. ‘The United States, | 
POG wad ¢ 7 Opinion. | 7 


Davis, dis delivered the opinion of the court: 


By act of Congress: (February: 28, 1823,.3. Stat. , 721), a ‘eartain: ee : 
| " prant. was, in 1823,: confirmed’ to Antonio. Vaca, since deceased; and 
| aver? eee representatives: in. this. matter the: claimants. ae them. 
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a solves to be as legatees of ¢ one ‘Andrew Hodge, j jr., ang out ana title to - > 


the grant in 1836. No steps to locate or satisfy the grant.seem tohave — : < 
been taken until.1872, when W. H. Hawford purchased the claim atan 


-administrator’s sale of this part: of Andrew Hodge’s estate, the sale. a 


- being ordered by a parish court in the State of Louisiana, which appar- oe 


ently had jurisdiction in the premises. Hawford thereupon applied. for. ? . 
. eertificates of location in satisfaction of the grant, which, in due course, — 


were issued to him and have passed into the hands of third parties. 


Some of these certificates have been located upon the public lands and... _ 
some are still outstanding and not located. In 1883 the claimants ap- . 


| —- plied for satisfaction of the same grant. and were refused: by the sur. we 


_ veyor:general because of the prior settlement with Hawford; they ap. 


. pealed to the Department of the Interior, and, in accordance with the 


Bowman act, the Secretary has transmitted the matter to this court for - : : : 
our opinion upon several points, one of which isimmediately presented by - | 


the motion of the defendants, now under consideration, that the court. ~ 


_~ shall certify to the Secretary of the Interior that upon the issue of the . - : 


is certificates to ‘Hawford the Department became functus officio. - 


Tt appears to. be substantially admitted, at least for the purposes of 

| this motion, that the proceedings under which Hawford obtained title, - 
although regular on their face and calculated to deceive the officers of = 
the Department, were in reality void. by reason of lack of jurisdiction. Be, 
in the local. parish court to reopen the Vaca succession and sell this 
asset, and that the claimants’ title, although it has lain dormant nearly Bs 
. fifty years, during which innocent parties have obtained interestsunder : 

‘the Hawford certificates, is still paramount, so that the Department = 

should issue to them new certificates of location; or at least deliverto 
-. them those certificates already issued which may hereafter come into ~~ 
the defendants’ possession anedee an application for their location ae 


otherwise. 


If the claimants’ allegations are well founded they probably have. an 


remedy against Hawford, and if they have been injured by the laches or — oe | 


error of Government officers, they may perhaps have a claim for indem- 


nity which will be recognized by Congress; but under the motion now Bes 


-. tnade and under the provisions of the Bowman act we have to decide at 
this time not upon the rights — of the claimants, but “upon ‘the power of ee 


the Secretary. 


The statute provides (11 Stat., 294) that where: @ private land claim 
has been confirmed by Congress, ‘put has not been located and remains 


“ee 7 unsatisfied, the appropriate surveyor-general shall “issue to the clarm- CE 
 -ant or his legal representatives” a certificate of location. Hawfordmade .— 
- application under this act, his. title was on its face valid, and scrip was. 


-  «ggued which certified that Vaca “or his. legal representatives’ ?wereen- — 
itled to locate certain quantities of land. ‘This scrip was sent to the ee 
_ surveyor-general, who delivered it to Hawford, relying upon the appar-. * 
ently good title set up by him. Perhaps this was an error which leaves 


the United States liable in damages to the claimants, but it was none : 


~ the less an. exercise of the power given by the act-and exhausted that =~ 

power. It either was or was not the duty of the surveyor-general to 

decide in whom the title to the certificate rested; if it was hisduty,then = 
the performance of it is not reviewable by his ‘successor; if the decisi6n = 
of that question was not by law imposed upon him then ‘the j issue of the 
certificates running on their face to Vaca or his legal representatives, = 
even if delivered by mistake to one not entitled toreceive them, wasan — 
exercise of all the power the statute gave him. The statute allows the. 


ie Land C Office to issue one set of coro 2 and ¢ on my a in Satisfaction ~ a 


guidance and action. 
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of these rants; ; it does hot au. uthorize that office to correct er rors by the 
issue of duplicate sets, and any wrong done or injury inflicted by the 
‘ mistaken delivery must be remedied in the courts or by Congress. a 
_ [tis our opinion that the Department of the Interior is without fur- 

ther power in the matter, and the motion is allowed. The clerk will 


certify a copy of this opinion to the Beeretary, a the Interior for his | . 


- FORFEITED | RAILROAD LANDS. 


Instractions under the act declaring a forfeiture of séitata lands. ated to aid dn — 
i the construction of a ‘Tailroad from. Portland to Astoria and McMinnville in ae 7 
State of pregon. é | | 


7 Commissioner Sparks to register and receiver, Or egon City, Ores. ” Taly 8 8, 
| ) 1885 a: 


a ‘The act of errr of January Cane 1885, ee ‘To declare forfeiture: eee , 
| certain lands granted to aid in the construction of a railroad i in Dreeons: ~ 
he provides as follows: : 


That so much of the lands granted os an act of Gongesas, entitled - 
‘‘ An act granting land to aid in the construction of a railroad and tele- 


graph line from Portland to Astoria and McMinnville, i in the State of 


Oregon,” approved May 4, 1870, as are adjacent to and coterminous os - 
with the uncompleted portions of said road and not embraced within 
the limits of said grant for the completed portions of said road, be, and 


the same are hereby, declared to be forfeited to the United ‘States and 
restored to the public-domain, and made subject to disposal under the 


~. general land laws of the United States as though sald grant had never : 


- been made. 


SEC. 2. That all persons ‘who. at the date of the. passage of this act = Se" 


are actual settlers in good faith on any of the lands hereby forfeited, 


and who are otherwise qualified, on making due_ claim to such lands —s 
- - under the homestead, pre-emption, or other laws, within six monthsafter 
- the same shall have been declared. forfeited, shall be entitled to.a pref- | 
erence right to enter the same in accordance with the provisions of this 


act and of the homestead, pre-emption, or other laws, as the ease may — 
be, and shall be regarded. as having legally settled upon and occupied © 
said lands under said pre-emption, homestead, or other laws, as the case — 
may be, from the date of such actual settlement or occupation; and in ~ 
case any such. settler may not be entitled to thus enter or acquire such — 


land under existing laws, he shall be permitted, within one year after 


_ the passage of this act, to purchase not to exceed 160 acres of the same, 


at the price of $1.25. ‘per acre; and the Secretary of the Interior is 
- hereby authorized and directed 40 make such rules and regulations ‘as 

_ will secure to said .ctual settlers the benefit of these rights : Provided, ae 

_- That the price of: the even-numbered sections within the limits of the a 
said grant and adjacent to and coterminous withthe uncompleted por- = 


tions of said road, and not embraced within the limits of said grant for 
the completed portions of said road, is hereby reduced to $1.25 per acre. 


Sxc. 3. That the act of March 3, 1875, entitled “‘An act for the relief ~*~ . 


of settlers withiv railroad limits,” is hereby repealed. ' . : 
A portion of the lands along and lying north of that portion of the — 
4 constructed road between Portland and. Forest Grove, and - therefore a 
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- ; . é: inbeoed within the ints of paid grant for the completed. ear of : — . 
_ said road,” are also “ adjacent to and coterminous with the. uncompleted eo ee 


i oe portions of said road” between Forest Grove and Astoria. . <oue 
The grant. of so much as lies within conflicting limits applied equally. wees 


oe | to. both portions of the definitely located lines, thus limiting the volume ie 2 : a 
. of the grant for either portion of the road to the extent that the same. aoe 


oe land fell within the limits of the other portion. — | an 
The question presented by this condition of the grant is whether ‘he ee 


: : os | : a of January 31, 1885, contemplated the forfeiture: of the whole of the : . 2 : 
Noah» original grant. of. lands: “adjacent to and coterminous. with. the uncom: 


pleted portions of said roads,” irrespective of so much as-falls within Sees 


— the 20-mile limits of the constructed portion, or whether the act intended : Case 


to reserve from. forfeiture all the lands within the latter limits irrespect- - 
> ive of the portion a is podincent to and coterminous with the uncom- ee 
pleted road. ao ane 
-. Construing the whole ace it. appears tome. , that Gangieen 1 thieaded to. oe 
_ reserve from forfeiture the lands within granted. limits along the whole 
of the constructed portion of the road. For the present, therefore, the, 26) 2. 
--- yestoration of lands under the act of January 31, 1885, will be limited =. 
--. to.the lines shown on the diagram, which i is s prepared i in 1 accordance > with a 
ma the foregoing view. — 7 ee 
- Your attention is called to. the provisions. of the act pipieeane. ‘the eas 


as | be rights of actual settlers. and allowing such as are not, entitled. to make ot : a 
an entry. under existing. laws. to purchase, within- one year, not to exceed e ; om 


ae 160 acres at $1. 25 per acre. | Os 
“The persons who, under the provisions of the second section of: ae ee 
ee foregoing act, have a. preference right of entry: of. restored. lands; are. 


ao _ those who, on January 31, 1885, were actual settlers. in good faith on. : : 
the lands claimed by thea, and are qualified to make the entryapplied 
_ for. The preference right may be exercised within ‘six months from arate le 


< Se date of promulgation of these instructions. 7 a 
If any such person is not entitled to: make: ae andes the home: 7 


7. be | stead, pre- emption, or other laws, he may purchase, within one. year oe ae 
from date of. the act, not exceeding 160 acres of the land embraced ine ce 


. his. settlement or oceupation, at the price of $1. 25 per. acre. 


Persons applying for the preference right of entry aden the were ee oe 
‘stead, pre-emiption, or other general laws, or for the right of purchase 
or ane ander the special provisions of this act, will be required to prove: their “ . i‘ 
ae ais actual settlement and occupation of the lands so claimed. oe ae 
Such proof must-be made to your satisfaction, and may be by affidavit ae 
executed before you, corroborated by. witnesses, setting forth the date. :: 
_of settlement, the facts relative to actual occupation. of. the Jand, and ee ee 
* the nature, extent, and value of improvements. 7 ‘ ee 
Final proof under the settlement and improvement laws will be made Os ne 
| in the manner provided undér these laws respectively. | | pS 
Tn case of purchase, under the e acti, yon will, pon. your acceptance of: ee 
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~ 


: the eudied proof, and: the. payinent of fie paronaxe price, issue the - 
~ usual certificate and receipt as in other cash cases, noting on each that 
_ the entry is allowed under act of January 31, 1885. . 


The price of all lands within restored limits is $1. 25 per acre, ie the fag = 


“game are notsubject to sale at ordinary private cash entry.. | 
_ You will give public information by posting notice in your office, and — 
| as a matter of news through the press in your district, that the restored 
~~ ands are subject. to. settlement and: entry ¢ as provided in said act. 
Approved. : . i : 
H. L. MuLpRow, | ee | 7 - 
SL et i - = # "3 ie” 4 


MINING CLAIM—IMPRO VEMENT. 
_Iarrie Prr Lope. 


“The allowance of an entry is erroneous where the Su piisant did not at the time nae 


application, or within the period of publication, file the: certificate of the ‘sur- i 


‘veyor- general showing. the eepepe ture of $500 upon the claim. 
Acting Secretary Muldrow to Commissioner ‘Sparks, Truly 9, 1885. 


J have considered the appeal of J. coo Weil, John Coleman, aid 


F i.  Fingley S. Wood, applicants for patent for the Little Pet -lode claim. : 
from the decision. of your office, dated August: 30, 1884, holding for Sets 
cancellation mineral entry No. 986, ao mining district, and. Lead- ie Ser 


ville land district, Colorado. : — 
-Itappears that said parties made application for patent for said elaim _ 


| on October 20, 1881, and. notice thereof was given by publication and ed 


- posting, as fequed by law.. During the period of publication, Henry | 


- Ambler, P. M. Gallagher, and Edward O. Hare, claimants of the “ De- a 


posit lode,” filed their adverse claim and protest against the issuance __ 


of patent’to said Weil and his. co-claimants.. On January 17,1882, 


F . there was filed in the district land office the certificate of the. elerk of 
the district court of Colorado, duly. signed, sealed, and dated the same. 
~ day, showing that “there is now a suit or action, now filed in said - 


~~ gourt, involving the right of possession to that esas of the par 
lode which is in conflict with the Little Pet lode.’ ae 


There was filed with the register on J anuary 24, 1882, a, second. cer- | 


x tificate from the same clerk, duly signed and sealed, in which he certi- a 
fies that ‘there was no suit or: action of any cliatacter whatsoever 


_ pending in said court involving the right of possession to any ‘portion _ 


of ‘Little Pet? mining load or claim; and that there has been no litiga- i 


tion before said court affecting the title to said mining load or claim, or S 2 .* 


any part thereof for two years and eleven months previous to and in oe 
cluding January 16, 1882, other than what has heen finally decided in 
favor of” Weil et al. | : | 7 : 
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fe er 021) February 14, 1882, said entry: was , allowed, ‘On March 8, 1882, ee 
the claimants of the Deposit lode filed in the digtrict land office a pro- a 
test against the issuance of f patent upon: the Little Pet claim, upon ae 
oe several grounds, to wit: “. 

_. (1) Thatno mineral had been discovered ig the locators of the Little Bae 
i Pet claim or their s successors: in interest, within the limits of their loca- =f ore 


tio 7 


Bas Pee) That the applicants had. not expended $500 i in labor and i improve- 2 
hee a ments on the claim. : 
“+ (3) That.the premises in sonfliet were not. the property o of the claim. : 
ates ants, bat. belonged exclusively to the protestants. => | 
_._'The protestants also aver that the reason that they did not commence 22°. 
ee suit upon their adverse claim within pene, ay was because their obs 
- counsel was seriously il. a 


Your office, on December 16, 1882, held that it was ‘onlg. necessary to : 


- pass upon the question whether the required value in labor and improve- . 


ments had been expended upon said claim, and that the.record failed. 


to show that any certificate of the United States surveyor-general show- 
ing that the required labor or improvements had been expended upon 
ec said claim had been filed in the case. _ It was also shown by the reportof = 
+ the United States deputy mineral surveyor, relative to his survey of =~ 
< _ said claim, that there had not been expended thereon in labor and im-. fn ae 
_ - provements the value of $500. It also appeared that the portion rela- 
- tive to the value of labor and improvements in the certificate of the | 
= United States surveyor. -general accompanying the plat of survey and * 
__ field-notes of said claim was crossed out. It was, therefore, decided by 
7 your office that, unless’ the proper certificate of the surveyor-general 
was filed with the register, the action of the district land officers in al-. : 
| lowing the entry was erroneous, and such entry, in view of the protest 
and adverse claim, could not be confirmed, but in the event that said 
~ eertificate was duly filed. the register and receiver were directed to 
- order a hearing to determine the nature, extent, and value of the im- 


= provements made by the applicants for patent and their grantors. No oe 


- appeal appears to have been taken from said decision. © ie he 
a On January 25 the certificate of the United States surveyor- ee eases Te 
dated January 23, 1883, was filed with the register, to the effect that 

fhe value of labor and improvements upon ‘the Little Pet claim is not an 
ee jess than $500. a 
Your office, ovenn on eta 30, 1884, held: ‘that said per ere ee: 

eek was not duly filed, and -that said mineral entry ought to be canceled -— 

ander the_ Fees of your office dated December 16, 1882, but: that, 
owing to the peculiar wording of said. decision, “it may have been mis- = 
* understood. by the claimants or ‘their attorneys,” and, therefore, an. ad- poe 


ditional period of thirty days was allowed for an oneal 


o, Gas The appellants insist that, although the surveyor-general’s certificate. ie 
ae de. : was not filed in due oie: yet s since the improvements: were mea os 
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made upon the claim prior to entry, and the certificate: filed as goon. ce ha 
called for, the entry should not be canceled. It is ‘provided 4 in section pea 
_ 2325 of the Revised Statutes (inter alia) that “The claimant ‘at the time ay 
_ of filing his application or at any time thereafter, within the sixty days*-. > 
of publication, shall file with the register a certificate of the United, =|. - 


States survey or-general that five hundred dollars’ worth of labor has been 


| expended or improvements made’ upon the claim by himself or grantors.’ joa : f . 


Je This requirement of the law was not complied with, and, although the — 


register, as he states, “overlooked” it, the ‘aillowance: of said entry was : 


- erroneous. The decision. of your offtes. is accordingly affirmed. 


CON TEST—PREFEREN CE RIGHT or ENTRY. , 2 : 


‘Douprar 0. EWING. 


‘ Under section 2 of the act of f May 14, 1880, the preferred. right of a accrues not by - acs 


virtue of any prior claim the ecntestant: has to the land, but through the fact hs ote 


that he has successfully contested the entry and paid the costs of contest, 
“Acting Seoretary Muldrow to Commissioner Sparks, July 1, 1885. 


I have considered the: case of Frank Duprat v. William ‘Ewing, on 


appeal by the former from ‘your predecessor’s decision of October 17, ~ we 


_ 1884, holding for. cancellation his homestead entry of theS. 4 of NE. + Ms 


: and N. 4 of SEH. £ of Sec. 2, T.2'N., R. 32 E., La Grande district, Oregon. 


_As long ago as April 18, 1876, Bwing: filed pre- saree declaratory. -_ - 


| ‘statement No. 1228 for aii lands in said Section 2.: 


On the 22d of August, 1881, one Arthur G. Webb filed pre- emption — . 
declaratory statement. No. 3219, elaiming. ‘settlement August 20,1881, 0 | 

_. for a tract in large part the same as that covered. Py. ee filing, ee 
- and exactly the same as that described above. | Se 

In July, 1882, Webb offered final proof, which was accepted, and on 


_— the 29th of that month his entry was allowed. and final certilicate issued | | fe 


| Subsequently; upon aeienion of. ‘Bwing, a pean was ordered to 


- determine the facts as to Webb’s residence and improvements-upon the = 

land. Yoar office, moreover, directed that at said hearing inquiry be 
also made as to Ewing’s compliance with the pre-emption law. The a 
hearing resulted in a recommendation by the local officers. and a decis- . 
ion by your office (August 16, 1883), that the filing-of both partiesbe 


canceled, upon the.ground that neither of them complied with the law 


in the. matter of residence, cultivation, and improvement. From this: c. 


~ decision both parties appealed to the Department; which (February 21, 


| 1884) affirmed said décision. In pursuance. thereof Ewing’s filing and . a 
_ Webb’s pre-emption entry were canceled by your office letter of Febru. 
- ary 29, 1884, the same being noted on the records of: the local office March ane 
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ee 5 14, 1884. re oe the ‘earliest; or r among the earliest, acts of the local off i 2 i. 


es ee on the morning of. that day). 


ere _ Afterwards, about half- past 9 0’ ‘clock on aire morning of iat dg, as : - : : 
eS noted’ upon the records of the local office, Frank Duprat made home- 
.. Stead entry No. 2711 for the tract which had been covered. by Webb's aor 


ae ~ entry, to wit, the S. $ of NE. 4 and the N. $ of SE. }. 


~o- Bive days later, on the 19th of the same month, Hwing’s applieaten ee 
ee to make homestead entry for the 8. 4 of NE.4, the NW.4ofSE.d,and 
~.- Jot-7 (fractional NE. 4 of SE. 4) reached the ioca office, and was there 
. pejected for conflict with the homestead entry of Duprat. It will be 3. 
~. observed that. Ewing’s application covers the same land embracedin 
Ge a 3 ‘Duprat’s entry, except one forty (NE. 4 of SE. 4). Said application was 
_* aecompanied by the proper affidavit, sworn to before the deputy clerk ag. 


Bed : : _ of Umatilla County, at 8.30 a. m., of ‘March 17, 1884, 


ao Tn this affidavit, Ewing ‘claimed residence. upon. the tract (in a. a at ; 
es: dwelling. house which he had erected) since the preceding September. ae aes 
. . His application having been rejected by the local office for conflict with = = 


tog Duprat’s homestead entry of March 14, he appealed to your office. 


Your predecessor decided. that “ Ewing could receive no credit on 
“account of his settlement prior to the cancellation of. Webb’s entry Sa Gace 
but having‘ contested said entry and procured the cancellation of the 
oe same, he is entitled to a preference right of entry under the provisions . = a i 
of the act of May 14, 1880.” He therefore held Duprat’s homestead es 


ee: | — for cancellation. fot conflict, with such preference right. 


‘It is from this decision of your office that Duprat now appeals. aes 


Ne ~The question at issue in the case is one solely of construction of law, - : 3 
pues to wit: Does. the act: of. May 14, 1880, apply under the circumstances Sa Oe 
oa hereinbefore. set forth? ae 


~The second: section of the act in question says: 


+ In all cases where any person. has contested, oa the land office: fees, i es : ; 
Ae oe Ae and procured the cancellation of any pre- -emption, homestead, or timber- = > 
culture entry, he shall be notified by the register of the land. office of = 


-... the district in which the land is situated of such cancellation, and shall _ | 
aie ve allowed. thirty. days from date of such notice to enter said land.» 


_- Ewing’s agency in bringing about. the cancellation of Webb’s ena” re 
_ I think, elearly brings him within the purview of the section of thelaw 
cha. quoted, and entitles him to the benefits of its provisions. The litiga- 8g 
... tion in'‘which he was engaged with Webb was in all its essential fea-- ae 
. > tures a “contest” within the meaning and intent of the law, initiated eo 
| - in the same manner, conducted before the same parties, governed by 0 Uw 


the same rales, appealed from to the same tribunal as all other contests. _ 


: oo : Ewing, inasmuch as he contested the pre-emption claim of Webb, was a : | 
a “contestant.” The law, however, does not use this term, but says 


Many person,” which certainly includes Ewing. He possessed all the 


ts - - qualifications and had performed all the duties required by law to enti- ; a 
ee the him to us henefits ; a Oy , he had “contested, ” had: 66 pe the ae Pe “ 
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: office fees” (costs ‘of contest), and was. the party whe: had ‘been instru. Sd 
mental in procuring the cancellation of Webb’s fraudulent. entry. co 


_ The fact that the hearing and investigation. which’ ‘brought. about the es : | 
cancellation of Webb’s entry also resalted ‘in the loss: to. ‘Ewing of his 


pre-emption right cannot make any difference. The fact. remains that, a 


except for Ewing’s contest, Webb’s entry would not have been can- . wee 

- celed, or at least that the cancellation was the result. of Ewing’s action." 

The latter having at the same time, by the cancellation’ of his filing, 
lost his pre-emption right, he next proceeded to make his claim under . > 
the homestead law, invoking the benefit of the act.of May 14,1880,as > 
_. & preference claimant. ‘This he had a perfect right to do, ‘and. his.ap- 


~ plication’ being within the thirty days prescribed - by said act, he has ca 


the first right. His entry should be allowed and. held ee il that 7 oe 


of Duprat, so far as they cover the same Jands. . 
For the reasons given, your office decision seas ‘a Ewing the : 
preference right to make entry of the tract covered by his homestead _ > 

” application of March 17, 1883, and qollne Daprat’s entry for cancella- | 
_ tion, is a 


“ HOMESTEAD—ACT OF JUNE 15, 1880. 


SIMPSON v FOLEY. | 


2 An application to purchase under section 2 of the act of June 15, 1880, in case of pend- 


ing contest, should not be carried to cash entry until after the right of appeal al- 7 
, lowed to adverse parties has expired. . as 
. Purchase. under this act may. be allowed after cancellation, provided the subiequent a 
_. right of another is not disturbed. a 

In case of contest against an entry the Hight.o of purchase ulate antil final jndgment 
in favor of the contestant: : | 


Acting. Secretary Muldrow to Commissioner Sparks, July cue 1885. 


Lhave considered the case of “ecanides Simpson v, Timothy Foley, | 
involving the right to the SW. 4 of See. 12, T. 106: N,, R. 56 W., 


‘Mitchell Jand ‘district, Dakota Territory, as presented: by: the appeal ot me es 


_ Simpson from thé decision of your office, dated August 15, 1884, reject- 
ing his application to contest cash entry No. 10309, made by said Foley, Ses 
_ under section 2 of the act of Juné 15, 1880 (21 Stat., 237). | 


The record shows that said Foley made homestead entry Ne 0. 3093 for %} . 


: said tract at the Sioux Falls fand. office, in said Territory, on May 10, - 
1880; that afterwards a change was made by which the land fell within f 
the limits of said Mitchell land district, and another homestead entry, — 


-. No. 14570, was made for ‘said tract on. October 26, 1880, by Alexander 


M. Simpson ; that said last-named entry was contested. by Andrew D. — 
Simpson, brother of Alexander M. Simpson,.on October 19, 1881, aud’- 
the entry adjudged forfeited by the register and receiver on Dessuber : 


"3, 1881, from: which no appeal was taken. On n Qetober 25 ig Ww. — 
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purchase were transmitted.to your. office. Said affidavits tend to show 


that Scott: was incompetent to.make entry for said tract, since he had 


- exhausted both his. pre-emption and. homestead right, and there was 
-. already one timber-culture entry in said section; that Foley had. relin- 


or i Scott f filed hie ‘affidavit of contest aainct Foley's sa aid entry, charging eee a 
ol - abandonment, and said entry was declared. forfeited by the district land = 
ae officers on. December: 7, 1881, from which no. appeal was taken. _ oe) 
oo Foley: made said application to purchase said tract on May 23, 1883; ee ee 
and on J une 6, 1883;"Alexander Simpson, the father of ‘Alexander Meo. 

‘and Andrew Simpson, filed his said application to contest the right of:: 
«+ Boley to purchase said tract under the second section of said act. On = °_ 
- ' August 4, 1883, your office allowed the application of Foley to purchase, 
Be aint and. dismissed both the contest of eineen and Scott, seiees; power ops 
to the right of appeal. - o 3 

— On August. 14, 1883, before the expiration of the time for appeal, ‘aid: ar 
~- gash entry was ‘allowed: This was clearly irregular and contrary to the | PE ae 3 
established tules of this. ‘Department. On April 14, 1884, several affi- 
~ davits in support of Simpson’s application to contest Foley’s. right to. 


a 


_. quished his right to said tract, which was indorsed upon the duplicate 
. receipt and was purchased from Foley by one Pidge, and by him sold — 


to said Scott and Jerome Terry, his partner, on January 20, 1883; that — 


Terry presented said relinquishment at. the district land office with his 
application to enter said tract as @ homestead, which was rejected and 


the relinquishinent returned ; that subsequently Foley was induced to... 


purchase said tract for the benefit of said Scott and Terry, who advanced 
the necessary funds; that. Foley conveyed said tract to said Scott and 
Terry for the sum of $400, and that Simpson. has been living on said 


land with his family since December 10, 1882, and has improvements on. 


the tract valued at more than $800. 


On August 13, 1834, your office again considered the case for the r rea- | 


son that the names of the two Alexanders were confounded in the former 
decision of your office, and held said entry for approval, and dismissed 
| Simpson’ s application for contest. 

The appellant insists upon three grounds: of.error, to wit: 


(1) Error in not canceling Foley's entry when the. relinguishment. was — 


presented. 


Las (2) Error. In allowing Foley to sielaae: said ace athe he had re- - x 
on linquishedt his entry and délivered it into the hands of the purchaser. . 
agen “2 (2)2 Error in not orderin g a mean ne and giving: Simpson: the position ae 
a oe of contestant. Poe 


‘It is clear that Foley's omestau ee seg pr pated: aid tract, and, - 


as while it. remained: of. record. the land covered thereby was not subject = 
to any other disposal. Whitney ». Maxwell (2 L. D.,98); Davis 
— Orans eval. (8 L. D., 218). It is also true that Simpson could’ acquire | 
no rights or equities by going upon land covered. by the homestead. entry - 
ot another, MeAvinney V. McNamara ase L, ‘D, 1 952) 5 hale V. N. P. RB. 
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RB. ve. 2k. D., 551); Probst». Whyte (10 C. L. 0., 240). Ibdoes not 


appear “hat. Simpson made any attempt to contest Foley’s homestead 


entry, but quietly waited in’ the expectation | that he would ne able to 
- reap. the: benefit: of Scott’s. contest. . | ee 
~The second section of said act of June 15, 1880, ‘iinits. the right of [he 


purchase under ‘said: act. to. the original entrymen and: “‘ persons. to whom. © 
_-the right of those having so entered for homesteads may have been at- — 
tempted to. be: transferred by bona fide instrument in writing,” and pro-. 


7 . vides that this shall in no wise interfere with thé rights or claims. of | ; | . 2 
~’ others: who may have. bupsequenay entered such lands under the none ee Ga 


stead laws. 


It is not ; shown that. Foley attempted to transfer said land to.any one. 


prior to the allowance of his: cash, entry, and no other aoe is claim- 


ing as transferee the right to purchase under said act. | 
- This Department decided June 5, 1882, in the case of J ohn Ww. Miller | 
“(1 L. D., 83), that a purchase under said aot can be made after cancella- 


tion, provided. it does not interfere with a subsequent. right; and it has — a 
= hoon uniformly held that even if. contest had been commenced against. 
an entry made prior.to June 15, 1880, the entryman had aright topur- —_—; 


chase. under the second section of said act at any time prior to the final | 
judgment in favor of the contestant. Gohrman v. Ford (8 C. L. O., 6); 


Whitney v. Maxwell (supra); Bykerk v. Oldmeyer: cat C. L. O., 122); & aera - 


Pomeroy v. Wright. (2 L. D., 164). 


_It is not alleged that Foley ever delivered iis relitiqnishmené: to Simp- ee 

os son, or received a single dollar from him, nor has. Simpson. any. ay ee 
adverse claim within the provision of said act. A peas 

A careful examination of the decision of your ‘office. does. not disclose ae 


| any error therein, and the same is 8 accordingly affirmed. 


TIMBER TRESPASS. 
‘GuoRGE WwW. ARrwoop ET ALL 


nana vy act of March 3, 1875, thet use.of timber from public lands by railroad com- *— 
- panies is limited to timber from eee lands taken. for the purpose of construc- — 
tion. | , 


Acting Seoretary Muldrow to. Attorney. General Garland, ray 13, 1885. 


Accompanying this will be found copy of letter, dated the 6th instant, 


from the Commissioner of the General Land Office, with the documents — 


therein enumerated, relative to alleged. public timber usehes upon . ae 


certain described lands in Missouri. 

—. The lands in question were believed to have been iiraciddlontive en: 
tered under the homestead law, for lumbering purposes. Pending deci- — 
‘sion'as to the validity of the entries no action was taken by this De- 


| ; partment relative to the Pree Danes? but the entries, ¢ aiet due hearing, aa - 
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: a! having heen paneeien it is now proper that the question of the , right Sof | 


_ the entrymen to despoil. of timber the lands thus occa entered i< — 


ce ~ should be disposed of. : ; 
‘The reports (herewith inclosed) of the special agents show tne follow- aes, 


ing cases of alleged trespass: . 

_ George W. Arwood, of Washburn, Mo., 49, 873 feet of oak. timber ; 
Andrew. J. Stewart, of Washburn, Mo., 50, 000 feet; John Durham, of 

‘Exeter, Mo., 50,000: feet; Anderson R. ‘Salmon, of North Springfield, 


~ Mo., 370, 000 fe 


‘The loz were delivered by the Gaeneae saaied at the saw-mill owned 
- and operated by said Salmon, where they were mainly manufactured 

into railroad timber and sold . agents of various railroad companies a as. 
follows, as nearly as the special agent could estimate : | 





od ee NO: G. W. Turner, for the Saint Louis and San Francisco Railroad 3 | 
. Company, 77,000: feet ; to H.F. McDaniel, for the Atchison, Topeka 


and Santa Fé Railroad Company, 154,000 feet; to C. P. Johnson, for the | 


Kansas City, Springfield and Memphis Railroad Company, 1 102, 700, feet. oP : 


oe . The remaining portion being sold in the general market. » en, 
The alleged trespassers now. claim to have cut the ambers in quesdodh. sl 


a 6 nase authority granted to railroad companies by. the act of March 3, : : 
~~, 1875 (18 Stat., 482). But there is no evidence that they:placed anyre-. 


: ae  lianee upon sich: authority. at the. time of the transaction ; at the time — 
i as . the investigation was made no such claim was set Up; 3 in carrying: out 


: : Jeo - the provisions of that act it would not have been necessary to make ee : 
entry of the lands from which timber for the use of the railroads was + 


-eut; all: of which shows clearly that the idea of claiming immunity es a 


oe : under said act .was an afterthought, devised as-a defense againstthreat- | 


ened: punishment for the fraudulent eppronean of the timber 1 in 

question ) eee a 
Furthermore, the Saint Louis and. San Peanciacs: ‘Rul iroad’ was oat oe 
pleted at. the date of the cutting of the timber -in question. Conse- — 


~ quently that road was excluded from the benefits of said act, which : 

‘permits any right-of-way railroad to take only the “ material, ‘earth, | 

stone, and timber necessary for the construction of said railroad. ” i 
As to the Atchison, Topeka and Santa Fé Railroad, and the Kansas 


.. City, Springfield and Memphis Railroad, no copies of the appointment 
of the parties named as their agents were ever filed in this Department, 
ag required by circular approved thereby March 5, 1883. Nor does it 


appear that the timber taken was applied in the construction of the 
- railroads. If so applied, the railroad companies, in the opinion of this 
Department, far exceeded their rights under this act, as the lands from 
- which the timber in question was. cut was beyond the terminal limits of 
_ the Kansas City, Springfield and Memphis. Railroad ; -and under the . 
- most liberal interpretation of the term do not lie” “i ‘ adjacent” to > the | _ 


i Atchison, Topeka and Santa Fé Railroad. a 
‘The only shadow 0 of a claim for immunity o could a arise + under the cc ‘Chat 3 ce a 
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o foe e decision,” peiaesl by this Department February 8, 1883 a. an D., 


625). But it seems to me that such liberality of interpretation, amount- aes 


_ ing to almost unlimited privileges, as are allowed .to right-of-way rail- 
roads under that rulin g, are not warranted by law, and is liable to result 
in detriment to the interests of settlers already upon the lands, or of - 
persons desiring to settle in future upon such lands, entirely disc corer. 
tionate to the benefit which they are likly to derive from the railroads: 
which have thus been perinitted to despoil the lands of their timber. 
in view of the facts set forth, t his Department concurs in the recom- 
mendation of the Commissioner, and would respectfully request that 
you direct the United States attorney for the proper district, if, 1m 
his judgment, upon examination he shall. deem it for the a eeee of 
the United States to institute civil action against said Arwood, Stewart, . 
Durham, and the several railroad companies named, to recover the 
. value,. after manufacture ($15 per th ousand), of the dintier cut and re- . 


moved by them; and as the said Salmon is reported insolvent, and as. 
_ without his eae mony the evidence against the other parties named = 


might one insufficient, that: he be used as a witness. 
& FORT REYN OLDS MILITARY RESER VATION. 
| | SAMUEL ALDRED. . | 


‘Under the act of June 19, 1874, authorizing the. diéposttion of this eeevniied- the 


Commissioner of the General Land Office is vested with jurisdiction to deter- : - 
mine questions arising on the refusal ‘of a purchaser t to pay in accordance with argu * 


- the terms of the appraisement. 
Assistant Secretary Jenks to Commissioner Sparks, Jule y 15, 1885. 


| oi have examined the matter presented by your office letter of February — 
27, 1885, relative to the application of Samuel Aldred to purchase the 
SW, 4 of SE. 40f Sec. 11, T. 21 8., R. 62 W. sixth principal meridian, 
Pueblo, Colo. ie 

The matter came netare your office 1 in ane form of an appeal from the 
action of the local office rejecting said application to purchase. The. 
land in question is a part of what formerly constituted the Fort Rey- | 
_nolds military reservation, the appraisement and sale of which was au- 
jthorized by act of Congress, approved June 19, 1874 (18 Stat., 85). 
On the tract in question were certain houses, stables, and corrals, which 


were appraised at $315, and which the applicant refuses to pay for,. — 


, giving as a reason for his refusal that they have. been removed, and are 
- not now on the land. ‘Your office neither acted upon the appeal from~ 
the local office nor expressed an opinion on the questions involved, but 
has submitted the case for departmental instructions. The case as be- 
_ fore me presents no facts, except such as are contained in the allega — 
- Hons of eppieanty relative to the prusent. condition of the land and. 


¢ 
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ce puildings, and there is ‘therefore no , sufficient basis for intelligent, ‘aii ce 
- satisfactory departmental . action. The facts on this point should be 


| fully ascertained, if not already in the possession of your office. More. — hes 
over, the matter is one clearly within the scope of your authority: and 


jurisdiction m connection with the disposal of the public. ess subject eee 


‘to appeal should your decision be adverse to. applicant. — 


The case is remanded for examination by your Ome of allt the facts _ : . 7 


_ involved i in the ease, 2 and decision. thereon. 
HOMUSTEAD—RUSIDENCE. : 


| ConnaR V. ConnaR. 


ae oe Bona. fide. residence: cannot. De ihaintained. upon two different tracts af the same 7. 


* time. ) 


“Assistant Secretary J enks to Commissioner Spars, Truly 15, 1885. 


_—-? I have considered the case of Squire 7. Collar ». ‘Layton Collar, aa a 
Se eens the right to the SW. dof Sec. 10, T. 113 N., R. 63, Huron district, — i. 
co oe Dakota. Territory, as presented by the appeal of the latter from the. 


can lecision of your office dated July 2, 1884, holding for cancellation his. | 


homestead entry, No. 6589, covering said tract, and ane the former ih oe 
el to make pre- emption cash entry for the same. | | an 
The record shows that Squire T. Collar filed. an pre- emption ‘deelazen eh 2 
“tory statement, No. 5662 (Mitchell series), upon said tracton June 24, 0° 
1881, alleging settlement same day; that on May 25, 1881, Taster oe 
Collar filed his pre- emption declaratory statement, No. 5985 (Watertown ee 
series), upon the SE. 4 of said section, alleging settlement thereon May = 


Te 21, 1881, and. on “August 4, 1882, macle cash entry No. 2769 for said as 


aay : tract 


On March 4, 1889, Layton Geilae made homestead entry No. 6589 


. (Watertown series) for said SW. + of said section ; December 22,1882, 2 


ban 2s _ Squire T. Collar gave notice of his intention to make proof and pay- 


: | eee ment for said tract before the. district land officers on ‘February 1,1883; 
January 30, 1883, Layton Collar filed his protest against the Sllowands = 


re _of Squire T. Collar’s proof and payment for said tract; and on February 2. | oe 


on 23, 1883, Layton Collar offered his. commutation proof, and SquireT. © 
7 Collar filed his protest against the.same, and thereupon a hearing was. 9) 


ae ordered upon both protests, and: evidence taken under stipulation of — ae 


; i parties. . Upon the testimony offered by both parties, the district land — 


- officers rendered their joint opinion in favor of Layton Gollar,: and pels a 
| iT. Collar duly appealed. | ae 
-. . Jt appears that. the appeal was imine a Layton’ Collar was. per- Pans 
or mitted by the register and receiver, on February 20, 1884, to commute ; — 
said. homestead entry No. 6589 -to cash. entry No. 7554 for the same land.. — 


oes - J uly 2, pieces your office. considered the case and reversed the decision i. 
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of the district land officers, upon the ground that Layton Collar owas : 
7 attem pting to acquire title to two distinct tracts, under the pre-emption 
-. and homestead laws, when he was required to reside upon the land in 


~ order to complete title. It was also held in said decision that the pre- 
_ponderance of the testimony showed that Squire T. Collar had com- ° 
plied with the requirements of the pre-emption laws as to residence, 
_ cultivation, and improvements up to the time when he made final proof, 


on March 22, 1882, and which was. not accepted, because the purchase - 


‘tuoney was not ain and that he had shown a sufficient excuse for not 
pemaining upon said tract from. that date up to the date of contest, 


a and. that said Squire T. Collar Should as permitted to make ene = 7 2 


‘said tract. 
It is quite unnecessary. to review: in detail the large mass of testi-. 

mony in the case, some- -of which is contradictory, and a large part of — 
it irrelevant. It is clear that Layton Collar’s commutation cash entry 


was improperly allowed. He could not have a bona-fide residence upon 
two different tracts at one and the same time. © ae MeConliss, 2 Lu. be de 
‘Voir office held the homestand entry No. 6589" of Layton Collar for - 


% cancellation; but that entry had been commuted to cash uy. No. .? 


7 7554, and the latter entry. should also be canceled. 


_ With the above modification said decision is affirmed. 
PBE-EMPTION—JOINT ENTRY. 
| Dove 2. ‘Dion. - 


ee: appearing that both dintamnes had settled upon ‘the aa: prior to survey, ua 


that each had recognized the meer of the other by: an aes boundary line a, joint nei 


entry 1s allowed. 
Secretary Lamar to Commissioner ares Tuy 18, 1885. 


IT have considered the case of Edward J. Doyle v. Antoine A. Dion, in- . : 
volving the right to the NW. 4 of SW. fof Sec. 9, T. 154 N., R. 65 W., ai 
‘Devil’s Lake district, Dakota, as prescited by the peal of Dose fom: 


| ; the decision of your office, dated December 17, 1884, awarding the parties — 
a joint entry of said tract under section 2274 of the Revised Statutes of 
.. thé United States. oi 


The record shows that said Dion filed his pre. anneal declaratory # 


statement No. 131 upon the SW. 4 of.said Section 9 on November 2, a]l- =. 


leging settlement thereon March 9, 1883; and that said Doyle filed his — 
pre-emption declaratory statement N Oo. 126 for the N. 4 of the SE 4 and- 
the SE. 4 of the SE. } of Sec. 8, and the NW. 4 of the NW. { of Sec. 9, 
in said oe and range, ( on N ovember 2, alleging settlement tieréon 

: Mareb 21, 1883. | : 
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ss ‘The iounatip plat of | survey was fled in ‘the district land office on te 
-.. November 2, 1883. es 


It appears that Died gave due notice of hie intention. to: make proof : i 


and payment on February 25, 1884, and that Doyle on the same day _ ° 


filed his protest against the acceptance of Dion’s proof and payment for. 


_ the tract in controversy, claiming to be the first. legal settler. There- 3: 


os 2 “upon a hearing was duly held, at. which both parties appeared and ee : 
offered testimony. Upon the evidence submitted the register and re-~ 


~. Geiver rendered their joint opinion, ¢ on ay 13, te in favor of me a a | 
_ and Doyle duly appealed. — ae ee 
On December 17, 1884, your office modified the ceeion of the district. ae 


-.. land officers, and awarded. a joint entry. of the tracti in controversy, upon. 7 
Ps “2 sthe ground that both parties settled upon the tracts. embraced in their: | 
> respective declaratory statements prior to survey, and have improve- 
__- ments upon the tract in controversy, and that there was a boundary line. 

te agreed upon by said parties which divided said tract, and that. each sy 
"party recognized. the right of the other to the. land ¢ on » his side of said. ae 
ime ak 

ao he’ improvements. prior to the Government survey upon the tract) in i a 
: question. were very meager, but at the date of contest each party had eos 


- some improvements upon this particular tract. ‘The cases cited by ap- : 


__ pellant’s counsel do not appear applicable to. the case at bar. In the 


ne present case the boundary line of the prior settler appears to have been 


distinctly marked, and the parties agreed to the same. It would seem ° 7 


that the proper way to adjust the rights of the parties 18 toallow a joint — oo 


7 | | entry of the tract in dispute, under said section | Aa Ss The decision ot ane 
your office i is accordingly affirmed. ) | | | ce 


‘CERTIO ORA RI_RELI N Q UL SHMEN rT 


J ACOB SCHABTZEL. 


Certiorari will not lie to review proeseaines where from the application it is is apparent - aa 


that substantial justice has been done, _ 


ri 2 All rights of the a Le cease with voluntary relinguishment. 


Seoretan y Lamar to Commissioner Sparks, J uly 18, 1885, 


a have cou agidered the spplieation of J oan ‘Soliteteel for a certiorari ~ 


Sin the matter of the appeal of Job Marsden from the register and re- 7 


.. Ceiver’s action dismissing his contest against Schaetzel’s timber- culture. 


~~ > entry, No. 364 (Springfield series), of the Sw. 4 of Sec. 5, T. 102 N., &. 59 
ae _W;, Mitchell district, Dakota. — | 3. 
oo “Te appears that Schaetzel made said ‘entry of the tract in question le ead 
| November 27, 1878. Under date of November 29, 1881, Marsden initiated ~~ 


Ze : contest against said entry, alleging Schactzel’s failure to comply with ae, : G 


his affidavit of contest, the same was dismissed January 3, 1883, agree- 


a celed the same July 2, 1884, and thereupon the same day allowed one | | 
- George Best to file declaratory statement No. 22998. for the tract in 


i 


a writ:of right, but it lies within the discretion of the tribunal to which | 
the petition therefor has been addressed ; and where such petition shows — 
on its face that substantial justice has been done, the same e will be de- | 
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legal wonueaneis in point of breaking and cultivation of the - tract 
Hearing was had J anuary 17, 1882, agreeably to published notice, but 


- defendant failed to appear. ‘He having: however, filed motion for re- 


hearing upon the ground that he had not been duly notified of said 


hearing, the receiver allowed him “to submit defense by way of affi- | ; : = 
. davits with leave to contestant to file counter-affidavits.” | 7 - 


Marsden having failed to file an application to enter said tract with | 


ably to circular instructions of December 20, 1882, (9. C. L. O. , 198), 
issued under authority of the rule laid. down by the Dapent in the 


a case of Bundy v. Livingston (Idem, 173). Sueh action was had notwith- 
standing the fact. that Marsden had meantime, to wit, December 25, 
— 1882, filed a ss areas affidavit together with an application to enter 


said tract. 
Schaetzel having relinquished his entry the register and recelver can 


question. 


. : Marsden having been first formally notified Sepia ber: 26th - of the : 
| dismissal of his contest, appealed from such action September 27, 1884, 
upon the ground that he had filed the prerequisite application before the | : 
‘promulgation of said circular of-December 20, 1882, and prior tothe dis = * 
missal of his contest. Thereupon your office allowed his entry, in view » 
| of the fact that he had not had opportunity to contest said entry anew 

~ by reason of the register. and receiver’s fallgre to pen notify him of the 

dismissal of his contest. 

All parties having been advised, December 24, of your office decision 


of December 13, 1884, Schaetzel appealed ihenetror January 24, 1885, 
and the register transmitted the appeal to your office per letter. dated 
February 23 ensuing, whereupon your office rendered decision May 1, 
1885, holding that when Schaetzel relinquished his entry July 2, 1884, 
‘Che Canes to be a party:in interest,” and denying his right of eceal 

Wherefore he applied for certiorari, agreeably to rules 83 and 84 of 


Practice, alleging ‘that his property is now in jeopardy,” and that “he | 
is. morally responsible for the safety thereof.” | 


It has been repeatedly held by this Department that certiorari is not 


‘tied. See Hilliard on New Trials, 689. 


- Although ther. may have been irregularity. of procedure ee | 


_ the premises, it is not competent for petitioner to interpose such plea, a 
_ having no. status therein by reason of his voluntary relinquishment. 


Substantial justice having been done him, J am of opinion that his pe- 


. tition should be denied, and accordingly return the same herewith, to: 
gether with the pocompanying) papers. | _ 
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. : MINING CLAIM —APPLICA TION. 
Snow FLAKE Lope. 


- A mere applications to nis entry, not properly ilawed Us confers no exclusive fs 


4 rights. upon which others are bound to wait indefinitely. 


_ Adverse claimants must assert their rights within the period of "publication, for, on ee ees 
failure so to: do, all matter $ which might have been tried under the adverse: Zs ES eee” 


| feet will be held as adjudicated i in favor of the applicant. 


Acting Secretary Tonks to Commissioner Sparks, Fuly 20, 1885. 


After survey No. 1002 of the Old America iode, Lake City, Colo, on i. 
oe Jt une 14, 1882, application was made for patent for the same and pare ae, 
soe a lication commenced: Before the expiration of the sixty days, however, a 

it was suspended 2 at the recmuest of the aero for what : reason is 

~ not shown. a 
After survey No. 1188, on October 5, 1882, Hpplication” was vind: aes: 
the same office for a for the Snow Flake lode by T. ©. Stevens ef - 
al. Upon due compliance with all the requirements of the law, and no . 


adverse claim having. been filed, on March 26, 1883, mineral entry 672 
therefor was made, and same day the papers were transmitted to your 
office. : 
By the survey or’s plat it it appears that a portion of the Snow Flake 

claim lies within the exterior limits of the Old America survey No. 1002; 


- and because of this fact, on June 23, 1884, Acting Commissioner Hane 


- 


son directed: said entry to be held for cancellation to the extent of the 
supposed conflict. From this action an appeal was taken, on which the - - 
case 18 now before me. 

Only an application to make an entry of the Old America lode had ~ 


been filed; failing to give the proper notice, the applicants did not place 


ihemeelves in a position which reqtired, or gave opportunity to others 
to adverse their claim. The mere application, not properly followed-up, - 
conferred no exclusive rights to the premises which eunere were bound 


to wait upon indefinitely. 


The case is different with regari to the Snow Flake claim. All the 


_” pre-requisites of the law were complied with; due publication was made 


whereby adverse claimants were notified to’come in; failing to do so. 


within the proper. time, the entry was made as matter of course. There. — 

_. after other parties were precluded from - setting up adverse claim In, 
their own behalf for the premises, for it is considered that where notice: > 
Was properly given all matters which might have been tried under the 
.. adverse proceedings are. treated as adjudicated in favor of the appli: 
— eants; and all controversies touching the same are to be held as fully 
| ‘settled and disposed of, as though judgment had been regularly ren- | ea : 
dered in their favor. Therefore, so far as the Snow Flake elaim is con- 7 fe 
7 cerned, there was no adverse pretension: or conflict on the part of the 7 oe 
a Old Aner claim which your office was called upon to take notice of 
vi There Peng; then, 1 no ee, elaim: pa issuing « of patent is a matter ue 


as 
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between the ea coprent aia the Snow Flake siete only. A mere. 


~ purvey and futile: application for patent by another party, for part of — se 


| same claim, is not considered, under the DES UMEEOHEes of the Gane, any 
emda ‘for withholding the patent. : 
_. The decision of your office is reversed. 


- PRA CTICE—CERTIORARI. 
JOHN WALDOCK. et 


An aopticent for land is entitled to. the judgment of the’ General Land Office a8: to 


the validity of his aaa and to a consideration of the fest mOnY filed i in support - 


- thereof. © 


~ Where it. appeara that the local. office dia not transmit the evidence filed by applicant, 


and appeal was denied, the proceedings will be reviewed ou certiorari. 
Assistant Seeretary J enks to Commissioner Sparks, Tuly 20, 1885. 


I have considered the application of counsel for John Waldock, dated = 
3d instant, to have certified to this Department, under Rules of Practice, . 
Nos. 83.and 84, the record of the proceedings in the case of the cancel- 
“lation of cash entry for the N. 4 of the SH. 4, NE. 4 of SW. 4, and SE. 


dof NW. 1 of Sec. 23, T.'27 S., BR. 12. W., Larned’ land. district, Kansas, oe 
made by Florence L. ‘Copeland, and also. ‘all the papers in said cause, ~*~ 


7 ' including protest and all the applications of the said. Waldock and the - 


affidavits in support thereof in the said local land office, to prevent the © 


~ allowance of the filing of Ransom 8. Bowers, and proof” for said tracts, — 4 


and also requesting an order to be issued to allow said Waldock to” 
: complete payment for said land and receive a patent therefor. 

| The application is defective in that it is not verified as required by : 

~ Rule. 84 (swpra) and no copy of the decision of your office dated June 2, 


1385, is furnished, but an excuse is given therefor, that no one was in 


ihe iocel Jand office to furnish the same. 
It appears that Florence L, Copeland filed her aeciatitory Btateiion® 
No. 1593, upon said tracts on September 29, 1882, alleging settlement. 


oven thereon September 20, 1882. On March . 28 she made proof and on 
‘March 31, 1883, made her first payment (receipt 1007) under the second 


section of the act of May 28, 1880.(21 Stat., 143). On August 31, 1883, - 
said entry was canceled upon the report ‘of a special agent. of your — 
office, and sixty days” allowed in which, to. show cause why the same 
should be reinstated. On J anuary 6, 1885, said Bowers filed. his de- o 


_ ¢laratory statement upon said tracts, aud on June 2, 1885, your office — 
directed the district land officers to accept his proof in support thereof. 


On June 11, last, there was-transmitted to your office an application | 
for a writ of certiorari, and an appeal from said decision of June 2, 


1885, directed to this. Department. On June 30, last, your office re- - : 


‘ turned said application and refused said appeal on the ground that 
- Waldock was not a party to the case: between the Government and 
: Mopelane and had no. ome in his own right. It is vere by said qd” : 





8 4 a a 
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7 fuer Wald ldock “ shat the said dooision.y was -ébininied from the honorable: Com- : 





~ missioner by criminal. inducement on the part of Ransom. s. Bowers, Les 


a. whereby on the part of said Bowers’ the land office at Larned, Kans., - - 


rc a or-a clerk: therein, by such inducement. withheld and suppressed the — 


oi. affidavits, showings, and applications of said Waldock ‘to secure his oe: 


| rights to said land,” and prevented the same from being transmitted to. 


eo an _ your office. Accompanying said application are the ‘ex parte affidavits” on . 
of J.C. Ellis, John Waldo ek. and NX. B. Freeland, ‘tending to cannon tS 


the above allegations. 


If it be true that affidavits + were filed § in the iba offies i in. canoe of af 


a the application of. Waldock, there does not seem to be any good reason ss : 


why the same were not promptly. transmitted. to your office. It hae - 


been uniformly held by this Department that a. party is not. entitled to nO 


a _a writ of certiorari as a matter of right, but whether the order prayed | 
for shall issue rests in the sound discretion. of the ‘proper tribunal. : ae 


_ (Reuben Spencer, 3 L. D., 503.) © 

- From the affidavits presented it appears that a part of the record 
relative to the status of said tracts was not transmitted to your office 
_vhen said decision of June 2, 1885, was rendered, although they had 
been previously filed in the local land office. Clearly the district land. 
officers had no right to retain such papers. The applicant filing the . 
same was entitled to the judgment of your office upon the validity of 
his application to purchase and a consideration of the fesumony:t in sup- 
port thereof. | ? 

From the foregoing it would: seem that the case presented calls for | 
the exercise of its supervisory power by this Department. You will 
therefore direct the district land officers to transmit to your office all 
papers filed in their office relative to Mr. Waldoek’s application for said 
land and forward the same to this Department, together with the pa- 
pers and copies of the decisions of your office relative to the cancellation 
of said entry, and you will cause all action to be suspended relative to 


: the filing of said Bowers, or the allowance of proof by him, if his proof 


has not already been made, and, in case Bowers has made entry of said 
~ tract, you will ou ee the same, until further advised by this Depere | 


- ment. 


——_ 


, | HOMESTEAD—A or OF JUNE 15, 1880. 
— Norruery Pactric RAILROAD ComPANY Y ‘Burg. (On Ruvinw.) 2 S. 


ie: : : | Application to purchase under the act of June 15, 1880, reserves the land from the & Hes 


_ entry of another. 


| Assistant Sorciaty: Tonks to Commissioner Sparks, July: 21, 1885. 


Ses a have considered the application of. Charles H. Lefever for a recon- ~ : Pos 
"sideration of departmental decision of April 21, 1885 (3 L. D.. , 490), in 


: the case. of the Northern Pacific Railroad Company v. Blizabeth E RK. Burt, ’ 


| involving the title to the S. $ of SW. fot Sec. 3, and 8. 4 of the SE. ak nae : 


ees of of Sec. 4, a 8N, R. 2 E, Helena. nud district, ‘Montana, 


yor. 
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By said aj saigion ‘tie claim ‘of the com/patiy Was rejected to. the tract | : | ee 
in See. 38, and Mrs. Burt was allowed the right to purchase said land | sree ce 
« under the act of June 15, 1880 (21 Stat., 237), or, “if she should soelect, 


~ she should be permitted to show residence and cultivation for the nec- 


a essary period to complete the five years required by law, when gaid : ee 


-entry may be reinstated and final proof made thereon.” Said decision 


further held that Mrs. Burt’s application, dated April 12, 1883 ,Teserved — a2 
. the land emb raced therein from entry until the final adjndication. of her: 
claim. It appears from the original entry papers—which were not with 


the record when said decision was made—that Lefever’s homestead 


. entry, No. 2110, dated May 30, 1883 (not May 3), covered the NE. $ of | 
_ the SE. 4, and the: SE. 4 of the SW.iof said Sec. 4. It wasintended =~ 
to Gl ‘said entry only: to the extent that the same was in conflict = 


with the tracts embraced in Mrs. Burt’s prior application. ‘The appli- — 


Py cation. reserved the land from entry and Mr. Lefever could acquire: no 7 


_. legal rights or equities until the same was finally adjudicated. Asthe 


‘cancellation of said entry, so far as the same conflicts with said applica- | 


; - tion, will leave the other two tracts non- -contiguous, : if Mr. Lefever shall a 


prefer, his whole entry may be canceled without prejudice, or amended | 


e go as to include other vacant public land contiguous: to the uncaneeled i ¥ | | : _ 


tracts to the amount of 160 acres. 
| Said decision 1 is soormnesy. modified. 


2, DESERT LAND ENTRIBS. 


Ins TRUOTIONS. 


“Commissioner Sparks to ‘Special Agent Tames A. - George, July 22, 1885, i PA Ee e 


: I am in receipt of your. letter of the: 4th instant, submitting observa- 4 ‘ me ge 
tions upon desert land entries in Wyoming. You state that such entries © mee 
- are made upon lands not desert i in character, and upon lands in respect Gk et 


-. to the character of which you are in doubt; also that they are made of 
subdivisions of sections along streams for the purpose of oe ney the ae 
| water, and thereby of controlling the back country. | | 


7 ‘The law declares what. lands shall be regarded as dosent lands under a - 
the act. They are lands which will not, without irrigation, produce. 


- some. agricultural crop, and the Commissioner of the General Land 


-. Office is to make the proper decision and determination. Ithasalready | 


been decided that hay is an agricultural crop. . Lands therefore which 


naturally produce grass sufficient: to make hay are not desert lands | _ : fo 
_ within the meaning of the law. Lands that are partly agricultural and tee 
- partly desert cannot be entered under the desert act. Thelands en- 


tered must be wholly of a desert character. No person is obliged to — 


take an entire section. He can choose a smaller area if he desires, but 


ys the land entered mast be of the proper character in each oF its. subdi- ; 
(1819 DS | = ee 
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| . ae visions. “The entry must, also. be i in a » compact form. - Contiguity ik is not é \ . — 
ae compactness. Entries are not permissible in small. subdivisions along ae 


Co. _ streams to control the water. supply. 


ae In making your investigations you will carefully i and thoroughly ox: | 
: amine the land, note its situation, general features, and particular char- — 


oa acter, and if you find it non-desert you will obtain. conclusive evidence a 


es of: that fact. The testimony of persons who know the land and. are. ae 
ane: familiar with the character of ‘similar land, should be obtained. 
Where lands are found to be desert in fact, you will report fally in as 


respect to reclamation, or the want of it, the facilities for reclamation, ~ one,” 


as “and all facts bearing upon the question. of compliance with law. 


‘If you-find entries irregularly made for the purpose of fraudulently - 


ie x controlling water or access to other lands, you should. tee report . | : . 
oo the facts so found. | 7 


-An important feature of. your. inquiries will: be the ascertainment of | a 


ae the fact. whether the entries are actually made by the: persons in whose ae a 


-names they appear, and for their own exclusive use and benefit, or a 


: - -whether: they are ‘made by the procurement ¢ or. in: the interest of others = i 


7 . and to control and. monopolize great quantities of land. The. law re- - ‘ 
: .stricts entries to six: hundred and forty acres to. any one person, and_ i 


ie -evasions of the law for the acquisition of a. greater acreage by any per- — ee 


son or corporation must be discovered and suppressed. Transfers, as- 


ee signments,. and agreements to sell or convey, made before patent, has. ; | 


_ issued, are to be inquired into and evidence thereof obtained. 


~The control of the land entered is a matter to be partigularly em- : fy : 
. braced in your reports. ‘Who claims the land, ‘who uses it, and for what - 
purpose, whether it is a part of some inclosure of public lands, are sub-. 


jects for special mention. | ‘The connection between. such parties. and the i : | i 
—- entrymen must be ascertained. When you find that entries have been: aa 
-. falsely made, that perjury and subornation of perjury have been com- 


ee mitted, or. that a conspiracy to defraud the United Btates 1 ie developed, . | 


oe you. will secure the joao evidence for a criminal prosecution 0 of. the ts 


ae -2 guilty parties. 


Yon should take: up a range of du tiion: ainlete the valleys of streams ¢ or 
: - elsewhere, and examine each entry in detail. without waiting for. enesal = 


vote ‘instructions in n particular cases. 


RULES OF PRACTICE, REVISED. 


, DuPaRTMENnt OF THE INTERIOR, 
_ GENERAL LAND OFFICE, — 
, Washington, D. C., June 24, 1885. 


eee I have the honor to submit herewith, for your consideration and 


approval, a revised draft of the rules of practice in cases before the dis- — BS 
trict land offices, the General Land Office, and Department of the In- ~ 


_ terior, embracing such modifications and additions as deemed by me — 
subservient of the good of the practice and public Service. 


‘Very sh rc a WM. A. | SPARKS, 


oe ae : Commissioner. 
Hon. L. Q. O. Laman, | | 
Secretary of the Interior. 


-DEPaRramyt OF THE INTERIOR, | 
Washington, August 13, 1885. 


Bim: I have considered the revised draft. of rules of practice inland 


} ‘cases, submitted by your letter of June 24, 1885, and have, with slight ~ 
modifications, adopted the same for pram lsation, to take effect Ist — 


> | proximo. The final official dratt 1s. perewaln inclosed for the files of 2 7 


| your office. 


‘Very respectfully, = a @ é ae R, 
MA 


Seoretary. 


* THE ComMIssIonER OF THE GuNERAL on OFFIOR. 
“DEParncenr OF THE INTERIOR, 


Washington, D. C., August 13, 1885. 


The following rules of practice for the government of proceedings in 
this Department and subordinate offices in land cases are hereby pre- 
scribed, to take effect September 1, 1885. Proceedings under former 


B rules of practioe will not pe prejudiced by anything herein contained. 


L. Q. C. LAMAR, 
. “Seoretary ’ 
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RULES OF PRACTICE. 


I. 
PROCEEDINGS BEFORE REGISTERS AND RECEIVERS, 


oD ee 1 —Tnitiation of contests. 


RULE 1 2 iontaat: may be initiated by an adverse par bes or other 
person, againstea. party to any entry, filing, or other claim under laws 
of Congress relating to the public lands, for any sufficient cause affeet- 
ing the legality. or validity of the claim. 

RULE 2.—In every case of application for a ce an. affidavit miaet 
_ be filed by the contestant with the register and receiver, fully setting | 

forth the facts which constitute the grounds of contest. | 
_. RULE 3.—Where an entry has. been allowed and remains of record 

the affidavit of the contestant must be accompanied by the affidavits 
of one or.more witnesses in support of the eeareue made. 


 2—Hearings in contested cases. 


RULE 4.—Registers and receivers: may order hearings in all cases _ 
wherein entry has not been perfected and no cer trficate has been ‘issued 
asa basis for patent. ~~ 


- RULE 5.—In case of an entry or location, on which final certificate 


has been issued, the hearing will be ordered only by direction of the ~ 
Commissioner of the General Land Office. 

RULE 6.—Applications for hearings under Rule 5 must oer trans-. 
_ mitted by the register and receiver; with special report and recommenda- - 
tion to.the Commissioner for his determination. and InEETUCHIONS: | 


3. — Notice of contest. 


° RULE 7.—At Teast thirty days? notice shall. be given of all il hearings 


before the register and receiver, unless, by written consent, an earlier a, Pees 


| day shall be agreed upon. 7 a 
RULE 8.—The notice of contest and hearing must conform to > the fol- 7 

7 lowing requirements: ae | - hast 

1. It must be written or rinses | | fe 

2. It must, be signed by the register and receiver, or ob one of them. ew. . 


8 ‘Tt must state the time and place of neare age “Bs 
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"ae Tt must describe ie ind: anvolvad: 


Pee ee, 5. It must state the register and receiver’ s number of the entry, and i 
a the land office where, and the date nee meee and the name of the | 
Aa party making the same. | : teat ee 
—.\- 6..It must give the name of the contestant, and briefly state the me oe 
ae grounds and purpose of the contest: : _ 


Ul ‘It. may contain any, other information pertinent to the contest. 


4. —Service of notice. 


Rue 9. Spor asl service shall be made in‘all cases. when possible, : 
erase if the party to. be: served is resident i in the State or Territory i in which - a 
the land is situated, and-shall consist in - the oo of a copy of the age 
ee notice to each person to be sérved:. : - 
— ‘Buus 10. —Personal service may be aeccnted by any officer. or : person. : : 
ee RULE 11 Notice may be given by publication alone, only when itis es 
ee ces by affidavit of the contestant, and.by such other évidence asthe =| 
register and receiver may require, that due diligence has been wsed and 
_ that personal service cannot be made. The party will be required to ae 
oe state what. effort has been made to get personal service. ~ 
- RULE 12.—When it is found that the preseribed. service uinot be 
eee had, either personal or by publication, i in time for. the hearing provided a ; 
2 : for i in the notice, the notice may be returned prior. ‘to the time: fixed for a aes 
ooo. the hearing, and anew notice issued fixing another time of hearing, for | 
‘the proper service thereof, an affidavit being filed by the contestant Shs ee 


| suowme due quia and inability to- serve the notice in time. oa 


5. —M otice by publication. 


: “RULE 13. —Notice by publication: shall be fidtle by advertising tha. Sree 
. notice.at least. once a week for four successive weeks in some newspaper een ; _ 

“. published in the county wherein. the land in contest lies; and, if no 
: ne “newspaper — be: published” in ‘such county, then in the newspaper ‘pub- fact An 
~~ lished in the county nearest to such land. ‘The first insertion shall be ge ee 


at. least thirty days prior to the day fixed for hearing. 


Rue 14.—-Where notice is given by ‘publication a copy of the notlee ee 
shall be mailed by registered letter to the: last known address of each in,? 

Opteha. person to be notified, thirty days. before date of hearing, and a like = 

BP is copy shall be posted in the register’s office during the period of publi- - a . 

“gation, and also in a conspicuous ‘place: on: the land for at Teast: two ee 

a8 weeks prior t to the day set for hearing. . es 


ee. —Proof of service of notice. 


| | “RULE 15 —Proof of personal service shall be the arittan aeknowledg: x, 
~ ment of the person served, or the affidavit of the person who served the ee 
~ notice attached ‘thereto, stating the time, place, and manner of service. : : 
RULE 16,—When service is by publication the proof of service shall be’ oe 
a B COPY: of the ailvertisement, with t the affidavit of the publisher or fore- 
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man: attached thereto, ‘showing: that the same was successively inserted oe, 
the requisite number of times and the date thereof.:  — - 


7.—Notice of interlocutory proceedings. 


RULE 17 —Notice of interlocutory motions, proceedings, orders, and — 
decisions shall be in writing, and may be served personally or by regis- 
- tered letter through the mail to the last known address of the party. . 
— RULE 18.—Proof of service by mail shall be the affidavit of the person. 
-who' mailed the notice, attached to the post- -ollice receipt for the ei had | 


tered letter. 
8. —hRehearings. 


RULE 19.—Orders for cahearine must be brought to the notice of thi 
parties in the same manner as in case of original proceedings. 


9, — Continuaneces. 


RULE 20. ack postponement ofa hearing toa day to be fixed by th a - 


‘ register’ and receiver may be allowed on the day of trial on account of Se 


the absence of material witnesses, when the party asking for the cou- 


tinuance makes an affidavit before the register and receiver showin g-— Be gs 


‘1. That one or more of the witnesses in his. behalf is absent without ee 
his procurement or consent ; avkss 
2. The name and residoneé of each witness ; a 
3. The facts to which they would teetny: if present j 
4, The materiality of the evidence; ste a 
5. The exercise of proper diligence to proce the attendance of the _ 
absent witnesses; and we 
6. That affiant helioves said witnesses can be had at the time to which 
it is sought to have the trial postponed ; 
J. Where hearings are ordered by the Commissioner of the General’. 


7 Land Office in cases to which the United States is a party, continu- .. 


ances ‘will be granted in accordance with the usual practice in United 
States cases in the courts, without requiring an affidavit on the part of - 
the Government. 
-. RULE 21.—One continuance only shall be allowéd to either Saas on 
account of absent witnesses; unless the party applying for a further . 
continuance shall at the ane time apply for an order to take the depo- 
sitions of the alleged absent’ witnesses. 

RULE 22.—No continuance shall be granted when the opposite party 
shall admit that the witnesses would, if present, testify to the statement 
set out in: the application for continuance. 


10, —Depositions ‘On mierrogatories. 


“RULE 23. —Testimony may: be taken by deposition i in | the following 

: cases : ae 
1. Where the witness is agile: from age, infirmity, or sickness, or : 
; shall refuse, to attend the nae. at oe local Jand office _ . | 
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ere 2. “Where the witness resides: more » fan: 50 mie from the » place of 

et ac ‘trial, computing distance by the usually traveled route. — 7 
> .8, Where the witness resides out of, or is about. to leave,t the State or ae 
-- - Territory, or is absent therefrom. io 
ae Where, from any cause, it is ‘aiprehetided ¢ that the witness: may a Se ee 
i ‘unable or will refuse to attend; in which case the deposition willbe = 
used only in event. that b the persons! attendance of. the witness. eu aaa 

af be obtained. : | ewer 

re RULE 24. “The party. desielag: ‘a are “d. _ deposition ‘under Rule 23 oe 
ee must comply with the following regulations: : 
oe ae, ul He must make affidavit. before the negisige or receiver, soiling forth Sy - 
ese one or more of the above-named. causes for oo“ such dspomtion, and as 


, that the witness is material. 


oo 2. He must file with the register and receiver ‘the interrogatories ¢ to” ys 
he be propounded to the witness. — | . ee 


Be ‘He naust state the name and residence of the witness. 


4. He must serve a copy of the interrogatories o on the opposing party, es . 


? or his attorney. 


RULE 25.—The spree party will be allowed ten 1 days in 2 which to ens : “a : 


7 file cross-interrogatories. _ 
RULE 26.—After the expiration of the ten days allowed for filing ¢ Cross: 
io. - interrogatories, a commission to take the deposition shall be issued by | 
ue eo phe. register and receiver, which conimission shall be asia by ee 

_ @ Copy of all-the interrogatories filed. : os 
as RULE 27. —The register and receiver may designate | any officer: aul A 
- thorized to administer oaths within the Conny. or " district where the oS 


E: witness resides to take such deposition. . 


+ Rune 28.—It. is the duty of the officer before wai: the deposition a 
‘ig taken to cause the interrogatories appended to the commission tobe 
written out, and the answers thereto to be inserted immediately under. 
neath the:respective questions, and the whole, when completed, istobe = 
-. vead over to the witness, and must be by him subscribed and sworn to. ee 
in the usual manner before the witness is discharged. : ae 


RULE 29.—The officer must attach his certificate to the depositién,, ae 


ras meting that the same was subscribed and sworn to by the sa Saag at t Pe 
a the time and place. therein mentioned. ais 
—. . -RuLE 30.—The deposition and. certificate, together with ie commis- oe, 
ee sion and interrogatories, must then be sealed up, the title of: the cause eh, ts 
: -.. indorsed on the envelope, and the whole returned by mail « or pe a ots 
the register and receiver. ee 
RULE 31. —Upon. receipt of the package at the local land office, ‘the Beg 
_.--date when the same is opened must be. indorsed on the ane and eae 
ek body of the ‘deposition by the local land-officers. _ 


. RULE 32.—If the officer designated to take the deposition has no of a 
| ficial. seal, a proper certificate of his official character, under seal, must it ee 


eu - i: accompany: his return. 


Rue 33. —The: parties in | any case may stipulate in sititing to take i 
depositions before any. qualified officer, and in any manner. > _ 
_ RvuLE 34.—All stipulations by parties or counsel must be i in writing, : 
and be filed with the Tegister and receiver. | 


11 ——Oral testimony before other officers than registers and receivers. : 
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3 RULE 35. —In the discretion of registers and receivers, testimony, me 


may be taken near the land in controversy before a United States com- 


‘missioner or other officer authorized. to administer oaths, at a time and : 


| ‘place to be fixed by them and stated. in the notice of hearing. 


2. Officers taking testimony under the foregoing rule will be baer . = ae 
‘by the rules applicable to trials before ee and receivers. eee ee 


“Rules 36 to 42, inclusive.) | 
3. Testimony so taken must be certified to, ‘sealed up, and transmitted | 


‘by mail-or express to the register and receiver, and the receipt thereof a 


at the local office noted on the papers, in the same manner as prouded | 


in case of depositions by Rules 29 to 32, inclusive. 


4, On the day set for hearing at the local office ‘the register and re- on . 
ceiver will examine the testimony. taken by the officer designated, and 
Fender a decision thereon in the same manner as if the testimony had eas 


been taken before themselves. (See Rules 50 to 53, inclusive.) Os 
5. No char ge for examining teeumony) in such cases will be made by a 


the register and receiver. 


6. Officers designated to take etna nde fis rule will ba allowed | oe 


vid to charge such fees as are properly authorized by the tariff of. fees ex- ie 


| ; isting in the local courts of their respective districts, to be taxed in ‘the an 
- game or equivalent manner as costs are taxed by registers and receivers — 


| under Rules 54 to 58, inclusive. | | 
7, When an officer designated to take testimony ander this rule, 0: or 


. when an. officer designated to take depositions under Rule 27, cannot. oe 
. aet. on the day fixed for taking the testimony or deposition, the testi- Ca. 
mony or deposition, as the case may be, will be deemed properly taken =. 


before any other qualified officer, at the same place and time, who may | ; 


be authorized, by the officer originally designated, or by agreement of ey 


parties, to act in the place oe the officer first named. 
| | 12 —Trials. | 


RULE 36. Upon the trial of a.cause the register and receiver may, ir | 7 
any case, and should in all cases when necessary, personally direct the 


_ examination of the witnesses, in order to draw from them all the facts : ae 
7 within their knowledge requisite to a correct ¢ conciusion by the officers 5, ee 


upon any point connected. with the case. 
RULE 37.—The register and receiver will be careful to reach, if pos- eo 


| sible, the exact condition and status of the land involved by any contest, oa, . 
and will ascertain all. the facts having: any y Dearing: pen the rights of. ee 


_ | parties in interest, 
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fe eee RULE 38: —In pre- emption: cases: = they: will ‘pettionlaaty ascéréadi n the Res Be : 
ee cs nature, extent; and value of alleged improvements; by whom made, ae 
—. and when; the. true date of the settlement. of persons claiming; the =~ 
ees: steps taken. to mark and secure the claim, and. the: exact status of the Pee 
nade, ee Jand. at that date as shown upon the records of their office. 7 a 
RULE 39, —In like manner, under the homestead and other: laws, the e 
: conditions: affecting the inception of the: alleged. right, as well as the | 
subsequent acts of the Tepes ye claimants, must be fully, and specific ae | = 
| ally: examined. , ee 
- Bure 40. —Due opportunity will be: alowed coposiag: ‘claimants to ae 
a confront and cross-examine the witnesses introduced. by. either. party. aca 
Rue 41.—No° testimony will be excluded from the record by the Dot EE 
ee register and receiver on.the gr ound of any objection thereto; but when ~ rae 
--. objection is made to testimony offered, the exceptions will be: ‘noted, and = 
Ss = — ‘the’ testimony, ‘with the exceptions, will come up with. the case. for the — _ s 
ae. _ consideration. ofthe Commissioner. Officers taking testimony will, how- 450 aan, 
< ever, summarily. put a Stop. to obviously irrelevant questioning. — oe 
_.. . Bue 42:—Upon the day originally. set for hearing, and upon any yang aoe aa 
- to which the trial may be continued, the testimony. of all the witnesses ee 
_ present. ‘shall be taken: and reduced to writing. “When testimony is... pes 
_.:. taken in short-hand, the. stenographer’s notes must be written out. and 
. the written. testimony: then and. there subscribed by the wines and Se 
es attested 1 by the officer before whom the same is taken. . a he 


“43, —Appeais. 


Bg “Rute 43. Appeals from the final action or 7 decisions’ of régistets: and = ae 
ae hy : receivers lie in every case to the Commissioner of the General oo - 
Office. (Revised Statutes, sections 453, 2478.) : a 


RULE 44. —After hearin gina contested case has been. had aa closed, 


tee. {he register and receiver will in writing notify the’ parties in interest 


oe a of the conélusions to which they have arrived, and that thirty days are oe 


allowed for an appeal from their decision to the Commissioner, the no- 


a : their last’ known. address. 


eo a RULE 45.—The appeal wats bein in werithig: or in : print, and: should . eae 
ies forth in brief and clear terms ‘the specific points of alia to ‘the =_— 


ae = itoling appealed: from. 


ee ee _ RULE: 46. —Notice of’ ‘appeal and copy of pocifivation ae errors shall be oe + . = 
Sig? ins ‘served on appéllee. within the time allowed for appeal, and appellee shal) 
7. be allowed ten days for reply before transmittal of the record to- the ee 
ek ee _ General Land Office, =~ 
RULE 47.—No appeal from the aotion.c or. + débintoua of the senate and be te 
.. re¢eiver will be’ received: at the General: Land Office unless forwarded eee 


— through the local officers. 


Peel meme ge 


tee to be served personally or by me geeine letter monet the mail oo ne 


‘| oe - RULE 48. In case of: a fiture to appeals from the decision of the he looal 


2 
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officers, their’ decision will: be’ considered final’ as’ to. the: facts” in the 
case, and ‘will be: disturbed. by the Commissioner only as follows: 
1. Where fraud. or gTOSs irregularity | 18 sugee° on the face of the — 
papers. | 
2. “Where the decision i is eonirany: to éxisting or or regulations. 
8; In event:of disagreeing decisions by. the local officers. Pe 
4. Where it’ is not shown that the party against whom the decision - 


| -was rendered. was. duly neuer of the decision and of his rent of ap- 


peal. | 
RULE 49 —In any of the coc ctiigs cases. the. Commianoner will, re- 


verse’ or modify the decision of the local officers or remand the case at 


his discretion. | : 
RULE 50. Sati documents once , received by the local officers must be | 
kept on file’ with the cases, and the date of filing must be noted thereon; — 


- and no papers will be allowed under any circumstances to. be removed - : 


from the‘files or'taken from the custody of the register and receiver; — 
but-accéess to the same under proper rules, so as not to interfere - aie. 7 


- necessary public business, will be permitted to the parties in interest bo gs 0 


or their attorneys, under the PUpeE elon: of those officers. 


“4 —Reports and opinions.. 


RULE 51 —Upon the termination of | a contest the register and receiver - 


- will render a joint. report and opinion in the case, making full. and 


| specific references to the postings ‘and annotations upon their records. | 

Rue 52.—The register and receiver will promptly forward. their re- 
port, together with the testimony and all the papers in the Case, to the . 

| Comunissioner of the General Land Office, with a brief letter. of trans- 7 


- mittal, describing the case by, its title, the nature of the ‘contest, and. pa 


the haat involved. 
RULE'53:—The. local officers will ‘thereafter take no farther sation - 
affecting the disposal ¢ of the. land in contest: until instracted by the 
Commissioner. — , a2 = 
: “16. —Tanation “ costs. 


Rue 54. —Parties éciteatine pre-emption, homestead, or aanibed cult. 


= : ure entries, and claiming preference rights of entry wider the:aéoond 2°: 
ee section. ot the act of May 14, 1880 ia Stat., 140), must pay the costs of 


: contest. - 
| ‘Rue 55.—In other eontestod: cases each party must pay the costs of : 


2 | “faucing testimony upon his own direct and cross examination. ig. td 
RULE 56.—The accumulation of excessive costs under Rule 54. will not: 


.. be permitted, but where the officer taking testimony shall rule that-a_ 
- course of examination. is irrelevant, and checks the same under Rule 


_ 41, he may, nevertheless, in his discretion, allow the same tO proceed 


at the sole cost of the party. making such examination. 
Rute 57 —Where pore contesting pre- ae homestead, or tim. 








fe 
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ae ber- culture entries. establish ee right of entry, under the: pre- iiaaliae” a 
Ss hor homestead: laws, of the land in contest, by virtue of actual settle. = 
“ment and improvement, without reference to the act of. May 1 14, 1880, ae 
ee ‘the cost of contest will be adjudged under Rule 55. : Pe oie 
ce RULE 58. —Registers and receivers will apportion. the costs of contest eas 
ee in accordance with the foregoing rules, and may require the party liable © 
—- thereto to give security, in advance of trial, by deposit or otherwise,in 
--. a reasonable sum or sums; for payment of the costs of one oe, Yess 
testimony, ae 
-.. Rune 59, —The costs of content chatgeible by registers. and receivers 
Be, id are. the. legal fees. for reducing testimony. to writing. No other. contest: wee 

_— _ fees or costs will: be allowed to or je oharecd ey those officers directly. or: ae 
ae indirectly. | ie eee: 
RULE. 60. —Contestants must give their own ‘notices and pay the | ex- : se ees 
33 ee thereof. Lt oe a, 
_ RULE 61. —Upon the termination ofa trial, any EXCESS in n thes sum de- : 
ees posed as security for the costs of transeribing the beeumony. will be : 
returned to the proper party. = as 
-.. RuLE 62.—When hearings are ordered by the ‘Oomimicione or by i 
ooo the Secretary of the Interior, upon the discovery of reasons for suspen- 
“gion in the usual course. of examination of entries, the preliminary costs ao 
will be. provided from the contingent fund for the expenses of local land ole oe 
offices. ee. 
- . RULE 63. —The sarelliuniary: costs Browided for by the presiding sec: : a 
a on! will be collected by the register and receiver when the ee: are 
oe brought before them in obedience to the order of hearing. Ce ee 
vol Oo RULB 64.—The ‘register and receiver will then. require. proper pro- ee eae 
oe (ow to be made for such further notification as may become bet ee 
< in the usual progress of the case to final decision. a 





RULE 65.—The register and receiver will append to their report in 


a a : each case a statement of costs and the amount actually paid by each of : . is | 
.. the contestants, and also a-statement of the amount deposited to secure 
....° the payment. of- the costs, how said sum was sepornoned,, and. d. the» - ee 


amount. returned, if any, and to whom. - 


: 16 Appeals from decisions rejecting applications to enter public lands. 


oe RULE 66. —For the purpose of enabling appeals to be taken. from the oe os 

ae = 7 valine or action of the local officers relative to applications to file upon, ee 
es enter, or locate the public lands, the following rules will be observed : fee ah 

“1. The register and receiver will indorse upon every rejected. applica- te re 


< tion the date when presented and their reasons for rejecting it. 


oo 2. Bhey will promptly advise the party in interest: of their ‘action, and a : is - 
See ; of his right of appeal to the e Commissioner. sai: : ee 
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, “RULE 67 —The party aggrieved. will har pilowed thirty days from re 

— ceipt of notice in which to-file his appeal i in the local land office. ‘Where | 
_. the notice is sent by mail, five: days | additional will be allowed for the | 
transmission of notice and five for. the return of the appeal. | 

Rue 68.—The register and. receiver will promptly: forward the appeal . 

- to the General Land Office, together with a full report upon the case. 

- RULE 69 ——This report should recite all the facts one the’ Remcotings 


a had, and must embrace the following particulars > — 


LA statement of the sonieuen and. rejection, with the t réagons s for. 


. + the rejection. 


2A description of: the teat. aigglver and a statement of its status a 
as shown ‘by the records of the local land office. | 
3, References to all entries, filings, annotations, memoranda, and cor- 


a respondence shown by the @ record ne to » said trac t, and. to the pro- 
ceedings had. 


- RULE. 70 —Rules 43 to 48 inelusive) and Rule 93, are applicable te to all | 
| appeals: from the decisions of Boeivers and receivers. 


| a 
‘PROCEEDINGS BEFORE SURVEYORS. GENERAL. 


te "RULE 71. —The proceedings in hearings and contests before survey- 
-OTs- general shall, as to. notices, depositions, . and other matters, be gov- — 
-erned as nearly as may be by the rules prescribed for proceedings | 

before’ registers and receivers, unless otherwise provided by law. os 


nn | 


- : PROCEEDINGS BEFORE THE COMMISSIONER: OF THE GEN. 
 ERAL LAND OFFICE AND SECRETARY OF TER: IN. 


TERIOR. 
1.—Bzamination and argument. 


‘Rute 72. —When : a: contest has been closed before the: local aaa of. | 
ficers, and their report forwarded to the General Land Office, no ad. cat te 
ditional evidence will be admitted in the case unless offered under stip- > 


sa ulation of the parties to the record, except where such evidence is_ 


; presented as the basis. of a motion for a new trial, or in support ofa - i 
‘mineral application — or ‘protest 5 but this rule will nov prevent the > 
Commissioner, in the exercise of. his discretion, from as oedarne farther =< 


investigation when necessary. 


RULE 738. —After the Commissioner shall have peecived:: a. record of 


: ‘ testimony i in a contested case, thirty days will be allowed to expire oe: - 
 -:. fore any: action thereon is taken, unless, in the judgment of the Com- = 


missioner, public policy or private necessity shall demand summary - 
_ - action, in which case he will proceed at his discretion, first, ote 
| “the attorneys of record of his proposed action, - i | 
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- Bure 74, When a case is. s pending on. v appeal froin. -the. decision: of 03 
: the register. and receiver, or surveyor- -general, and: argument. isnotfiled = 


before the same is ‘reached | in its order-for examination, the argument ~ 


-.- will-be considered closed, and. thereafter no farther arguments ormo- 
tions of any. kind will be entertained . except. upon. written. stipnlation Pas: 
ree a duly filed, or good. cause shown to the Commissioner. ee me 
Bute 75 —If, before decision by the Commissioner, either paaks ag 
ie shotild desire to discuss a case orally, reasonable opportunity therefor 
_'will-be given in the discretion of the Commissioner, but only. at-a time ~ a ae 
to be fixed by him upon notice to the opposing counsel, stating time, = 
and. specific points upon which. discussion is desired; and, except a8 
eho herein. proated | no 0 oral hearings or suggestions will be allowed. 


2.—Rehearing and review, _ 


RULE 7 6. —Motions for rehearing: before registers nad? receivers, 0 or. * 
» for review or. reconsideration’ of the decisions of the Commissioneror - 
aoa s Secretary, will be allowed in. accordance with. legal. principles applica- : 

A ble to motions for new trials at law, 2 after due notice to the opposing . 


7 “RULE aT. Laneoticns for. Rican aid: review, cot as. 3 provided i in * 
af Rule 114, must be filed in the office wherein. the decision to be affected re 
ees ie Dy such rehearing or review was. made, or-in: the local - land office-for | 
transmittal to the General Land Office; and, except when based upon 
+ newly- discovered evidence, must: be: filed within n thirty days from mousey on 


of such decision. 


RULE 78. —Motions for rehearing Ae review 7 must be een, : ee 
poe! : by an affidavit of the party, or his attorney, that. the motion ig made anes 
ee, in good: faith, and not. for. the. purpose of. delay... is ee 
_. RULE-79. ~The time between the: filing of a. motion for rehesiting: ¢ OP: 
ae review and the notice of the decision upon such motion shall. be. ex: 
eluded in computing the time allowed. for appeal. | at 
. -BuLE 80.—No officer shall entertain a motion in a case > after an. ap: oe 


ya peal from his decision has been taken. 


: 7 P 3. — Appeals from the Commissioner to the Secretary. 


“RULE. 81. —An appeal may be taken from the ‘dééision of the Ooms oe 
missioner of the General Land Office to the Secretary of the Interior 
- pon any question relating to the disposal of the public lands and to. 
eo private land claims, except in case of interlocutory orders and decis- os 

_  jons, and orders for hearing or other matter resting in the discretionof 


the Commissioner. Decisions and orders forming the. above exception 


ys will be noted i in the record, and will be considered by the Secretary. on... :: 
i : review in case an appeal upon the merits be finally allowed. 

pre Wo RULE 82. —When the Commissioner considers an appeal defective he Pre 3! 
ae will monty the party of the Aefect, and if not amended within, Aften oe 





DECISIONS. RELATING. TO THE. PUBLIC. LANDS. 8 AT : 


7 days from the date of the. service of such. notice, the. eppeal: may. be dis. 


7 missed. by the.Secretary of the Interior and: the case closed. a 
RULE 83.—In proceedin gs before:the Commissioner in which he shall - 


formally decide that a party has no right of appeal to the Secretary the _ : 
party against whom such decision is rendered. may. apply to:the Secre- ; 


tary for an order directing the: Commissioner to. certify said proceed- | 
ings to the Secretary, and to suspend further action until the Secretary a 
shall pass upon the same. 


RULE 84,—Applications to the: Secretary. ‘under: the. preceding rule _ 


‘hal: be made in writing, under oath, and. shall: fully. and specifically 


: -set forth. the grounds upon which. the application. is made. | 


RuLeE 85.—When the Commissioner shall: formally decide apie the 


| right of an appeal he shall suspend.action on the case atissuefortwenty ; 
days from service of notice of his decision, to enable the. party against = 


_ whom the decision is rendered to apply to. the Secretary for. an oreeE. | 
In accordance with Rules‘83 and 84. 
RULE 86.—Notice of an. appeal from. the Commissioner's decision 


7 Sar be filed in the General Land Office, and. served:on the appellée. or. ae 
his counsel within sixty days from the date. of the service of notice of — 


‘such decision.. | 
. RULE 87.—When notice of the decision ' is. given. Maoaeh he: siaile s 
by the register and receiver, or surveyor- -general,: five days additional — 
_ will be allowed by those officers for the transmission. of the letter, and. 
five days for the return of the appeal throu ch the same channel, before 7” 


| es epee to the General: Land Office. 
-  - RULE.88. — Within the time allowed for : giving: notice. of. caeek the oo 
appellant shall also-.file in the General Land Office a specification of - 


errors, which. specification shall ‘Clearly .and. oe designate ie | 


-. errors of which he complains. _ of a4 
RULE 89.—He may also, within the same ine file a written. argu- 


ment, with citation of authorities, | in support of: his appeal. 3 
Buus 90.—A. failure to. file a. specification of.errors. within the time 


Se required will be treated as a waiver of the right of. AppOR and the. case 


will be considered. closed. 


RuULE 91,—The appelleé shall: be allowed thirty days: from Ae expi- = 


ration of the sixty days allowed for appeal in which to file his argument. — 
~ RULE 92:—The appellant shall be allowed thirty. days from service of | 


| _ argument, of appellee in which to file argument Strictly in reply ;. and © 
no other or further arguments or motions of.any kind shall be filed. . 


without per mission of the Commissioner or Secretary and notice to the 


. opposite party. . | | 
' RULE 93.—A copy of the notice of appeal, specification of errors, aiid ae 


all arguments of either party, shall be. served on the Opposite party 
: % hin the time allowed for filing the same. _ | 
ULE 94. —Such service > shall be made » personally or by registered. | 
letter. 3 | 
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Ruie 95. “peak of personal service. ‘shall be the written aakiiowl:- 


a : ‘edgment of the party served, or the affidavit of the person making th e. : 7 
- -gervice attached to the Bapete. served, and stating aa place. and man- he 


ey ner of service. es 
‘RULE 96. —Proof of service e by astea: letter shall be the aitdavit. ewe 


or of. the person ae the letter attached toa a ) Copy of the ponies oe 


receipt. 


_.. RULE 97. Fifteen daya, scpluaive of t the day of roailing,: will be Fos, oe 
-. allowed for the transmission of notices and papers by mail, except in | 

~. ease of notice to resident attorneys, when one day will be allowed. | ens 
- ‘RULE 98.—Notice of interlocutory motions and proceedings before the.. 
Commissioner and Secretary shall be served personally or by registered: a 


ae: letter, and service proved as. provided i in Rules 94 and 95. 


RULE 99.—No motion affecting the. merits of the. case or the regular ae 


tae order of proceedings w will be. entertained, excep on due proof of service oe - 


of notice, 


RULE 100, —Ex parte cases and cases in which the adverse party does at : 
2 not appear will be governed by the foregoing rules as to notices of de- > 


bao : cisions, time for appeal, and. filing of exceptions and arguments, as far. - 


pee as applicable. In such cases, however, the right to file additional evi- 


fiageks 3 ~ dence at.any stage of the proceedings to cure defects in the e proof eS : _ 


i - record will be allowed. | s 
-- Ruiz 101.—No person | hereafter appearing as a an or  abtanney iin’ so 


. any ease shall be entitled to a notice of the proceedings who does not : : , | 
et at the time of his. appearance file in the office i in which the -case is pend- cee: co 
ing a statement in writing, giving his name and post-office address, and 


- the name of the party whom he represents ; nor shall any person who. 


~~ has heretofore appeared in a case be entitled to a notice unless within =e 


fifteen days after being requested to file such statement he shall comply 4 : a: 


| with said requirement. 


in . RULE 102.—No person not a party to the eben shall intervene in a : : | a 
ease without first disclosing on oath the nature of his interest. ar 
Rue 103. When the Commissioner makes an order or décision affect- 


ing the merits of a casé or the regular order of proceedings therein,he 


7 will cause notice to be given to each party i in: | interest whose address 1s : 


3 known. 


4, — Attorney 8 


‘RULE 104, Tn all cases, contested or ex pee piste the parties a oe 


interest are represented by attorneys, such attorneys will. be recognized : 


— as fully controlling the cases of their respective clients. , eC 
Rue 105.—All notices will be served upon the attorneys ‘of. record. om 


- RuLE 106.—Notice to one attorney in a case shall constitute ‘notice 


ees to all counsel appearing for the party represented by. him, and no tics : 
S24" fo. the: attorney will be deemed notice to the party ininterest.  @ © - 
RULE 107. —All oo practicing before the General - Land | Office - 
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_ and Department of the Interior must first file the oath of office » TPO. a 


scribed by section 3478 United States Revised Statutes. 


_ -RuLE 108.—In the examination of any case, whether contested cr a BF 
- parte, and for the preparation of arguments, the attorneys employed, == 
when in good. standing in the Department, will be allowed full.oppor-  ) - | 
tunity to consult the record of the case and to examine the abstracts, = 
plats, field-notes, and tract-books, and the correspondence of the Gen- 


eral Land Office or of the Department. relative thereto, and to make. 


verbal inquiries of the various chiefs of. divisions at their respective stg 


= desks in respect to. the papers or status of said case ; but such personal 


: - inquiries will be made of no other clerk in the division. except inthe ... 
_ presence or with the consent of the head thereof, and will be restricted _ 
_. to the hours between i a. m.and2 p.m. _ : a ee 
. RurE 109.—Any attorney detected in any abuse of the above privi- at 
i lages or of gross misconduct, upon satisfactory proof thereof, after due — s 
— hotice and hearing, shall be prohibited f from further precaane P before gc hoe 
’ . the Department. > . | | 


Rue 110.—Shouald either party desire to discuss ¢ & €ase weal) before ; . : 
the Secretary. opportunity will be afforded at the discretion ‘of the De- | : 
partment, but only at a time specified by the Secretary or fixed. by — 


ie, Stipulation of the parties, with the consent of the Secretary ; and. i inthe 
absence of such stipulation, or written notice to opposing counsel, with 3 


like consent, specifying the time when argument will be heard. | 
RULE 111.—The examination of cases on appeal to the Commissioner - 


or Secretary will be facilitated by filing in printed form such arguments ee. 
as it is desired to have considered. | | ak ee 


5.—Devisions.. 


RULE 112. 2 perisione of the Gonicnaee not appealed <n within :3 


> the period prescribed become final, and the case will be regularly closed. ~ a 
RULE 113.—The decision of the Seoretary, 80 far as respects the action. Be oe 
of the Executive, is final. Pe 3 
- RULE 114.—Motions for review bears the ‘eases of the ene See 

and applications under Rules 83 and 84 shall be filed with the Commis- 
sioner of the Land Office, who will thereupon suspend action underthe) 


a decision sought to -be reviewed, and. forward to the Secretary such mo- 


tion or. application. 


None of the foregoing rules shall be condtniea to ‘deprive the Secre | 


= tary of the Interior of the exercise of the directory and . SuDeEVisg?y a ae 


on powers conferred upon him by law. , : 
? ee gee, |. @. 0. LAMAR, 


1819 L p—4 ; 


‘Beoretary. 2 : : a 
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a "APPLICATIONS FOR ‘SURVEY. 


Marri Vv. LaNpon.. 


a ol Applications for phatige: or extensions of surveys of lands lying: along : river, the es ed 


| me : eee course e of wh ich i is variable, will only be granted after the most careful i inquiry. 


| Beoretary Lamar to Commissioner Sparks, uly 29, 1885. 





i have examined the matter presented by your letter ee the 30th a me 


. 2 _ uitimo, relative to the petition of Martin V. Landon and others, settlers — : oe 
of] Blencoe, Monona County, Iowa, asking a survey of certain dands in 


— Ae ID 82 N., R. 45 W., Iowa, which they allege are unsurveyed. — pee 
> “You state that ah examination of the plats of. the origin al surveys. ae noe 


oe 82 N., R. 45 W. » Towa, ¢ and Ts. 22 and ae , R. ue E., , Nebraska ie = 7 : 


oa 24 


: Hs . : made it apparent that the lands in pene were ungurveyed. rae 
| _ Being without. information as to the extent. or cause of. the. apparent Pie diag? 





7 | omission in the original survey. ’ which it appears was. made. in. 1853, Mes io. 


os you, under date of May 6th last, addressed a letter to the United States - 














oe ‘surveyor- general of Nebraska and Iowa, furnishing him with such data = 
.. as your office possessed, and directing him to goin person, orsenda@ = 
-.. gompetent deputy to the locality, to make a careful examination ot i 
the lands, the position of the river, past and present, to obtain aff. 


* davits from parties conversant with the facts, and such additional: de- - . 
+ tails relating to the question ati issue as might be obtainable. ‘Parsuant ~ ae 
. to these instructions, the surveyor-general sent a deputy to the ground 


= os ” to make the’ required investigation. His report on the subject was. Be 
ae ae transmitted by the surveyor- -general to. you under date of J une 1, 1885, ae 
8) and: iS before me. He took the testimony of the ‘settlers. upon aid near 


Een : the lands i in question, one of whom Was” ‘in that Joeality. when the oe eS 
—.. -” inal'surveys-were made. ne 
- He also carefully and thoroughly ey amined: the topography of the ee 


ee lands and surrounding country, and has submitted diagrams of the _ a 
game. The report, with its exhibits, is intended to show the condition => 
pe 2c 70L the lands and the position of the river at the date of the original sur- 


ete vey and subsequently, as well as the present configuration of: the river | : 2S ; 
_. -_ and the lands lying east thereof in the locality mentioned. 9s 
Said deputy surveyor concluded from all the. facts gathered by. him eo 


| ihe a that the course of the main channel of the Missouri River was not, at ; - oe 
the date of the original survey, east of the lands in question, as would Jeo 


appear from the old plat, but that it was then ‘practically the same ag. . 


oe it is now.. He says: “No evidence can be found that the main chanuel = 
ever had its course where the pond is located. The main channel is 


to-day near the Nebraska side, and was in about the same relative lo- a 


3 . - cation : at the time the surveys in the States of Iowa and Nebraska and =~ oe 
- = cmounding: Tand were me The Dod or t slough: referred to occu- ee ea 





op rescribed by official regulations, 


“DECISIONS RELATING TO. THE: PUBLIC LANDS. : ieee lige ee 


¢ - pies a position corresponding ig what was represented o on the plat of =. 


< original survey as the main channel of the river, and on or near it, so. 
far as it extends, the original survey terminated: The surveyor-gen- 
~ eral, in his letter of transmittal, expresses the opinion that the lands in . 
- qgaestion were surveyable at the date of the original survey, and that | 
_the lines of public surveys should now be extended over said unsur- 
veyed lands. 

You find the facts well authenticated that the tanda are. anamagen: 
having been omitted in the original survey ; that they are occupied by 
actual settlers who should be protected in their rights by virtue of a_ 
survey under the direction of your office and the supervision of the 
United States surveyor-general of Nebraska and Iowa, and that they . 
should after survey be allowed to make entries of their claims in the 
regular manner. ec 

It is well known that the Aeon River is a sia Soable and almost — 


_ constantly changing stream, and, therefore, applications for changesor 
extension of surveys. of lands ising thereon should be treated with ex: aes ee 
treme caution. Such course seems to have been followed i in this case, ae! 
ag shown by the preliminary examination ordered and made; and I 


think the facts developed are such as to warrant your recommendation, - 
and the making of the survey as asked. . : 


The size and evident age of the timber, found to cover mich of the 
- lands in question, is of itself evidence that said lands were, in 1853, | 


a surveyable, as they now are. After a careful examination of all the” eee 


facts I concur in your recommendation, and the survey may be made. 


“DESERT LAND ENTRIES. *- 
INSTRUCTIONS. 


Final root must show comiplianée with the law in form and spirit, and that the crop. * 
| ‘Taised is the result of reclamation. | : 


Commissioner Spaibs to. Charles Bradbury, Battle Creek, Tah, duly 23, 
7 1885. : 


Referring to your letter of .April 9, 1885, you are advised that final 
~ proof on desert land entries must show that the land has actually been 
reclaimed from a desert state to an agricultural condition. The rais- 
ing of a crop without irrigation is not evidence of reclamation. But 
where land would not, without artificial irrigation, produce any agricult- 
ural crop, it must be reclaimed by conducting water upon it and upon’ 
' every subdivision of it. There must be a proprietorship of sufficient 
water to continue the irrigation and make the reclamation perpetual. - 
And the reclamation must be proven by evidence showing its manner . 


and extent, and the results attained, as indicated in the forms of proof eae 





a oo "DECISIONS RELATING TO THE PUBLIC. LANDS. 


a shall: require eyidens that the Jaw has been complied with | in. ne ae 


eo aud spirit. I do not think the fact that crops can be raised. isestab- 
lished until it is shown that crops have been raised, and it must alsobe 

et shown that the raising: of the crop is the result of a reclamation with- ote ee 

* oo which the-crop could not have been raised. a Se 

. ‘The purpose of the: desert: land act is not te enable persons to acquire wad 
core title to six hundred and forty acre tracts of public jand by mere formal- cee vers 
-... ities and constructive-compliance with law.. The purpose is. to. secure ten 
the actual and permanent. reclamation of land which in a natural state 
fen = Ss, unproductive. This, it was assumed, would involve an expense that Pe : 
-. . perscns entering a single quarter section could not ‘be expected toincur. 
ager Inducament was. therefore held out by the offer of title to a square se ee 
of Jand in consideration of the cost and labor required to be expended 
upon it in order to bring it into a productive condition. That cost. ak Marae 
ae labor 18 a. part of the price of the land—a price to be paid . to the pub- 
lie. by? the purchasers in Serving: a oe benefit while peeping) a pay ae ee 

ladvantage. , : 


The question before 1 me in any. case is one. er, evidence. ‘Has the stip ~ 


: ve ulated service been performed ? ? Has the land been actually reclaimed? es ae 
TF it has, proof can easily be furnished, and there’ can be no ‘hardship 
ce in requiring | that t proof to be. conclusive. of a ee ee AS ak 


| PRACTIOR—APPEAL. eee io aa 


a AnLaNnia AND ) Pacirio RariRoaD Company 0. . Pare. | 


re decision of the General Land Office that the. failrond. company: hag no claim to the 48 
land which has been withdrawn for its benefit should. not prelude the company a 


- from the right of appeal. 


“ Where, on apphcation for certiorari, it. appeaiea that. the right of appeal was im- ._ = 
aad denied, the writ was uot granted, but the allowance of appeal d directed. tee Oe 


| Secretary Lamar to Commissioner Sparks, Suly 28, 1885. 


net : On June 12 iast your office rendéred_ Q' decision. involving: ‘the on | 

. to the 8. 4 of the NE. $ of Sec. 33,1.18S.,B.1E.,M.D.M.,SanFran- 
* gisco, Cal., and allowed Edmond Pate to sinend his homestead. entry No, 2 a 

6355, for lands in section 34, made Nor ember 19, 1884, so as to inelade: ou 
| said tract in section 33. | oe 
Said. decision states that the tract wh hich Mr: Pate désires a vanball a. ae fies 
oe a tute for lands i in section 34 is within the thirty- ‘mile or indemnity limit. 
' of the grant of July 27, 1866 (14 Stat., 292), to the Atlantic and Pacific 
Railroad Company. The withdrawal of the odd- numbered sections for eee 

. a the benefit of said company was ordered by your office letter of April 8 
is 22. 1872, which was received at the local office May 2, 1872... | Pee 
eae “In said decision it is also stated that the. records of your office vc show 4 ake 
oe - no brentry or ‘filing to have been made for said land, nor Is it alleged that Batis as 


DECISIONS ‘RELATING TO THE PUBLIC LANDS. aoe 93, : 


- any claim theréto was subsistin g at the date of the railroad withacawal aed 


| - .and it was held that the company had no. claim whatever to the and! | ae 
and “has no right to appeal from this action,” and that the resident ie a 


attorneys would be notified by your office.. 


On the 3d instant. the resident attorneys for said company filed j in : o S i - 
your office, in accordance with Rule No. 114, an application tohavethe = - 


= proceedings relative to'said application to amend certified. to this De- 
- partment under Rules of Practice Nos. 83 and 84, and that. said at- 


- torneys may be. permitted to file an argament ope the merits of the — 
questions involved in said: decision. 7 < 
The sole question to be determined is, whether the “applicant. has | 
nie made such a showing as will entitle it to the order prayed for. 


_ Rule 83 provides that in proceedings | before the Commissioner, in 


which he shall formally decide that a party has no right of appeal to | .: 
the: Secretary, the party against whom such decision is rendered may. 


apply to the Secretary for an order directing the Commissioner to cer- — 
tify said proceedings. to the Secretary, and to suspends further action 
until the Secretary shall pass upon the same. 

Rule 84 provides how applications under Rule 83 shall be made.’ 


Rule 103 provides that“ when the Commissioner makes an order or . oe 
decision affecting the merits of a case, or the regular order of proceed- ee 
ings therein, he will cause notice to be aye to each ‘party in interest. ar 


whose address is known.” - | 
It is clear that said decision of your office was ‘isa upon the merits os 
of the case.. It adjudged. that said company had no claim to the land — 


and that. Pate should be allowed to enter. the land, and also advised - 3 


_ the attorneys of said company of said decision, thereby recognizing the 
_ company as a party in interest. It is true that so much of said decision _ 
as refused the company a right of appeal was irregular and premature, 


- _ because made beforé the company had offered to file any y appeal from re 


- the same. 

‘ Every party, in “interest should have his day i in court, and: the. de. a 
cision of your office that the. company has no elaim to the land which cs 
has been withdrawn for its benefit should not. preclude the company. 


. from filing an appeal should it desire so to do. It is deemed unneces- | 


| sary and inadvisable to express any opinion upon the merits of the de- 
. cision of your office as to the effect of said withdrawal, or the rights of 


ane the company to select lands within the limits of the same. Itis clear, ~ 


I think, that the company should have an opportunity to be heard in —_ : 


the premises. It is not necessary to grant the order prayed tor, but 
. said company will be allowed to file an appeal from said decision in - 
“your office within the time pr escribed by the Rules of Practice after the | 
receipt of notice hereof, and the case will duly be transmitted to this: - 
eperameny -_ ro — 





ea ee re sacle | to THE on mean ee 





‘TO WNSIEB aNTRY—MINIMUM PRICE. oe . 


Kuneman TOWNSITE.” 


ne wants entries under section 9387 are in the nature of pre suptidn entries, and pay: 
ment therefor is required ait the s same rate as sought the land was ee by eg 


 @ pre-emptor. 


~The term “minimum”. does not mean a 25 per acre, but the least price at whioh | 


lan ds are to be sold. 


Commissioner Sparks to ‘register anit receiver, Prescott, Aria July 29, 1885, * 


i . I have figs day considered - a tnotion to. modify 1 my. decision 4 in the”. ee 
matter of the townsite application. of the town of Kingman (or Mid: ee 
~ dleton) Ariz., dated J uly 20, ania filed by WwW. A. Coulter as 8 attorney Bao 


son ae for the said townsite. 


~The purpose of this motion is to écubié the proper » officer to enter the Be a 

land covered by said townsite at the rate of $1.25-per acre, instead of oe 
a o at the rate of $2.50 per acre, as directed. by my said letter. . 
. The town of Kingman is located upon Sec. 24, 'T. 21: N, R. Ve W., Pena 
which township is within the granted limits of the Atlantic anti, Pacific Poe ee 


Railroad. The even sections of this grant are held for sale at the rate : - i, 


ou of $2.50 per acre, under section 2357 United States Revised Statutes. a 
It is contended in this motion that under section 2387 Revised Stat- 
| Viiee under which the town of Kingman is sought to be entered, and — 


- which provides for the entry of lard for the use and. benefit. of the in-. we 


habitants of towns, the ‘proper officer may “enter at the proper. land | a aes 
- office and at the minimum: price the land so settled and Visa eee ” and 4 


that the “minimum price” is $1.25 per acre. — 


~ I cannot place such construction on ‘the words “ minimum price. 7 Peon te 


eee ‘The terms “ minimum” and “double minimum” are used as matters of 
oe convenience in this office, and in. its dealings with the local offices... 


The term minimum does not mean $1.25 per acre, but the least price... : : i 
at which lands are to be sold.. Thus under the graduation act: the. 
minimum price of the land varied according to the length of time the rer aS 


land had been in the market. Agricultural land, under the pre-emption 


— law, is subject to sale at $1.25 per acre, except when in the reserved _ ne 


limits of a railroad grant; when its price once becomes $2. 50 per acre, - : oop 


~ this price is the minimum price for which it can be purchased. _ 


| | In the case of abandoned reservations, the. minimum price of the eland : : 7 i. 
oa ‘is not necessarily $1.25 per acre, but the price at which it shall have - : 


been appraised by proper persons. Whatis termed the doublemininum —_ ne 


- price'in the office circular is really the minimum ‘Price at which the: 


land to-which it attaches can be purchased. 


This will appear conclusive by reference to. ae act of ‘Gongress ae = 


| = approved March 3, 1853, by which the pre- -emption laws were extended . i” / | 
ee ae sections reserved or to be reserved on the lines of railways, i in which are 
ie act it is ebrovided = 6 that the mnie to be aende uae im alt eases. ‘be ne eo . 
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per acre, or such other minimum price as is ROW fixed by law, or may be hae oe 


fixed upon lands hereafter granted.” 
_ Townsite entries under sections 2387 et seq. are in one nature of: pre- | 
emption entries, and the party making the entry is required to make 
payment at the same rate that he would have had to pay had he entered 
the land as a pre- -emptor. I see no occasion to modify my decision as 


os ky : aREP ROY communicated to you, and it will therefore remain undisturbed “ig . 


A TTORNE y. Ss AND A GEN TS. 


Under section 5498 of the Revised Statutes a person holding the appointment of United | 


‘States commissioner will not. be admitted to P BraGhioe as an attorney or agent: ee 


before the Deparsment,.. . , 
| Secretary Lamar to New Dumont, Washington, D. ad , July 29, 1885, 


Your application to be admitted to practice as pee ney and agent 

before this Department having been rejected by the officer to whom — 
such applications in ‘the ordinary course of business are referred, has 
at your request been carefully considered by me. | 


It is stated in your application that you are a notary public for the aoe 
District of Columbia, also a United States commissioner and examiner = 


in chancery. The first position you. hold by appointment from the 
President and. the other two from the supreme court of the District. _ 
The application was refused because it was held that.you were pre- 
cluded by said appointments from practicing before the Department 
because of the provisions of. section 5498 Revised Statutes. | 
That section provides that ‘‘every officer of the. United States, or 
person holding any place of trust or profit or discharging any official _ 
function under or.in connection with any Executive Department of the _ 
Government of the United States,” who acts as agent or attorney 


directly or indirectly i in the prosecution of any claim against the Govern- ae 


ment shall be punished by. fine or imprisonment, or both. 


On September 15, 1880, this Department rejected the. application of = 


 Bwell Dick, a One States commissioner, to be admitted to practice — 
before it, holding that his said office bronght him within the inhibitions _ 
_. of said section. The ruling then established commands the approba- ae 
tion of my judgment and will not be changed. | 
Congress, by the authority vested in it by section 2 of article 2 of the 
Constitution, has given to the United States circuit courts the power to 


-* appoint United States commissioners, and from time to time, by various | 


acts, has prescribed and added to their duties, notil now they possess 
powers, some concurrent with and others second only to those of the 


judges of the courts themselves ; indeed in some respects, as 1n rela. 


tion to the supervision of certain elections, powers which the judges of 
the courts cannot exere ise. ‘These powers are well defined and most ¢ ex 
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ee yh tensive, many quasi si judicial i in character, intim ately connected with the e 
proper administration of justice; others executive in their’ nature, aoe 
oe charged with the duty of guarding the integrity | of. the elective fran- 
oe - chise where Congress has. power to legislate touching the same. Ap- 8h ae 
oe pointed by the Federal authority, discharging duties relating almost are 
ee alone to the Federal Government, with powers derived alone from that a. a 
. souree, paid by it for their public official acts, they are, in my opinion, — ne? 
~~" élearly officers of the United States and within ee inhibitions of sec- me. 
a tion 5498 of the Revised Statutes. hg SES 
vee ws ~The fact that the applicant i is a commissioner - of the supreme ss ‘ aa 
ogee - of this district does not alter the case, inasmuch as said court is s elothed ee. 
ee sah the. powers of a United States circuit court. | ee 
ore Entertaining these views, I do not: deem It necessary to determine haw ae 
oak far thé holding of the offices of notary public or examiner in chancery — 





es would affect’ your application, but because you are a ‘United: ‘States es oe 





a <e commissioner refuse the application. . 


| PRE-EMPTION ENTRY REQUIREMENTS oF THE LAW. ce i: oe 


“Kurrz w ‘Hour. 


— oe Ibi is iniimiterial’ shnehee the intending pie-emptor: pniehabes improvements already * = 


- upon ‘the land or causes the same to be made after settlement and. filing... 


x a uy Iti is not essential. that the pre-emptor. should in person. cultivate his claim. oe 
une = Tri. this case the value of: the improvements, preparations for a permane. nt home, and a 
| residence after final ‘proof are held as evidence of Boe faith; and, therefore OX couse. aa 


saan absences from the. jand.- 


| Seoretary Lamar to Commissioner Sparks, July 22, 1885. 


Beate & A have considered the case of William B. Karta ®. ‘Blizabeth i Holi, eee 

ee ga préesented by the appeal of. Mrs. Holt from tho decision of your. office : . ag 
of November 24; 1884, holding for cancellation her pre-emption cash 

et 8 entry for the S.¢ of the. SE. 4 and SE. 4 of SW. Lof Sec. 23, and the — : 
7 one Lof NW. $ of Sec. 26, qT. "3 N., ,R.2 B.,B. P. MM, Boise: City, Idaho. 





“May 6, 1882, “Mrs. ‘Holt. ‘filed declaratory statement alleging settle. aoe 


Ds tang on ‘the: same day. November 8, 1882, she made cash entry after 
ach due notice, and final certificate issued. thereon. ‘April 11, 1883, Kurtz: 
oe ‘filed an affidavit as the basis for contesting said entry, setting forthin . 
-.. “substance failure to improve the claim and reside thereon as required. 
by law. A hearing was thereupon ordered and the testimony. therein are 
submitted August 16,1888. ee ae 
.. "The evidence shows the following state of facts : “Mrs. Holt ee St, pte 
ee ‘the improvements placed on this land by one Rolls, a former settler, = 
paying therefor the’sum of one thousand dollars. Said improvements ae 


ae consisted of a house with two rooms, a barn twelve by fourteen feet, fo 


pe a ¢ another building t ten’ UY twelve feet, one mile of f fencing, twenty acres . ay i. 
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Gadee pulligatok: eighty acres ilearad of sage biiahi: and a + good. . 7 - 


well. Arter the purchase Mrs. Holt filed. her declaratory statement, 


a and between the date of her filing and. that of. final proof she ‘procured 7 
the cultivation of three | acres in. corn, built a small. chicken- -house, a 


and made some sli ght repairs on the barn. . AS to residence, it appears 


that the pre- -emptor, who is a. widow, fifty-six years of age, and. a " 


|  milliner by occupation, was, at the time she made her filing, engaged — 2 


in her business at Boise City, about three miles from the land. She. ’ a i 
placed. in the house bedding and household furniture sufficient for tare) 
- occupancy, and swears that she. took up her permanent residence on 


the land the day after filing, and. was there as often thereafter. aS POs- 

sible during the summer, staying in the house, however, but four nights, — 
. and eating meals there but eight or nine times. Was there some. whole 
_ days and parts of days.. During this time she was carrying on her busi- — 

ness in Boise City, in a rented building, boarding with her brother and 


paying therefor, but: having no home except that upon the land, which _ 
_ she testifies she had parchased as a permanent home for herself. She. | 


had no family and no way of making a subsistence other than by her. _ 


trade, and at the time of the hearing was residing on. the land. | This 


_ recital of facts is in substance the testimony of Mrs. Holt, but itis un- — 
contradicted. upon any material point, and upon this condition of facts. 


itis urged that the entry should be canceled.’ In addition to the fore: 
going, however, Mrs. Holt testifies. that prior to. final proof she called | 
_ upon the receiver of the local office and submitted to him a full state- — 
- ment of the facts pertaining to her residence, and requested inform ation | 


_ as to whether it was, sufficient under the law, and was told by him that 


-she-could prove up on showing her good faith in the matter. One of | 


her witnesses on final proof testified at the hearing that the final proof’ — rae 
was made before the receiver, in the absence of the register; that when _ 


the matter of. residence was reached a question arose as between the — 
witness and the claimant whether under the circumstances he could 


truthfully testify that her residence had been continuous. The matter | - 


was thereupon discussed in the presence and hearing of the receiver, 


the officer. taking no part in the conversation, though in the opinion of — 

' the witness the receiver was at that time fully advised of the true nat- 

ure of the residence made by Mrs. Holt. Attached to the “opinion” ae 
of the local officers appears a statement of the receiver to the effect that 

- the testimony of Mrs. Holt and her witness, so far as it charges: hin 

_ .with full notice and kndwledge of the character of Mrs. Holt’s resi- | 


dence, is untrue, though. he states that she did apply to him for in- 
_ formation as to the time when she could make proof and payment. 


3, ‘Under the pre-emption law it is. immaterial whether the settler, i in | | a . : 
| pursuit of’ title, purchases. substantial improvements already existing ae. 


upon the land or causes the same to be made after settlement and filing. 


So that the improvements belong’ to the intending pre- -emptor the law . oe 
is satisfied. Gaberel v. Guerne (2 0. L, L., 598). Hence this contest hag eee 
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Sree must fall SO far as it involves any ¥ question as. to. the: ‘improvements of ees 
the pre-emptor.. | a el 
-.. In the matter of cultivation it is nee iuiinatorial whether: the pre Poe 
oF emptor in person tills the soil or procures it to be.done by others, good). 
eee faith being as. well evidenced by one act.as by the other}. it: therefore eS 
oe a is apparent that the cultivation shown by Mrs. Holt i is satisfactory. — - se 
eee ‘But it is urged that the residence made by the pre-emptor iS SO. far 
oe short of the requirements of the law that the entry must. be canceled, i 
notwithstanding her compliance in the matters of improvement and: - 
cultivation is admitted. “Tt must be remembered that the pre- -emption oe 
ee _law is silent as to the period | of inhabitancy to. be required under its. 

provisions, and that the term of six months is only fixed in order that © 
~~ good faith in this respect on the part of the pre- emptor may thus be 

=~ assured. ‘Uninterrupted presence on the. claim even during that term =~ ohn 
- is not, however, required, absences being excused when consistent with = 
good faith on the part.of the settler. Inthiscase the amountexpended = 
oe . for. improvements, the preparation. made for a permanent home, 200° 5. 2e0 
oe residence following final proof, necessarily lead to a conclusion | favor. oe ee 
Me ~_ able to the entire good faith of the pre- emptor, and no. interest of pat as 
a Government « can now be subserved by. setting aside the entry.. Se: 

-. <The decision of your predecessor i is. therefore reversed and the con- a 
a test dismissed. : 7 ae 7 


“TIMBER TRESPASS, 


“Writ Gnanr Br AL” es 


: The United States ail not permit Gecepaes. upen aened odd-numbered sections a? a oS: 


- lying within the limits of a railroad grant. 


“Beoretary Lamar to Attorney ") General Garland, S ‘ae 22, 1885. 


ee _ Accompanying this will be found copy, of letter, dated J une 16, 1885, ae 

. fom the Commissioner of the General Land Office, together with other . 
documents, therein enumerated, relative to. trespasses alleged agaiust -— Stes 

- ‘William Grant and others, in cutting and removing timber from cer. 
a - tain-described | lands belonging to the United States, in Washington — 7s 
-.... Territory, and within the primary limits of the grant. to the Northern oe 
Pacific Railroad Company. ey co 
Brom the papers | in the case it. ‘appears that ee the summer of ae 
a ss 1878 @ sawinill was erected on the NE 4 of the NEL dof Sec. 29,T.3N.,R 0° 
Aas s 8 BE. ‘Washington Territory, by. William. Grant, of The Dalles, Oregon, -— 
foo and J ohn H. Stone and Henry S. Davis, both of Ainsworth, ‘Washing- os 
ioe + ton. Territory, under the firm- name of “ ‘Grant. & Stone.” The site of 7 . 

eis ‘the mill was Jeased for ten years, by. said Grant, Stone, and Davis, ee a 
ee from one Albert S. Estabrook, who claimed it: andlor pre-emption de. 0. 
ae ~ claratory. statement ee by him October 24, 1878, but who: has. never - ee, 
ee a made final. sae . cS. ee eee we 
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“bout September, 187 8, said sawmill owners proceeded. to cut ‘isn eo 


ber on parts of sections 8, 17, 18, 20, 21 and 29; and operations have | 


been continued to the present time, either by the members of said firm : | : 3 


or by the following named persons in their employ or interest, to wit: 
Arthur C. Phelps, Levi Estis, George Broughton, R. L. Creaves, James 
_C. Forbes, Hugh B. Bosthwick, and Walter F. Frain ~Aas Bet forth in the 
several reports herewith tranamitted. | | 
The amount of timber estimated to have been Gut: upon the sections 


named is 14 346, 812 feet, board measure; whereof 5,297,112 feet was e whe 


_ cut upon the even sections, and 9,549,700 feet upon the oda sections. In 

addition to the above, 1500 cords of wood were cut (md 187 9) from said 
See. 20, by said Grant, Stone and Davis. _ 7 
The timber, after manafacture into lumber at the mill of Grant oa 
Stone, was transported in a flume to the Columbia river, and shipped | 


to various points. The major portion of it was sold to the Northern — . | cr 
Pacific Railroad Company or the Oregon Railroad & Navigation Com- — 


pany for the construction and repair of their roads ;..a smaller portion 


Was disposed of in the general market. 


As to the lands in the even sections above carned: Upon : a portion 

| of them declaratory pre-emption statements were filed, but the pre- | 
7 emptors have never improved or occupied said tracts.except for logging — 
purposes. Upon a portion of them homestead entries have been made, — 
but the entries have been canceled; or (in one case) the entryman has — 


left his land and his. present whereabouts is unknown; or(in one case) 


_ the entryman failed to present proof of being a citizel: | 


As to the lands in the odd sections above named: On the 26th of . 


| February, 1883, my predecessor, i in requesting the special agents of this 


; Department to carefully separate the cases of trespass upon odd. sec- - 
tions within the granted limits of railroads from those committed upon _ 


- even sections, expressed the opinion that “there can be no propriety in. 
the United States’ prosecuting cases of trespass on odd sections of Jand_ 
within railroad limits, whether earned -or unearned (1 Li. D., 626). This 


be tuling was based upon the decision of the Supreme Court i i the case of 7a 


. Schulenberg ev. Harriman (21 Wall., 44). 
Judge Deady, of the U.S. District Court for ‘Orotei however: in 


the case of the United States v. Childers, (12 Federal Reporter, 586— ae 


June 27, 1882,) points out the fact that the language of the grant to 
which the Schulenberg-Harriman decision referred was widely different 


from that of the grant to the N orthern Pacific Railroad, and holds. that - 


_ in the latter case Congress— _ 
“Did not intend to part with the title to the lands until and ae SO 


fast as they were earned by the completion of the work. . . The oe 


legal title to the unearned portions of this grant—the odd- numbered sec- 
tions epposite to which the road has not been completed and cae 
is still in the United States.” —_ 

‘While this Department does not consider itself necessarily bound by. 
_ the decisions of the several U.5. Cireuit and District Courts, it may 2S. 
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one yet be. permitted to sainanls that. im. its. opinion the ore ae oa 
. above conveys a correct Se of the statute penune mpoE ae aS 


“ease at bar. 


‘My. predecessor's opinion (citea supr a) spneladés thus: - 
“There is no legal reason why any railroad company, when its oa - 


Goes of lands by Congress is a present one, can not institute proceedings fast ye 
- against a trespasser on its lands, since no valid objection could be raised = 


th on the trial of. such case on account of want of title inthecompany,  — . 
- - Jnasmuch as title to the company ¢ can be queseoned only by the ear oy eee 
States? En 
‘The trouble witht this. siiictusion® is that in many cases the railroad. oe 
- company, being the principal beneficiary by the trespass, isthereforein © 


no way interested in instituting legal proceedings against the trespasser, 

“but on the contrary deeply interested. that such proceedings shall not = 

--.. be instituted. Of this condition of affairs the case at bar isa conspicu- 
ous. example. ‘In this case 1t is noticeable farther: althou gh the lands’ — 


ae - trespassed: upon were within the granted limits. upon the map of general - 


., route, yet upon the map.of definite location they fall outside of both... oe 
* granted and indemnity limits, and will therefore finally of necessity re-. 
-.. . vert to the United States, with: their value destroyed or largely dimin- 

_ ished by the loss of the timber of which they have been denuded for the oe 


i benefit of the railroad companies. Os Gg ee 
This Department, would therefore respectfully request; in accordance - ee 


with the recommendation of the Commissioner, that you direct the = 

te DB. Attorney for the proper district to institute criminal proceedings ee es * 
re against. the said William Grant (the: principal’ owner of the sawmill. 

a = and the master-spirit among the trespassers) 5 and. civil suit against 

_. said Grant and the other parties named, jointly, (including the North. = 

ern Pacific Railroad Company and the Oregon Railroad and Navigation 
Le ‘Company;) to recover the value, after manufacture, of the whole amount. 
of timber reported cut upon both the even and the odd sections herein- = 


- before described; also civil suit against Grant, Stone and Davis to re- _ 


the therefrom by them. one 


| cover the full market value of atte 1500 cords | of wood: cut, Pa id remove ed 


"ROBERTS v. Je EPSON. 


ee | vl Proof that neighboring lands contain oil is art sufficient to defeat a an | entry 0 of land se 


-Teturned as agricaltural. 


Seoretary Lamar to Commissioner Sparks J uly 22, 1885. 


eee. have: considered the case of Westley Roberts. V. Thomas Ww. sot : .s 
ee involving the. status of Lots 4and 5, and the W. 4 of the Sw. + of. Sec. aoe 


ee 19, T.4N., BR. 20 W., 8. B. M.,-Los Angeles district, California, as pre-. = : 4 : 
sae”: sented by. the ‘appeal’ of Roberts from the decision of your office dated AS 
ues se oe 15, 1884, , holding that said tracts are oe in character. ee ae, 
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The record shows that J epson filea his pre- emption declaratory « state- a. 


| meet No. 1076 for said tracts. on November 10,. alleging settlement ; 2, fate 
_ thereon September 13, 1875. The right to said tracts was contested cs: 
“with Mrs. M. F. Wilburn, and finally decided by this Department in & ceo: 


favor of Je epson on December 21, 1881, (9 ©. L. O., 133). 


On March 28, 1882, J epson. gave due notice that: he woala make final: 2a 


-pioof before the county clerk of Ventura county, in said State, on May — 


| “2, 1882. On May 1, 1882, said Roberts filed inthe district land. officea ; 


= nobiés of his claim to said tracts by virtue of his location of the same 


as an oil claim, and ‘asked that a hearing be ordered to determine the — a & 


true character of the land. The hearin g was duly held, commencing « on - 


August 8, 1882, at which both parties appeared i in persen. and were rep- Le ig ; 


~ resented by counsel. On September 13, 1883, the register and receiver 


| rendered their joint opinion “ that the preponderance of. the testimony Se ‘ - 

is in favor of the agricultural. character of the land, and that J epson 

_., be.allowed to make payment for the same on the pror herewith. sub. 
. mitted.” : 2 


Roberts aogeaica from the decision of thé district land sie aaa | 


so your office, on August 15, 1884, affirmed. the decision of the register and _ ae 


receiver as to the character of said tracts, on the ground that.‘the con- 


. testant Roberts has failed to prove that oil ¢ or mineral of any kind exists a > = : 
onthe land.” Pat 


It is not pretended that aly oil. has been signed on ‘the tracts in 


. “question ; on the contrary, the contestant swears that no oil has been 


| ‘discovered on said tracts, and the return of the United States surveyor- Ee a : 


general does not represent the tracts as oil or minerallands. Thecon- - 


testant, however, insists that other lands in the vicinity contain oil, and, © a =: 


therefore the tracts : in controversy should be considered oil or mineral Pg 


| lands. 


Such contention. Sainioe be siaeatamed | i | 
_ Since these tracts were returned by. the United States suiryeyor- eons 
eral as agricultural, the burden of proof is upon the contestant to show’ 


their mineral character; and, as was said. by this Department inDughi 
_ Harkins, (2 Ly D., 721,) che must show, not that neighboring or ad- 
-. ° joining lands are pderal in character, or that that in dispute may here. 
. after by possibility develope minerals in such quantity as will establish = 
its ‘mineral rather than its agricultural character, but that, .as a present nee at 


| fact, it 18 mineral | in 1 cliaracter/ ee ae aise Hooper: 0. Ferguson, 21L.D., | 


ae < careful examination of the testimony shows that the conestant as : ; : —_-* 
failed to establish the character of the land as oil land, and, therefore, . oa Ce 


subject to location under the mineral laws. 
The decision of your atice i is accordin iy affirmed, 
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 GroRGE: Tr. BURNS. 


That only a portion of the sar wetae one of. the pre-omptor is japon t the land claimed “ — 


will not defeat his right to purchase. 


-- Improvements purchased of a former occupant inure 3 to the benefit of the vore-anipede ese 
ae ae While the pre-emption law requires residence, both personal. and continuous, certain = | 
~ temporary absences may be exeused ; but where the pre-emptor holds office and. 
votes in another Pounhy he will be estopped from pea inee continuous residence : 


"upon hia elaim. 


ao . case of hearing ordered upon a speci agentis report, 28 40 the hiarsaler of a. pre hs en 


| ee ee ; ee a ee 





- emption entry,. the burden of proof is upon the . Government, and the cireular of 7 - = 


fas 22, 1885, is modified accordingly. — | 
| Secretary Lamar to Commissioner Sparis Sally 26, 1885, 


eae A 1 have Conaide fod the appeal of George T, Burns from the decision: of: 
ee your office, dated December 16, 1884, refusing to set aside the order. | 
holding for cancellation his pre-emption cash entry No. 14,166, covering 
- = the W $ of the NW 4 and. the W 4 of the SW 4 4 of Sec. 18, T. 46 N,, ae 
RB. 25 W., Marquette lend district, Michigan. oe 
The record shows that Burns filed his pre- siption idegiavatory « state: | 
ment No. 649 upon said tracts on February 28, alleging settlement on Sas 
Fy os February 1, 1882, and, after due notice, made his final proof before the 7 
~~ register on. September 6, 1882, and on ‘March 12, 1883, made his. final 
... affidavit before the deputy clerk of the circuit court of Delta County i ree: 
ek - said: State, and final certificate issued same day. ‘On March 31,1884,a- 
es ‘special agent of your office reported that Burns had failed to cultivate “ee 
any of said land; that he had made vo improvements on the Jand,ex- 
-° cept one end of ‘ log building, which was put up for the oceupation of 
persons engaged in getting out logs; that. he had never. actually re- i . 
-. sided upon the land and had only been upon the same a few times since «| 





the date of his filing. ‘Upon the agent’s report, your office,on April14, . 


<= 1884, held said entry. for cancellation and allowed Burns. sixty days 3 
within which to apply tor a hearing. Application was” made and hear- 


| - ing was duly had before the register and receiver on September: 13,1884, : ‘ 
Upon the testimony submitted the register and receiver. rendered ss 


ae - their joint opinion that “ the residence and cultivation of the tractin 
question by the said Burns were not of such an extent and character as 
ee ees constituted ¢ a full compliance with the pre-emption law.” On December he eee 
+. 16, 1884, your office examined the record and testimony in the case,and 
: a ? held. that the evidence showed that Burns did not act in. good faith a 
te ee making said entry; that he has not complied with the law as regards 
_. - residence and cultivation, and that bis entry should be canceled. The = 
0. testimony shows that Burns was a duly qualified pre-emptor, that he paid ae 
for said land at the rate of $2.50 per acre on account of the same being © 


. _ within the limits of a railroad grant; that he is a single man, 2 and was, . : : 
at the time of his alleged settlement and entry, general manager for the = 





. . © . . 7 


“ 


x. adiapie Lumber Company in carrying on an extensive e lumber : 


- business at several points. _ 3 7 


It appears from Burns’ testimony. that he served as a mies in | the = 
7 ‘lave war forty days less than three years, and that he: made pre-emp- 
tion, instead of homestead, entry, because he could not live on the land 
continuously for the time required: by law to perfect his homestead claim. . 
He swears that he settled. upon said land in good faith, and intended +, 
to cultivate it after clearing off the timber and make it (ae home. He — 
admits that he put up the dwelling-house and other buildings with the = 
men in the employ of said company for the double purpose of making —_— 


a home for himself and furnishing a sleeping place for the men in the 


employ of said company while working on the. adjacent lands of the — 
— company. The fact that only one portion of the building was upon the | 
tract, or the additional fact that he purchased the improvements from | 

- the company, can make no difference. Lindsey v. Howes (2 Black, 554). 
Silver v. Ladd (7 Wall., 219); Lansdale 0. - Daniel (10 Otto, Be Pruitt | 


__». Chadbourne (3 L. D., 100). 


Burns further swears that he did not file fees said land simply to. ee | 
‘it of its timber; that he was a poor man, with no income except his 


. salary; that he was not away from the land in the months of December, 
1881, January, February, March, and ‘April, 1882, at any one time to 


& exceed two weeks; that he was absent in May, “ driving logs,” but was 
back upon the land in J une and July. He also testifies that neither the 
ON, Ludington Company nor any “other party ever had’ any interest, | 
"present or prospective, in said land. He admits that he was elected ° 
supervisor for the township of Escanaba, Delta County, in April, 1881, 
— and was re-elected in 1882, and that no one questioned. his right to hold : af 
Be as? & the office on account of. having established his residence on said tracts 

in Marquette County. He swears that the improvements were worth 
from two hundred and fifty to three hundred dollars, and that he cut: , 


no timber on the land except for clearing and building purposes until 


. more than five. months after he had paid for the land, which was in Sep- 
tember, 1882. Burns is corroborated on material points by two wit- 
‘nesses. Only two witnesses were introduced on the part of theGov- | 
| ernment, and there is no material contradiction in the PesunOnys except eee fl 


as'to the value of the timber cut upon the tract. 


- Tt appears from an inspection. of the final proof that it should not ao 
have been received by the district land officers. In answer to the fourth — 
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; question, ‘ How much. of the land have you broken and cultivated since - 2 


~ gettlement, and what kind of crops have you raised? 2” Burns responded, __ 
- “None.” Again, the pre-emption affidavit was not made until March 

12, 1883, before an officer of a different county from that in which the a 
land is. siiaatod: and no sufficient explanation is given. therefor. There .— 


van be no question that the pre- -emption laws require a-residence, both — 2 : 


continuous and personal, upon the land: by the person who seeks to 
a= enter it. _ When, sachet a sufficient excuse is elven for temporary ; 
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ee “ . abecnees: whieh: fon ee appear in i thie present case, the. eagae will Se: 
be considered constructively residing upon the land.. ~Bohall v. Dilla 

(114-0. S., 47); Sandell ». Davenport (2 L. D.. , 157); Conlin Vs Yarwood — . 

@ C. L. L., 593); James H. Marshall (3 L. D., , 411). 7 _s 
> But it is iigea that Burns was. supervisor of a any in  Anottien ba ee 

a county and performed the duties of the office in 1881 and 1882, and that 
. + he voted in. said township in the spring and fall of 1882. By the law of i oa 
eee Michigan (Howell. An. Stat:, 781 and'782) no one could hold said ‘office 

- wniess he was:.an imhabitant of the township, and, when Burns accepted ra 

the office and voted in said township he asserted that his residence was 
in the township of which he was an officer. He could not be a bona fide 
“- inhabitant of two places at one and the same time, and is, therefore,,. 
ee | estopped from asserting that bis. residerice 1 was continuous opens the a One 
ae a land covered by his entry. , oes 


Burns. cannot plead ignorance of the law as to fate qnalifientions’ of af ne 


4 supervisors. He is presumed to know the law, and: the fact that he 


was superintendent, of a large and flourishing lumber | company would 


| | | indicate that he was a man of more than ordinary intelligence: After — : 


a eareful consideration of the testimony and the record in the case, 1 Cone 


: am unable to find that Burns made said entry in good faith. 


In the case at. bar the entry was held for cancellation: inden the pro-. ; i 


visions of your office circular of April 10, 1884, allowing the entryman _ ee 


Sixty. days to make a written application for a hearing. ‘Subsequently _ eee 
_... the practice was changed in accordance with circular instructions from 
"your office, dated May 8, and approved by this Department on May 9, 

| 1884, relative to hearings ordered upon. special agents’ reports, in which | 


itis stated, “These hearings are ordered as a part of the proceedings 


; : upon anu inquiry instituted by the Government into the validity of al- - 7 . 
| --leged fraudulent or illegal entries. The purpose is ‘to give entrymen oe ie 
full opportunity to be heard in defense of their claims.” Z 


On April 22d last this Department approved another aa letter, Z oe - 


- quoting the above, and directed that “ claimants. at such hearings will = 
— be required to submit. their testimony first, subject to cross- examination =~ 
poo ae and rebuttal.” — Such a requirement, where the entry has been. regu... | 
—.  Jarly perfected. and the final certificate issued, is not in harmony With: 9.7. 
the established rules of judicial ‘procedure, and does not appear té be - 
necessary to insure a just enforcement of the laws. Blackstone (vol. 3,° 
~~ page 303) says that the “proof is always. first. upon that side which 


‘affirms the matter in question,” ” and it has always been held, as a gen- 7 ee 


eral rule; that traud is never presumed, unless such cca taneee are oe 
ears shown as will legally justify such an inference. - That frauds. are fre- 
eee - quently practiced under the land laws cannot be doubted; and that 


individuals and corporations who practice these frauds are exceedingly. Le 


| e - ingenious in resorting to various subtertuges to avoid detection is 
~~ equally notorious. But, as was said. by Justice McLean, i in9Pet.U.S, | 
he OS - Such acts cannot alter the established rules of f evidence, 1 which eS - 
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nave ‘been adopted a as well with reference to the protection of the inno- Pa 


cent as the punishment of the guilty.” (Wharton’s Ev., chap. 7,and 
- sees. 1248 and 1249; Greenleaf’s Hiv., sec. 78; The United States v. The a 
Southern Colorado Coal Company, 2: Te D., 79, ) | 
‘Jn the case of Franklin L. Bush et al. 2 L. D., 788) this Department a 
~~ held, quoting the Le Cocy cases, (Ibid., 784) that where a special agent | 
reports non. compliance With the mining law in the matter of expendi- ; 


tures, notics should be given the mining claimants that a hearing will = | 


| . be had, and the special agent should be directed to produce witnesses _ | 
to sustain his report. The reports are not evidence, but simply the - 
basis upon which the hearings are ordered. “Where the special agent 


- has reported an entry, upon which final certificate has regularly issued, —_ | 


illegal or fraudulent, and a hearing has been ordered under the eirehlar 7 


-of May 8, 1884, he should offer the proof in.support of his ipa aioe - : ~ 


after which ‘ie eniryman should present his defense. » 2S 
_ The cireular approved April 22, 1885, above referred to, should be SO 

amended as to conform to the views oe expressed. . _ 

The decision of your office is accordingly affirmed. | 


TIMBER TRESPA 88. 


“Mowrana IMPROVEMENT Company. 


.: The United States may protect its unsurveyed lands from trespass. : 
The only right a land-grant railroad has to timber through a region of unsurveyed 
country is the right to procure timber for construction Puree from adjacent | 
~ lands. 


Whether under the second section of the act of July 2, 1864, ‘the railroad company eee 


is authorized to use timber from the public lands. in the erection of aepote sta. 
_tion- houses, ete. Query. | | 


Seeretary Lamar to Commissioner Sparks, Ry 25, 1885. 


‘The Department is 1D receipt of your predecessor’s, letters dated re 

ae spectively March 19 and June 28, 1884, the former forwarding report = 
i“ dated March 3, 1884. from Special Agent William F. Prosser; thelat- | 
- ter transmitting communication, dated June 18, 1884, from one S.H. 


- Williams, of Noxon, Montana Territory, all relating to the operations 
of the Montana Tay ovement Company. nd . | 
“The Montana Improvement Company, Limited, is an organization | 


incorporated under the laws of Montana Territory, having acapital > 


stock of two millions dollars ($2,000,000). Of this amount, $1,000,100 — 


- - (one share more than one- half, thus constituting a controlling interest) | 


is held by the N orthern Pacific Railroad Company. Of the remainder, — 
~~ the greater part i is held by the firm of Hiddy, Hammond & Co., of Mis- — 
soula, Montana, who are the chief managers of. the Montana: improve: 


ment Company. One of the partners of the firm, Mr. BE. Lh. Bonner, aa ; i. . - 


president of said company. 
1819 1. D——5. 
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eye ahi Pacific Railroad Company to sapply the latter with all the timber, Mc 
< -Jumber, cord-wood, and other material made of timber, between Miles 
i. City, Montana, and Wallula Junction, Washington Territory (between 
_ which points said. railroad is now. completed), a distance of nine hun- . | 
dred and twenty- five miles. It has secured, by arrangement. with the 
railroad company, the control of all the timber on railroad’ lands between ae 


‘The Montana Improvement Company has a seontease with the North: 


the two points named. - It claims control also of all the timber on govern- 


od rae tana Improvement Company—-Eddy, Hammond & Co., Missoula, M.T. 


: | ment lands within railroad Bate for the same distance. aoe ates : : 2 
in his report, says: - 


© Whilst in Missoula T was told ‘by Mr. A.B. Haminond; of the firm of 7 
‘Eddy, Hammond & Co., who is one of the principal managers of the 

. Montana Improvement Company, that Mr. E. L. Bonner, the President 
_ of the company, together with Mr. Maginnis, the delegate in Congress — 
- from Montana Territory, and Mr. C. B. Sanborn, the land agent of the 
. Northern Pacific Railroad, had called in person upon the Honorable » 
* Secretary of the Interior, in Washington, D. C., and that they had re- 


ceived permission and authority from him to cut all the timber they — 
might require from government land—at least where the land was not 


surveyed. y 


A letter (copy. enclosed) from Honorable B. . Brewster, Avarney 
General, to this Department, under date of February 2, 1884, contains 
substantially the same statement, with additional ea rtioulaia 


_ “T desire to call your attention to the matter of Eddy, Hammond &Co., 


a firm carrying on business in the town of Missoula, and who are large — 


contractors-and lumber dealers. During the construction of the North- 


ern Pacific Railroad they were under contract to supply ties. ‘It appears 
. that they obtained permission from the Department of the Interior to 


erect sawmills on the reservation” (Flathead Indian) “ and to use the 
timber—the stipulation being that so soon as the. road was completed 
to Portland, Oregon, they. should leave. The road has long been com- 
pleted, but the firm insists on keeping their mills on the reservation. 
They are running night and day, or were during the summer and fall, 
and are getting out ties enough to last for some years, besides sawing 
lumber, using the same in their own business. They are ae out 
sp the available timber.” 


The wrong perpetrated upon settlers, and persons who may narcaitee 


desire to settle upon the even sections reserved by the government, is 


clearly shown by the plone’ extract from the letter, of 8. H. Williams 


. (copy herewith) : 


“There are a few men. here that ere) fiamectves as the Mon- 


‘They have from two to three thousand men here, steadily chop- 


ping the government timber, aud sawing it-up into lumber and shingles _ 
for their own benefit, and pocketing the proceeds themselves; andif 
anybody else wants any to fence with, or use on their place, or for fire. 
wood, they make a terrible fuss about it, and threaten to put themin ==> 
ae states-prison. i. as If I can read right [don’t think thelawallows 
.. them to destroy: public timber as these men are a Saas mes, charge a 
ams oY ee es for. their lumber, too. Be se 3 | 
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. The jajaseee to other mill- owners ‘and lumber. dealers i 1S strongly por’ 


7 a ayed in the special agent’s statement that the Northern Pacific Rail. | 
- road charges the Montana Improvement Company, for transporting lum- 
ber from Spokane Falls to Endicott, $23 per carload, while all other - 


parties are charged $47 per carload; and that the Improvement Com- 


pany threatens to bring about the prosecution of all sawmill owners — 


who cut timber from either government or railroad land, excepting 


such as will carry on their business in subordination to and as employes 


of the Improvement Company—while to these the said company guaran- 


tees the same indemnity from prosecution by the government whichthe 
company asserts has been pledged to itself. In this way all other lum- 


ber manufacturers and dealers throughout this vast extent of territory 


have been compelled to become tributary to the Improvement Company 


or to suspend operations. and go into bankruptcy. | 
There is not upon the records of this Department any authorization on 
_ document of any sort granting to the Montana Improvement Company 


any: such permission as it claims to have received. Indeed, the officers _ 
of the company do noi claim to have received anything more than a ver- 
bal permission from the Secretary of the Interior. It does not appear 
from what Secretary of the Interior such verbal permission was re — 


-ceived, nor does it appear with any exactness what the terms of such 


permission were—if indeed any pérmission of any kind was given. What- - 


ever they may have been, it is clear, from the Honorable Attorney Gen- 


-eral’s. letter of February 2, 1884, that said company has far exceeded. | 


them. In any event, the Secretary of the Interior is simply an executive 


officer, whose duty it is to see that the laws are executed. He is not es 


himself at liberty. to violate the law, nor can he authorize any one else | 
to violate the law. If, even in accordance with permission received | 
from him, the men constituting: the Montana Improvement Company | 


| have violated the law, they are none the less amenable to the law for 


such violation; for such permission could not render lawful anyEniny 


that the statute expressly forbids. 


The agent “says that the | great difficulty in connection with this 7 


matter— 
‘Lies in the fact that most of the land where itis 18 iene cut is unsur- 


veyed. It is difficult, indeed impossible, to determine properly the’ 
rights of settlers, of the railroad company, or of the government, | 
where no survey has been made of the lands upon which the timber has oy 


been cut.” ig 


It is plain that the right to BigtseE oo espa the unsurveyed 


lands of the United States must reside somewhere. It can not reside in 
the railroad company, for its right even to the alternate sections can not 


attach until survey shall show which sections are odd and which are 


even; consequently not until after such survey can it exercise any au- 


_ thority over any portion of the land. Until survey, all those lands are 
under the control of the United States, and the United States may pro- 
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: tect ‘ther from trespass, either by. an individual tieapassér a or x byt thé ere 


-- yailroad company. The only right a land-grant railroad has to timber, — 


: _ etc., through a region of unsurveyed country is such as. pertains: toall 
iat catroads under the general right-of-way, including the right to procure ae 
_ timber for construction purposes from ‘adjacent ” lands. See 
oN Possibly there have been cases in which timber eut from unsurveyed | 


| | es lands within granted limits has been cut by or for a railroad,.in which. — 
the government waived its full legal rights i in the premises, anid: exacted oD 


-_-pemuneration or penalty for but one-half the timber taken—estimating — 


the amount cut upon the granted and the ungranted sections to have 


- been equal. But such waiver could not invalidate its right over all - 
lands. yet unsurveyed. In the language of section 47 of the circular eee) 
8 instructions of your office to timber agents, approved by my predecessor as | 
. June 1, 1883,.“‘ The purpose of the government is to prevent the un- tv 
lawful baling of timber from all government lands until the attle. to ‘euch a4 


a lands has actually passed from the United States. am 


Of course no such question as that above discussed can. arise with | 


‘i. : reference to the large amount of timber. which (it is alleged) has been a 


. eut by the Montana: Improvement. Company for other ‘purposes eee 


9. the construction of the Northern Pacific Railroad. es 
. You request from the Depar tment instructions relative to the matters ae 
" 7 contained i in Agent Prosser’s report—which says, among other things: a 


o lt is also desirable that specific instructions be furnished as to. . 
--. whether or not lumber used in the building of depots, station-houses, — 


os shops, woodsheds, etc., by the Railroad Company is properly: included © 


_ in the timber which it is allowable to pene for ‘ construction a aaa ioe # 
“from the public lands.” | fo 


I can not discover, frou an. examination of the records of the apart: 


ment, that this. question has ever been decided. The language of the — 


en - portion of the granting act bearing upon. this be is as ae aaoas of 7 oe ae 
are oe July 2, 1364-18 Stat. » 365) : ae or a3 te. I 
| «The right, power and authority is ne given. to ia i colsoraion are a 


to take from the public lands adjacent to the line of said road ee - 


of earth stone, timber, etc., for the construction thereof.” 


That i is, wanifestly, for the construction of the “road.” It has un- = : se 
— questionably been the custom of the various railroads, however, to make a 


ase of the publie timber, if needed, for the construction of. depots, etc., 


- the same as for ties or bridges; and it is perhaps at least questionable = 
~ whether a restrictive ae aac of the statute could Pepe, be i in- 


| sisted upon. 


The principal difficulty | in ‘connection with this matter is found i in aes i 


fact that in reality no case Is presented i in a shape to justify action, either : ee 


oe in the form of a suit, criminal or civil, or of .2 demand upon either the — 


‘a Montana Improvement Company or the Northern Pacific Railroad Com- 


pany. The statement is made in general terms that extensive depreda- Be he 
tions HONS been com mitted ; but no dounite charge is presented. qt vom ree we 
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certainly Siva little to. dines a vague ¢ demand upon the companies named | 
for—no specific sum, on account of the cutting of an indefinite amount 
of timber, cut in Montana Territor y, or. Washington Territory, or some. | 
where else, at some time unstated, by individuals unknown. 7 
_. With a view to putting an end, as speedily as possible, to the exten- 
sive depredations alleged by the special agent and others to have been — 


committed and to be still in progress by the companies named, you are — : 


‘directed to take prompt and vigorous measures to ascertain the amount : 


of timber already cut by them, or by other parties for them, on govern- 


_ iInent land—on even. sections where surveyed, and npon beth even and 
— odd sections where unsurveyed—with a careful report, as set forth in 
the blank forms of special agents’ reports sent out by your office, of all 
_ particulars as to amounts, dates, witnesses, etc.: and on receipt of such 
reports you will transmit the same to the Se ad a with your recom- 
mendation in each. case. 
I shall at. once transmit a copy of this letter, eielosing Agent. Pros- 
| ser’s report, to the Honorable Attorney General, accompanied by are- 


quest that he take prompt measures to put a stop to further operations — - 


of the Montana Improvement Company and of the Northern Pacific 


Railroad Company upon even sections of surveyed lands, and upon all” 


unsurveyed lands—leaving the matter of the punishment of or reim- 
bursement for past depredations HOE future consideration and action. 


TIMBER CULTURE ENTRY. 
_ BERNARD MoOazg. 


a Entries i in the proportion of one hundred and sixty acres for every six hundred and 


forty acres may be allowed in sections containing an excess over the technical 


_ acreage of a section where the sub-divisional SuEyey of said section will permit. 
Secretar y Lamar to Commissioner Sparks, Tuly 25, 1885. 


I have considered the appeal of Bernard McCabe Aon your office 
decision of November 7, 1884, holding for cancellation his timber cult- 


- ure entry No. 3563 of Lote 1 and 14 of See. 30, T. 20 S., R. 8 B., Sa. . 


_ lina district, Kansas. oe 
It appears that on October 4, 1879, one P. B. MeCabe nade! timber | 
culture entry No. 2690 of Lot 27 of Sec. 30, ete. containing forty acres. | 
June 18, 1883, one Russell C. Harris caus timber culture entry No. . 
- 3483 of lots 23, ‘24, 25 and 26 of Sec. 30, ete. aggregating one hundred 
and sixty acres. — | 
November 14, 1883, tiie: appellant, B. McCabe, tmaade. the aforesaid 
timber culture eae in ‘question of eighty acres, which, together with 
the foregoing entries aggregate two hundred and eighty. acres of land 
thus entered in said section 30. | 
These entries having been allowed by the register and receiver, your _ 


| office advised. them by said letter of November 7, 1884, that « Not more * - 
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~ for cancellation to the extent of forty ACTES ; that Harris might either 


oi than one hundred and sixty : acres or Apomnmauns hereto. Cal. be hae 
entered in any one section under the timber culture law, no matter 
- what the area of the section may be;” that therefore and also by reason | 
—. of P.B. McCabe's prior entry of forty acres Harris’ entry. would be held 


: elect which portion he would retain, or he might relinquish | his en try . - 


— and make another; and that Bernard McUabe’s entry was held for can- 


cellation on Sonount of the aforesaid prior entries. 


- Wherefore B. McCabe appealed from such action, alleging that he 
wee : had been informed that said section 30 contains 1,421.68.acres: and that _ 
-.. the seven lots entered as aforesaid do not ; aggregate one agtererie of the. m 


| section. 


~The records of § your office stow: that said section does cites 1 421. 68 Po 
--aeres, which is ‘subdivided into lots containing forty acres each, barring 
she westernmost tier of lots, which contain somewhat less: These seven | 


lots contain forty acres each, and hence these entries do. not aggregate | oe 


7S one- -quarter of said section, which is 355.42 acres. x 
The action of your office was based upon the theory that the timber ee 


E culture act restricts entries thereunder to the technical quarter- section 


Tt will be observed, however, that the discussion or eensiderstion of 


~ such question is obviated in this case ; inasmuch, aS scrutiny of the town- 


| _ ship plat discovers that the lots in question are so situate that not more. 


. _ than a quarter of an y Six hundred and. forty acres of said section has" | 
~ been SO entered. ee ak 
I am therefore of opinion, that both eer ati. ana Harvis) 


‘should be allowed to stand intact upon the record, so far as the objec 
* ion in question. is concerned. | | 
The decision of your office i is accordingly reversed. 


ao PRE- pMPTION—ACT OF JUNE 3, 1878, 


| CHAMBERLIN ®. “Drucker. 


Ih the. case of conflict between a pre- emptor and a purchaser under the act of J une one 
3, 1878, where it appeared that the pre-emptor filed prior to settlement, and had 


not settled at the time. application to purchase under said act. was made, it -was 


held that the filing was no bar to the sale under said act and should be canceled. - pan 
a single woman who marries after. filing declaratory. statement - and prior to final | 


_ proof waives the right of pre-emption. 


‘Secretary Lamar to Commissioner Sparke, July 98, 1885. 


I have considered the case of J. D. H. Chamberlin ». Cina A: Drucker, 


- or one hundred and sixty acres, more or less, in any one eo ino -. 
” matter what the area of the section may be.” —__ te 


.- 


| involving the SE 4 of NE 4, and Lot 1 of Sec. 5, and Lots 3 and 4 of or 


See. 4, T. 1 N., R. 25. H. M., Humboldt, California, on — by te 


Chamberlin from your office decision of May i, 1884. 
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‘The record shows that Miss Diveker. made pre-emption filing for the . 4 ee 


tract May 18, 1882 , alleging settlement on the Ist of the same month. 

On the 15th of November, 1882, Chamberlin filed application under - 
' the provisions of the act of June 3, 1878, (20 Stat., 89,) to purchase said 
tract as timber land. On the 27th of January, 1883, a summons issued 
from the local office to be served upon Drucker, calling upon her to 
appear before the register and receiver on the 5th of March, 1883, and 
show cause, if any there be, why Chamberlin should not be allowed to. 
enter the land in question. A copy of said summons was. saeanbbeches to 
Miss Drucker January 30, 1883. 

On the day named therein both parties appeared in person and by 
counsel, and the hearing proceeded on the question of the pre-emption 
 applicant’s good faith and compliance with the law in the matter of 
settlement, inhabitancy and improvement. Upon the evidence ad- 
duced, the register and receiver rendered. their joint opinion “that Miss. 
_ Drucker had not made a legal settlement on the land she claims, prior 
- to filing her declaratory statement, or prior to the application and sworn 

statement of J. D. H. Chamberlin bade act June 3, 1878, and that the . 
land should be awarded to said Chamberlin.” 
_ -Your office reversed the judgment of the local office, rejected Claw 
berlin’s application to purchase, and allowed the declaratory statement 


_ of Miss Drucker to stand, subject to her ability to make prog! and pay- -—r re 


; ment in conformity with the law and regulations. : 
After a careful examination ‘of the evidence, I. am unable to conclude 


- that Miss Drucker made such settlement and improvement asthe pre- 


- emption law requires. Henry J. Bridges testifies that he on or about 
May 1, 1882, at. the request of Miss Drucker, visited and viewed the 


land, taking with him one N. D. Young, who iow and could show him 
the location of the tract. They did nothing upon the land.. Afewdays = 


after he had conversation with Young about making improvements on 
the land, and paid him $20, for the purpose of having improvements 
made. Th doing this he acted for-Drucker. He was next on the land 
May 14 and 15, 1882, Miss Drucker and others being with him. Noim- _ 
provements had yet been made by Young, nor did they on the days 
named perform any act of settlement. An old cabin stood on the land. 
They visited this, and were in it, but did nothing to indicate that.appli- 
cant claimed it. She was next on the landin June. This was after her 
filing, and no act of settlement had yet been performed. 

She was next: there in October following, and notagain until about the | 
15th of January, 1883, when she moved into a small house which one Sam- 
uel Strong, who lived on land adjoining, had built for her shortly before. 
_ The construction of this house, which was commenced in December, 


_. 1882, a month or more after Chamberlin’s application to purchase, and | 


seven months after her filing, was, so far as the evidence shows, the first 
act of sett lement bby ‘Miss Drucker on the tract. Prior to that time, she 
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a oo had 1 never slept. nor: eaten upon. the land, nor had ane perturmed 3 any 
a ‘act thereon which could: pi ‘operly be conetnied: as an act of settlement, 
_ oras notice to the public of her intention to claim the land. : 


On the facts as presented by the testimony in the case, I must con- > 


: a ‘iis that the showing | as. made by Miss Drucker herself is such as a 
-. to make it clear beyond a reasonable doubt. that she failed to meet 


~ the requirements of the pre-emption law as to settlement prior to filing, — 


and further that she had performed no act of settlement prior toCham- | 


—. derlin’s application to purchase, and therefore at t that date had no valid 
red pre- -emption claim. 


‘Her filing must one be eal It may fae o added 


o es 4 that. on the 7th of January, 1884, ‘Chamberlin made affidavit before 
the register of the land. office, C. F. Roberts, (one of the officers before 


whom the hearing was had,) in which he averred that since the date of : 


cn. dhe contest, to wit, on the 20th day of November, 1883, Cina Drucker 


oF married one rank Beckwith, and that she and her. husband are resid- : - 


ing at the city of Eureka, California. 


_ If this be true, the pre-emption claimant has waived and forfeited hee a 
right to make entry of the land in anestinns even. had her nent been eR 


sustained in this contest. 


ee ‘Section 2259 of the Revised Statutes restricts the raphe to nines pre- i 
oa ‘eimption to such persons as are respectively the head of a family, a 


ee widow or a single person. Miss Drucker, if married, does not fall oS 


within any of the classes mentioned, and is not a qualified pre-emptor. : 


ee _ See cases of Rosanna Kennedy, (10 ©. L. 0. ya. and Sarah A. Ed- Poe 


wards, (3 L. D., 384.) a 
| Counsel for Miss Drucker acknowledged service of a copy of the aff. ane 


> davit referred to on the day on which it was made (January 7, 1884,) . cre” 


gee and have filed nothing in reply, though a year and a half has elapsed. ME 
‘It may further be remarked that the testimony. taken at the hearing) 2 
_ went wholly to the question of Miss Drucker’s good. faith and compli- 


= ance with the law, and contains nothing to show whether. the land in 


aera Alispute i is of a character making it properly subject to entry under the : ae 
get of Jane 3, 1878. I shall therefore not pass upon the question of ~ 


os c Ohamberlin’s. right to purchase, further than to direct the cancellation = . : 
_ ’ of Miss Drucker’s filing, thus clearing the record so that. his application Sg 


may be. reinstated and he be allowed to purchase, provided it is shown | 
that the land is of the character. contemplated: by sad act of J une © 3, 2 


ook | 1878. The decision of your Dredeceeso) is reversed, 
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| ‘PRA CTI Ch—N O TI CE; PRE-EM PTL ON—SETTLEM. EN: .. 
ELurort v. N OEL. | 
- Motion to dismiss an appeal, hecauue not filed in time, will not be entertained where | | ; 


_. if appears that the appellant did not have written notice of the adverse decision. 
Aslightly marked pre-emption settlement made upon densely timbered land, as a basis 


for a claim covering part of two quarter sections, is not notice as to the extent. > 


of the claim outside of the quarter section upon which the settlement. is located. 


Seoretary Lamar to Commissioner ‘Sparks Fult y 28, 1885. 


a 


The case of William H. Elliott +. Mae Noe] has been considered on 7 
appeal by Noel from the decision of your office dated June 6, 1884, — 


wherein his pre- emption filing was: held for cancellation, so far as it re- 
-Jates to the S 4 ofthe NE 4 of Sec. 25, T. 59, B. 18, Dulath, Minnesota. 
Elliott filed-a motion req neste this Department to diamine the ap- 


peal on the ground that it was not filed ae the time preecUner by | = 


the Rules of Practice. | 
- The record shows that the local-officers waaay: informed Noel’s at- 
: torney of the action of your office of June 6, 1884. Noel’s appeal was: 
filed August 16, 1884, being the eri first day after notice. (Bee esi 
86.of Practice.) — 
Rule 17 of Practice, ponerse auosides that notice of decisions shall 


-be in writing, and as the local officers erred in not ne with the - 


rule, the motion to dismiss will not. be entertained. _ 
Elliott filed declar atory statement No. 3046 May 3 , 1883, covering the = 
Sdof NE + and N 4 of SE 4 of Sec. (26, alleging s settlement April 2 27, 
1883. | 
Noel filed ‘iecievalens patent 3070 June 3, 1883, for the NE 1 of 
said section, alleging settlement May 3, 1883, antl advertised to make | 
. final proof November 28, 1883, in support ‘of his claim. 


November 27, 1883, Elliott filed an affidavit setting forth the conflict = 


of claims between Noel and himself relative.to tke 8 4 of the NE. 4, 
and alleging his prior settlement and claim to the tract. — 
- On January 3, 1884, a hearing was held to determine the reapentive 


7 ai ghts.of the parties, Noel popeeeny final proof until the ens HOD at ; = 
_. issue should be settled. 7 


Phe evidence is, that the lands are situated i in a (eoatiey which is well | 
covered with timber, access to which is had by means ot a trail that 
Jeads up to and by the tracts in question. 

Suiliott it appears first visited the tract claimed re hie on ‘Acer 27, 


1883, and cleared the timber, consisting of about four trees, and raat a 


‘ fron & Space three or four rods square; he then went to Duluth, distant — 


‘about seventy-five miles, which he reached May 3, 1883, and filed hig 


7 declaratory statement for the land. ‘He then returned’ May 20, 1883, _ 
: and pee” the Tearing and erected a house. about June 4, 1885, oe Z 
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a a _ the NE 4 of SE 4 of Bec. 25. ‘The original clearing \ was s situated i in the - = : 


timber a few toda from the trail. ro 
Noel inspected. the NE 4 and sazrounditiga, and finding no o evidences P= he 
fo, that it was claimed by any one, made his settlement May 3, 1883, by 

- clearing a space on the S4of the NE 4, and May 10, 1883, erected ae aoe 
house thereon. The evidence is, that Noel was at this ene ignorant — ee 

of the claim of Elliott to this or any other tract in the vicinity. Both — : a 
parties have improved. and continue to hold Poisons oe the ma a ade 

- “upon which are situated their respective houses. _ — ee 

-_ The question presented for my consideration is an anual one, par- gs 82 
- ticularly as both parties. appear to have acted in good faith towards ce 


each other in their settlement of the tracts claimed. 





Prior to May 3, 1883, when Elliott made his filing of record in nthe ge 


s local land office, on which date Noel made seftlement, Noel had no 


means of ascertaining what tracts Elliott contemplated including in 


his claim. In fact, Noel was entirely ignorant. that Elliott intended 
settling in that locality, so far as the record in the case shows. In his 
inspection of the NE 4, Noel perceived no indications of settlement, 
and on May 3, 1883, commenced his settlement, immediately aollowed 
by substantial improvements thereon. _ : 
_ Blliott, on making his settlement on the N 4 of the SE 4 + harriedly | 

absented himself from the tract for the purpose of rasording his claim 
in the local land office, but without having taken any pains to place any: 
mark or monument on the tract described in his declaratory statement 
filing to indicate that he intended to claim the S 4 of the NE 4, which 
in his absence would have placed an intending settler on his inquiry. 
So far as the public was concerned up to May 3, 1883, the intention of 


Elliott as to what forties his claim was intended to cover was locked - 


m his own breast. His clearing on the NE 4 of the SE 4-might have - 
been used by him as the basis of a selection to suit his convenience 
after his inspection of the local office records May 3, 1883; so that an - 
intending settler in his absence could not determine which of the forties 

_ surrounding the NE 4 of the SE 4 Elliott really intended to cover. 
Again even if Noel had perceived the clearing made by Elliott April 
27, he would under the circumstances have been justified i in concluding 
that it was intended as a settlement of the SH 4, for. the reason that . 
the records of the rer office show that, prior to May 3, 1886, such te 
‘quarter section was vacant. — | . 
The evidence i is, that subsequently to eeing’ the eubinal: cleating = 
- Blliott, in returning to his claim, was enabled to discover its where- — 


as - : “abouts. only after a close search. This being the fact, how can Noel | | 
_ who was in ignorance of the claim of Elliott, be held during the absence _ 


>. of the latter to have been better able to discover such an | indication of 

settlement? | oe 
a _ The case cae strongly creations 3 ee an exception to the e general a Bid 
nae poetrine that any act of settlement 1 is s sufficient to Das a : sabsequent set. 


_ 
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' tler npon his notice, and to sompel: him to inquire as to the real bound-: 
aries of the first settler’s claim, before risking a settlement that may 


possibly conflict therewith. Elliott had marked only the SE $ and left s, 
the neighborhood. Noel went upon the NE i, and on that cabdivision: | 


really established the first . settlement, simnl-aneously as to date with 
the declaratory filing of Elliott.. Till: that moment no certain priority 
could be claimed and on that date the settlement claim attached to the 
‘land by personal seizin, while the filing. was merely.a declaration that 
it was the intent to include it in the settlement upon the other anes | 
section. 
- Under the circumstances the claim of Noel for the g 4 ne the NE}. 

will be held as prior to that of Elliott. . : 
_ The declaratory statement of Elliott, SO far as it relates to the Sg of 
the NE 4, will be permitted to stand, cubjad to the final BrCOEs of Noel. 
Your predecessor's oon is poveimed: _ 


ro 


| “REVIEW. — 7 
Sr. Paun & SIoux Ciry R. R. Co. v. THE UNITED Srarus. 


On motion fe review of departmental decision rendered April 21, | 


7 1885 (3 L. D., 504), the Secretary of the Interior refused to reconsider 


said decision, apd dismissed the motion July 28, 1885. 
MINERAL APPLICATIONS—SCHOOL LANDS. — 
_ ORDER OF SUSPENSION. | 
Acting Seoretary Jenks to Commissioner Sparks, July 30, 1885, 


In reply to your inquiry of the 10th ultimo respecting the scope of | 
Departmental order of 241h March last, directing you “to suspend all © 


-. action relative to mineral applica for school lands in the Terri- — 


tories until further instructions,” I have to advise you that the same 
was not intended to refer to claims initiated upon unsurveyed lands 


which may possibly by. subsequent survey be found to he in a school — 7 
section, but was directed to a possible question as to whether or not | 


mineral lands as such are exempt from the reservation of 16th and oe | 
: sections for the’ support of schools. 
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STATE SELECTION—DOUBLE MINIM UM LANDS. 


“Instrvorroxs. 


eee e Commissioner Sparits to register and receiver Los Angeles, California, as 


ue 9,. 1885. 


On ihe 18th ult., a letter was addressed 3 you signed ‘ie ihe ee 


7 - Gonmaniesioner of this office-in the matter of State indemnity school se- 





eos. | lection R. & BR. No. 827, embracing one hundred and sixty acres double * _ 
~~ minimum land, selected in lieu of three hundred and twenty acres single 


- minimum deficiency, which selection was found defective because a part — 


of the deficiency had previously been satisfied by a selection of eighty | 


: - -aeres of single minimum land, leaving a balauce of two hundred. and © ae 


forty acres single minimum, a you were instructed that the State oH 
would be allowed to elect whether it will accept one hundred and twenty 
_- aeres of the land selected, or make a new selection of other land. This. 
cd action was. inadvertently taken, the questions at issue not having re- _ 
> eeived authoritative consideration. These questions are Ist, whether . 


a double minimum land can be selected as indemnity for single minimum a 


“ ‘losses? 2nd, whether defective selections ean be allowed to be made of — 


record at the local. ‘office, the land held out of. market subject to con- 


a trol under the selection, and the State be permitted at some future time ei 


: ~~ to amend its selection or to abandon the part not in conflict and select. 
cand acquire control over another tract, ‘and. so to continue this. pieure a 


7 indefinitely? 


re on The records of this office are vecth narod with great numbers of in- Te 
Pat valid selections. made by agents of the State. It is apparent that much 
oe injustice may be done both to the government. and to persons having 
_ rights under the public land laws, through such irregular practice. A 


oe selection defective in part is invalid as a whole upon the face of the 7 


tecord, and such selections must not hereafter be allowed by you. 


- Upon the first question raised, itis “the Departmental rule govern- ee 
| ing in all cases of such colactions’ ” that double minimum lands cannot 


be taken in lieu of single minimum deficiencies. perate, of Florida, (ae. : 
6. L. O. 110). 


‘In 1875, Acting Gamiiestoney Curtis of this office (4 C. Li O., 86 ex: oie, 


[oe pressed the opinion that the State might be permitted to take half the 


quantity of double minimum lands (if outside of railroad limits) in satis- 
_.. faction of losses in sections sixteen and thirty-six. While this view is — 

ee apparently equitable, it needs the sanction of law to authorize its appli- 
. eation. I find no such authority i in the statutes of the United States or 


— the laws of California. The grant to the State was in specific sections © 7 


and indemnity is allowed for the area of deficiencies. Itistherule that — 


such deficiencies 1 may be satisfied from other lands. equivalent: in po ; - ‘ 
‘on and a aaa | | | | , 
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It would doubtless be pomipetent: for the State to accept 0 one acre of a, 


“double minimum land in satisfaction of two acres of single minimum 
deficiency, but Ido not find that the legislature has ever consented to 
such arrangement. It appears that the State surveyor general has — 
made and accepted such selections, but. it is quite apparent that the 
State may hereafter choose to repudiate his acts as unauthorized, and 
refuse to be. bound by them. For this office to permit the unauthor- 
ized practice to continue is to lay up claims against the United States 
for future embarrassment when, perhaps, all public land in the State 
has been disposed of. 

You will hereafter refuse to allow indemnity bce to be made of 


double minimum lands, whether within or without marITOnd limits, in, : 


lieu of single minimum deficiencies. _ 
The letter. to you of the 18th ult. is hereby withdrawn and revoked. - 


| a S8T4TUTORY RIGHT OF ENTRY. 
RICHARDSON a. ‘Linpen. 


- In view of the departmental rule prohibiting clerks in local offices from wiaking en- 
tries of public lands, the acceptance of such employment is 8 waiver; for the | 
time being, of any statutory right to make such entry. | 

The statutory right to make an entry however is not defeated because the gon of the - 

. -entryman is, at such time, chief clerk uf the local office. 


Secretare y Lamar to Commissioner Sparks July 22, 1885. 


~1 have examined the case of Mrs. Frances, T. Richardson v. James | 


Linden, involving the SE. 4 of Sec. 27, T. 154, R. 64, Devils Lake,Da- 


kota, on appeal by Richardson from your office decision of J january 20, 


. : 1885, holding her homestead entry for. cancellation. 


"Briefly, the facts are as follows: 


- Township plat having been filed September 29, 1883, Mrs. Richard. aos 5 


son, on the 1st of October, 1883, made soldier’s nomastead entry of the 
tract described. On the 12th of October, 1883, Linden made pre-emp- 
tion filing for the same tract, alleging setllonient August 12, 1883. On 
the 3d of January, 1884, Mrs. Richardson initiated contest and a. hear- 
_ ing was regularly ordered and had, the result of which was a decision, 
rendered June 30, 1884, Dy the register and receiver, favorable to con- 
. testant. ; 

On appeal, your office reversed that decision, held the homestead 
entry of Richardson for cancellation and allowed the pre-emption filing. 
of Linden to stand subject’ to his showing fall compliance with the law 
within the lifetime of his filing. Since the case came before me on ap- 
peal, Linden, the appellee, has filed a relinquishment of all right, title 
and claim which he may have had under his declaratory statement, 


No. 104, to. the Jand in question. Said relinquishment is now in the a 


ease, having een. forwarded by your letter of the 23d ultimo, This 








removes . all ‘conflict ‘and Jeaves Mrs. ‘Richardson's “Tights ander her a 


homestead entry to be determined independently of any questions save 


oe her qualification to make the. entry, and her compliance with the law. — 


iste On the first of these, your office passed and the conclusion reached. F ee 
- was made the reason for the decision holding the homestead entry for _ 


2 cancellation. Your predecessor found that Mrs. Richardson hadason 


2 living with her, who was, at the time she made her entry as a soldier's a 


| widow, chief clerk in the local office where the entry was made. 


He held in effect. that this fact disqualified her for making a ‘home- i 


ees stead entry for the land which she claims, ae was s sufi cient cause for ae 


cancellation of the entry. a ; | 
, As authority for such action he cited digdular: instructions of your _ 
3 ‘office, dated August 23, 1876, (2 C. L. L. , 1448) issued. pursuant to 
directions contained in a decision made neat 3, 1876, by Mr. Secre- 
‘tary Chandler, in the case of State of Nebraska ». ‘Dorrington, (20. L. 
L., 647). Said decision and circular prohibited local officers, their — 
clothe and employees, and those intimately and confidentially related 


, to such officers, or employees, from making entries of public lands at 


the district offices over which they have control, or in which they are 
employed. 

As to those holding. positions in a local office, either as register or 
receiver, or as clerk, or employee, the regulation is evidently a good 
one, as well for the protection of the officer or employee from charges 
tending to affect. official integrity, such as collusion and consequent 
mal-administration, as on the ground of public policy and for the good 
of the public service. Persons who in the face of such regulation 
accept any of the positions indicated, by doing so waive for the time | 
being any statutory right which they might otherwise have to enter 
lands in the district in which employed, and a violation of the regula. 


tion might subject the person guilty thereof to censure or even dis-  ~ 
_. missal from office. But I am unable to see how any rule or regulation 


can in a case like this be made to defeat a statutory right. 

_.. Mrs, Richardson made her application October J, 1883, to enter under 
- the provisions of the act of June 8, 1872, (now embodied i in sections 
2304 to 2309, U. 8. Revised Statutes,) and on the same day the fees were 
3 accepted. and. the entry was allowed. As a soldier’s widow she came 
within the purview of Section 2307, which provides that, “In case of 
the death of any person who would. be entitled to a. homestead under 


the provisions of section 2304, his widow, if unmarried, ... . shall _ ee 
be entitled to all the benefits enumerated i in this chapter, subject to all 


— ees the provisions as to settlement and. improvement therein contained.” -_ 
~~ She possessed.all the qualifications required by the law for making just 


- gueh an entry as she did make. It appears, however, that at thedate 


~ of her entry. her son was a clerk. i in the land office where the entry was. : 


mae ‘made, having been appointed such on Saturday, September 29, 1883. — cS 


= Her ently was made on the Monday following. Only one day inter-— 7 
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: - Vened, and that was Sunday. ‘The entry could not have been made —- 
_ earlier than. oes September 29th, for the a pit was filed - 


| on that day. © 


There does not therefore appear to have been such time or oppor- | : : | 
tunity for collusive action, even had it been contemplated. But such ~ 


action is not charged. or even intimated, and certainly is not to be pre- 
. sumed. Mrs. Richardson exercised a‘statutory right which she had, __ 
- and which was not destroyed by the employment of her son at the land - 

" office. 


In accepting the office he could, ‘aia did under the regulation. — — 


_ referred to, waive for the time pains any statutory right which he may 
have had to enter lands within the jurisdiction of said office, but it was — 
not in his power, even if he so desired, to waive any right which another _ 
might have under the law. His mother, the homestead claimant, was 
therefore a qualified applicant, and had neither surrendered nor forfeited 
. the right. which the homestead law gave her. 

‘On the other hand, she asserted it in the forms and through the 
methods prescribed by the law and the regulations. Having so done, 
the fees having been accepted and the entry allowed, the only thing 
remaining to be done by her in order to get full title to ie land covered 
by said entry was to in due time show compliance with the law in the 
manner therein prescribed, as to residence and cultivation. | 

It is in evidence in the case that Mrs. Richardson has resided upon- 
the tract continuously since her entry, and that she has thereon im- 
provements to the value of about $500, After the usual notice, she on 
the 4th of October, 1884, offered homestead proof with a view to com- 
muting, paying’ cash and receiving patent under the provisions of See- » 
tion 2301 of the Revised Statutes. Said proof was received without 
protest or objection from any quarter. Having been qualified to make 
the entry, it will stand, and the proof appearing to be satisfactory, 3 
see no objection to allowin g applicant to commute her homestead entry. 
pay for the land and receive final certificate. The decision of your of 
fice is modified accordingly. | a 


_LNDEMNITY SCHOOL SELECTIONS. 
| CIRCULAR. | | 
Commissioner Sparks to registers and receivers, July 23, 1885. 
‘Indemnity school selections should be so presented that the tract 
_ selected ‘may be connected with a specific section or subdivision of a 
section as the basis of the selection, in order that the validity of the 


selection with reference to its basis may be determined with directness. = 
and without complication. This rule should be observed in every case 


in which a part of the 16th or 36th section, granted for school purposes, ~ : 


is lost to the State and indemnity allowed by law ; bat. where the 16th 
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a - “Or 36th. section does not exist in place « as land in a i ensaie for the ; eo : 
_ - reason. that the township is fractional because of the closing of the sur- © 


vey s according to bases, meridians, correction lines or State boundaries, - ee 


or because of the existence of large bodies of water, such a8 oceans, eee, 
~ gulfs, bays, bayous, and lakes, it will not be necessary to describe the % 
basis farther than to describe the fractional township, in its class,as 
.), containing more than a section, a quarter of atownship, one-half of a 
township, or three-quarters of a township. In the latter class of selec. =” 
_ tions, where practicable, not less than 40 acres, Or the : area of the tract. 
ae - selected, should be used as a basis. Where it occurs. that. a fraction mm. 

ae "quantity of less than forty acres remains as the basis for a selection in a 
—. fraetional township, or a section or part of a section lost to the State, a 
: specific subdivision, containing a quantity equal to the basis or a little | 


} | more or less, may ie selected and the State will be credited in the final 
adjustment of the grant with the balance i in her favor, if any such bal- 
. ance should then be found to exist. 


It having been represented that in the State of California the lock As 


officers in some of the districts cannot with certainty certify to the va- 
_ lidity of the bases used for indemnity school selections on account of 
_ the complicated condition of land affairs in the State and imperfection 

of their records, the registers and receivers therein are directed, upon 


the filing of applications to make such selections to certify as to the. 
dates of filing thereof and the condition of their records as to tracts se- . 
lected and the bases used, and forward the applications to this office by . 
_ special letters for Pasarela They will withhold approval of the ap- 
plications and refuse to receive the legal fees until advised by this of- 


tice that the selections may be admitted. 


Approved. 
LL. Q. C. ‘Lamar, 
Secretary. ., 


PRE-EMPTION ENTRY—GOOD FAITH. 
ANDREW J. HEALEY. | 


. Though contin aous residence is required of the epee em pir, temporary absences, which i The ae 


do not impeach good faith, are excused, 


No fixed, rule can be formulated as to what shall constitute. good faith, ‘The facts | 
and circumstances surrounding each case should be carefully considered, and if © Lo 
the acts of the eniny en do’ not: : slearly indicate bad faith the entry should not Ps OES ae 


Za) be. forfeited. 


| : : aoe the completion of a an entzy the burden of proot is ‘upon ‘the ° party alleging its ea oe 
me 4 apeeaael | i 


~ Secretary. Lamar to » Commissioner Sparks, Faly 2 25, 1885, 


ee A have considered the appeal of Andrew J. Healey from the decisions ae . ‘ee 
_. of your office dated November 16, 1883, and December 4, 1884, holding a 
aa for cancellation his pre- ge cash entry No. 1282, neore te the SW. Seon diche 
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£of Sec. 6,1. 4. N., B. 32 B, W. M., La Grande land district, Oregon, 


r and. also the ‘appeal of D. W. Bailey, John J. Balleray and: the Ameri- - 


_. ¢an Mortgag » Company of Scotland from the decision of your. office © ee 
datud February 15, 1884, refusing to permit them to intervene as bona 
_. fide purchasers and. allowing said parties to be heard only as rons ia 


- “to maintain the. validizy of said entry.” a 
The record shows that Healey filed his pre. emption ‘déclaratody state- : 


ment No. 3397 upon. said tract on December 22, alleging settlement _ — ; 
“ thereon December 19, 1881. After due notice, he made his final proof, 


before the county clerk of Umatilla county, Oregon, on Jé anuary 5, 1883, . 


. --which was. accepted by the district land officers. and. cash. deirtificate eas 


No. 1282 was issued on January 10, same year. The receiver's dupli: 

i? cate receipt shows that said tract contains 158. 24 acres, and that Healey. ee 
rae _ paid $395.60, being at the rate of $2.50 per acreforsaidland. = =.) 
On November 2, 1883, a special agent of your office reported that. 00° 


on said entry was eae in bad faith ; that there was no improvement ee i 


upon the tract except an uninhabitable house and twenty acres broken : 


near the same, and that in May, 1883, Healey made a warranty deed 
of said land to D. W. Bailey, a an | attomey 2 at law in n Pendleton, Oregon, | 


ae a the sum of $875., 


- Thereupon your office held said entry for sdnecliation: on a-Noveriber. 


| . 16, 1883, and allowed Healey’ sixty days within which to show: cause : ae —s 


why his entry should not be canceled. 


-.. On January 22, 1884, the receiver eratisniitied ¢ to your * office see aes = 
ait affidavits. tending to support the validity of said entry. On February Pa 


(15; 1884, the register and receiver were directed to order a hearing in - 
the case and to notify all of the parties in interest, including those’ 


- claiming the right to intervene, of the time and place for holding the 
same. 


agent appeared. for the government, and the claimant. and ~— - 
appeared in person and by counsel. | Mi 2 


ca Upon the testimony taken. at said hearing the register. and receiver Be 


era rendered their joint opinion that the claimant has failed to: show com- 
|  pliance with the requirements - of the pre-emption laws: and that his. ee 
entry is invalid and should be canceled. On December 4, 1883, your to oo ee 
_. office approved the action of the district land officers, a refused: 40%, 
7 change its former action in the premises, upon the.. ground that. the a 


4s - claimant had failed to comply with the requirements of the law as to. . 


residence, and that his proof and entry were made in bad faith. 


The hearing’ was qui held on April 26, 1883, at which the said special ee 


‘There are seven erounes of error assigned, which ay, be bresly cep 
| “grouped under two heads: , ae 
‘Ist. That your office erred i in finding ‘ar ihe cian has acted. in ees 


bad faith, and failed to comply with the law as to residence. 


2d. in failing to protect the rights of Healey’s assignees, - who claim . ce - 


to be bona Jide purchasers for a valuable consideration, 
—A8iLY L a aae | Ge 7 3 
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‘Iti is fairly shows by: the testimony that Healey was a faa qualified a i“ 


aa he would do his best and show good. faith all would. be right. 


ce oe “« ‘Were you upon your land from the 15th day of October, when you - - 
ae we, BAY. your family left. there, until the 11th day of J anuary, 1883, mney 3 
re you made your final proot, if so, how often?” ih oe 
ig “Answer: “My family was absent about three weeks, aaa ‘then they Pe ae Oe, 
a returned to their home again on the land and J did also, with. them, oe the 
- and. to the best of my recollection. L probably spent about five ack | 
©. from. the 15th of. October up to the time that I made my final proof” 
AS an additional evidence. of good faith, it is shown. that. Hesiley, ee: 
ee after making said entry, made a contract for a wire fence around said 
>. tract, at a cost of two hundred and. eighty dollars, which was only a er. 
i; eral oe but b Healey acaly. Daud for. the fence built abo a> 


ee It is ‘shown in the final proof that. the improvements consisted of Be 
‘house, an out- -house, a chicken house and twenty acres broken, but that 
_ no agricultural crop had been raised on the land. The testimony taken 
- at the: hearing does not tend to contradict the final proof dm any | mate- - eee: 
rial point, unless it is in regard to the residence of theentryman. That = > 
ae Healey made said entry for his own use and established. his residence cs 
» . upon the land in good faith, is ecto I think, by 2. fair pr ee ine 
- of the evidence. oe 
It is true that is carried on ie Guliet as a , boot and shoe Ee in the fing 
town of, Pendleton, some fifteen miles from the land, from the date of _ 
. his settlement on the land until he made his final proof, but. itdoesnot  . 
Lee appear that he at any time intended to abandon the land, priortothe — ~ 
date of his final proot, and the sale of said tract was ‘some four months ae 
after his entry. , 


seieoe -emptor; that he settled upon said ‘tract on December 18, 1881, 
= ~ erected a small box. house, eight by, ten feet, with a flat. roof,a.small 
_... window and a floor, the back part of the house eight feet and Ate front. 
nine and one half foot high, and placed. therein a cooking stove, wool 

mattress, two stools and the necessary cooking utensils; that his fam- 
oo. . ily resided continuously upon the land from March 15, until October =~ 

_. 15, 1882, with the exception of an occasional visit to the town of Pens 
- dleton, and that Healey was with his family on said tract on an average Gy 
about four days in each month during that time. | | he 
see Tt further appears that prior to filing his. said statement upon ‘said a 
aoe tract, Healy made i inquiry of the register of the district land office asto . 
the requirements of the pre- emption laws as to residence upon the land, 
stating to him that he was a ‘mechanic, and dependent upon his lator — 
ee EO: provide. means to support his family and pay for the land and the. 2° 
_ improvements that he would be required to make upon said tract,and) — 
that, if the law required him to live continuously on the land, he could _ 
ue aes “not file for the tract. ~The register informed Healey that the: govern- —— 
ment did not require continuous. residence i in such a case, and that if 


eae eee are Te ee eteton 


je ee RY SE . f 
< ferme ennai tm a Sagas ene 


“Mr. Healey testifies (By. Dp. 3), in answer to fnterogatery No: L. Sere 
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| seventy dollars. . Healey also swears that he brought a man to his 
claim to dig a well and was told that it would cost two hundred dol- 
Jars to insure water; and for that reason he did not make the attempt. ‘ 
_ Again, itis shown that Healey rented his house in the town of Pendle- 
ton to his cousin, with whom he boarded most of the time when in _ 
town, but it does not. appear that Healey had. or claimed any other ee 


dome than the one at his pre-emption claim. It is sought. to discredit . 


_ the testimony of Healey by proving contradictory statements to said 


special agent, some nine months after the date of said entry. These 7 


statements, however, only go to the extent of his residence and im- 


_ provements upon said tract, and are substantiated only by the testi- - 


7 mony of the special agent. Mr. Healey admits having a conversation Re 


. with the agent at the time specified, and swears that he was consider- 


ably excited at the time and made some statements that upon reflection 
he became satisfied were ineorrect, and expected to correct them wach 7 
said agent came back, as he had promised to do. : 

. The special agent, however, corroborates Mr. Healey in material 
matters. He found the house still standing upon the land and evidences 


of the breaking of the twenty acres, as stated by the entryman and — oo, 


his witnesses. Besides, in answer to the inquiry as to the good faith 
of the entryman, the agent swears, ‘‘ From what I have since learned | 
of Mr. Healey’s character, I have no reason to doubt his faith in com- _ 
_ plying with the law, as he was informed of it. But I will say this fur-_ 


ther, that I do not think from the facts stated that he has fee as 26 


with the law.” 


It has been often held ee ania Depatnent that, while the pre- -emption ik 


laws require a residence both continuous and personal upon the tract, — 


yet a settler may be excused for temporary absences which do not im- 


‘peach his good faith. Lauren eA: Sa Le D., 545); eooeiient. V.- 
Anderson (2 L. D., 624) | 

In Bohall v. Dilla (114 U.8., 51), it is. “sail se The settler may be ex: 
cused for temporary absences canaed by well founded apprehensions 


of violence, by sickness, by the presence of an epidemic, by judicial — 


compulsion and by engagement in the military or naval service. Ex- 


cept in such and like cases the requirement of a continuous residence ~- 


on the part of the settler is imperative.” No fixed rule can be formu- 


lated as to what shall constitute good faith. The facts and circum- 
'. stances. surrounding | each case should be carefully considered, and if 


the acts of the entryman, as shown by the evidence, do not clearly | 
indicate bad faith, the entry should not be forfeited. Conlin ». ‘Yarwood 
(2 CL. L., 593); Eugene J. De Lendrecie (3 L. D.. ps James i. - 
Marshall (ibid., 411). 


It is clear that when the eieaniaa ifiers his ae and anit for — 


_ the land covered by his entry, he must show to the complete satisfac. _ 
tion of the register and receiver, that he has male settlement, residence _ 
and i a neues by the pre- upaOn law 3 and after the en- 
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a, et is complete tie burden of proofi is upon the party alleging’ ie inva. Bete oe 
ee — lidity. ‘Ballard’ VD ‘McKinney a LL. ‘D. , 483) ; “Wharton's. ‘Evidence, os 
oe Ohape Te. 0+ a 
hes gn the case. ‘at at, besides ths testimony of the two witnesses to the ae 
ees ‘final proof, Healey. is corroborated by the testimony of. A. Te Coffey, 6 aad 
who attended said hearing at the request of said agent, but was ex. 
a - amined by the entryman, and also by the testimony of James-H. Raley, pe ree 
“|. who swears that he was on said tract several times from the date of 
settlement to the date of entry, and found the family of Healey residing ties. 
> thereon, and saw’evidences of improvement as stated by the entryman. eee ae 
Bas Said agent was the only witness examined against said entry. ges, 
_ A eareful consideration of the whole evidence and-of the record i in n the oe 
ee : vase fails to show such a want of good faith as would warrant the ¢ can- 
_--eellation of said entry, in the absence of any adverse claim. — REE 9: 
Since the entry of Healey must be sustained, for the reasons above _ 
‘ indicated, it will be unnecessary to consider the question‘of the rights: 


> of thoseclaiming to be bona fide purchasers for a valuable con sideration. 
~The decision of your predecessor ‘is therefore reversed. | 


PRACTICE—REVIEW—NOTICE. 


PARKER v. CASTLE, (ON REVIEW.) 


| cee on review should not be taken without full hearing accorded to all parties. | 


Due diligenes to procure eg ia service must be shown before notice by Dablication 
> is allowed. 
The proper: basis for an order of publication, the publication by aiyeemeae: the 


sending of copy. by registered letter, and the posting of copy on the land are all - 


essential parts of notice by publication. 
The affidavit of contest must be dated and show: a continuance of the default al- 
leged up to the date of contest. ee : | 


Secretary Lamar to Commissioner Sparks, ai S; 1885. 


: Lam‘ asked to review and revoke the decision of Secretary Teller of 

iin: February 3, 1885, affirming the decision of your predecessor of August 

. . 19, 1884, in the case of Thomas A. Parker v. Frederick G. Castle, involv- 
ing timber culture entry «No. 2277, Springfield, now Huron, Dakota 


Territory, March 18, 1880, for the NE. 4 of Sec. 18, T. 110, R. 62. 


Contest was initiated: by Parker ‘against: said entry and notice thereof a . ee 
aes published July 24, 1883, fixing hearing for: September 24, 1883. On sa, wit se : 

: = 7 that aay counsel for defendant entered special appearance col i ov 4 a . = eae 

o os to dismiss the contest for reasons filed ; this motion was overruled ; de- 

. fendant excepted and gave notice of appeal. Testimony was submitted ae ad 
on the part. of contestant, and cn October 11,1 383, defendant filed his 
cee | = appeal from the denial ae his motion to a: SDIISS 5 “this: appeal was for- ; “ cus 
warded by the register. and receiver. October. 1%, 1883. On October 5 ae ae 
es 1883, these officers were directed to. transmit at once és all "papers 0. in ‘ = os " 
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ee said ventaak: ‘Sfineh was done by letter of ‘Novoniber 6, 1883. On No. 


vember 24, 1883, the above decision of the register and receiver was 
reversed by your office, andthe contest dismissed, it being held that 
‘the motion of defendant to that effect ought to have prevailed. On’ 
December 26, 1853, Parker, by his resident attorney, applied for a re- - 
view of said once: and on February 15, 1884, the same was reversed: 


and the cause remanded for the joint written Ascision of the register — 


and receiver, a8 provided for in rule 50. On April 4, 1884, Castle ap- 
pealed from this decision. On March 19, 1884, the register served notice 
_ on the attorneys of Castle, that on March 1, 1884, the case had béen 
decided in favor of contestant and said entry recommended for cancel- 
Jation. On April 16, 1884, Castle appealed from this decision also.. On 


June 19, 1884, the coe attorneys of Parker moved that the appeal. . 


of Castle from your office decision of. February 15, 1884, be dismissed. | 
On August 19, 1884, the whole case was reviewed at leneth, the decis- 


ion of the posite and receiver affirmed and both appeals of Castle dis. 


missed. (110. L. O., 161.) On October 14, 1884, Castle appealed to — 
this Department, and on February 3, 1885, ner decent was aflirmed 

- generally by my predecessor, who. held briefly that ‘the notice to the — 
defendant of the hearing before the local officers was sufficient and that 
the fact of. abandonnient was fully proven.” | S 

On March 28, 1885, application was, made in behalf of Onstle: for a 


_ review and. teversal of this last. se and the case. is now before 1 me i ea” 
on that application. | eee 


In the present aspect of the case it is not deemed necessary to review 


Pg all the proceedings prior to the appeal before Secretary Teller, at the — oy 
time of his affirmance of the decision of your office, and. which appeal 
| brought before him the whole record for review.. M any irregularities | es 


are apparent in the proceedings, not the least of which was the con- 


sideration of the application for review. by your office, on motion of a 


= Parker's attorneys, without affording the opposite party proper Oppor- 
tunity, though. specially asked for, to obtain a copy of the ex parte 
affidavits filed with said motion, or to file his argument after obtaining — 
same. By way of justification of this action, your predecessor states 
that since said decision he read the subsequently filed arguments in’ 
- Castle’s behalf and saw nothing therein which would have brought him 
to.a different conclusion. Of this I have no doubt,.but the procedure 
by which a case is first decided and argument of counsel therein con- 
sidered afterwards, does not obtain ordinarily in judicial tribunals, and 
should. not be allowed. to prevail in the administration of the Land | 
Department. Had said review been made by your office sua sponte, it 


would have been a different matter, but being on the motion of one. .— 


side accompanied by ex parte affidavit and argument of counsel, every 
sense of justice and propriety demanded that. ample opportunity to be 
: heard should be afforded the opposite party. 7 

The motion made by Castle to dismiss the contest, at the time of heats 
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= ing, goes to the very foundation of the case and involves the aes ee, 


of the proceedings from their initiation, and goes even beyond that, = 
- because involving the right of initiation. for want of jurisdiction. Th 
- presents. two objections which will be considered and-either oneof 
_ which if sustained , having been raised at the proper time, will be fatal 
to the-contest. One is the question of due notice to the defendant, and 
the other is of the sufficiency of the allegations of the contest affidavit. 
- In order to lay the basis for service of notice by publication, the affi- a | 
_ davit alleges “ that the present, address of said Fred Castle i isunknown | 
“to this deponent, and that personal service cannot be had upon him, 
- and therefore asks that said notice may be published,” ete. It is claimed — as 
by your predecessor, in his decision of August 19, 1884, that “these 
ae averments: constitute a full compliance with tule: 12, of practice, the ie 
statement ‘that personal service cannot be had tipon him, being literally esa 
i the statement required by the rule, Bsn SB pa 
ror It is a principle as old as the common law itself, that lire personal ins 
or property rights are involved in a judicial inquiry, jurisdiction can- 
- - not be acquired until due notice thereof, by personal service, is given 
to the party or parties. interested. In the progress of events exception a 
eg has been made to this general rule where property rights are involved. — o% 
* But the exception exists only by virtue of statutory enactment, and 
. being in derogation.of the common law right of personal service, itis 
“g universally. held that it must be shown affirmatively that the statator yy. 


| requirements have all been complied with, as a condition precedent to 7 ee 


os the. acquiring of jurisdiction through | the substituted service: The ~_ 


Land Department in its practice has 8 recognized this oon which oie 


: - allows service other than personal. 


_ -‘The third section of the act of June 14, 1878 pooces that parties 
~ contesting timber-culture entries thereunder shall give “such noticeas 


General Land Office.” Of those thus prescribed, rule 10 requires that. owe 


| ‘shall be prescribed by rules established. by the Commissioner of the a 


ae “personal service shall be made in all cases, when possible, if the party | we 


be resident, and shall be by delivery of notice to such person. Rule 12 ~ ~ 


as provides that ‘‘ notice may be given by publication alone, only when ies ee 

- is. shown by the affidavit of the contestant, and: by such other evidence 

as the register and receiver may require, that personal service. cannot io 

a be made. “4 ‘These rules have in effect:the force of astatute. Theyhave 
Deen frequently passed upon by the Land Offive under your immediate > 

_.~ = predecessor and by this department on appeal by Secretary Teller, ASO 
.. will be seen’ by reference to your office decisions in Hewlett: v. Darby | 


(LL. D., 115); O'Dea v..O’Dea.(2 L. D., , 286); and McClure v. ‘Fritze. 

— (tic. c O., 226), and the departmental decisions in Ryan v. Stadler (2 eee 
 L.D., 50); Vaughn ». Knudson (2 L. D., 228), and Sweeten v. Steven- 
son B L, D., 249,)—all of which decisions were made prior to thatof = 
your office of August 19, 1884, except the case of McClure - ® oo ee 


ie whieh ' was 3 decided a few days sfterwards. 
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In: all of these cases: it has been uniformly held that it apse affirma. 7. - | 
tively appear that: proper efforts had heen made to obtain personal 


service before publication could be resorted to, and that the acts relied 

upon must be stated that thereon it might be determined whether they 
showed the exercise of due diligence in that behalf, anon which showing 
alone, publication could be made. 

The rule thus established and adhered to in these decisions is too 

- well settled to admit of any question in relation thereto, or to need any- 

thing to be added in support of it. It is, however, a matter of surprise 

that your predecessor, in the case under consideration, should have 


ignored or utterly repudiated them, deciding the case adversely to their 


plain language.. The case of Houston v. Coyle (2 L. D., 68),on which 
he bases his ruling is not applicable to the one ander. consideration. 


There personal service had been made upon the defendant, and the © | 


objection was that corroborative affidavits had not been filed with the 
_ affidavit.of contest. Here there is no pretense of personal service, but 
 -@ substitute therefor was sought to be availed of without complying — 
 . with the necessary pre-requisites, on the pertonmanoes of which depended ae 
the right to an order of publication. 


‘With regard to the second point of the motion to dismiss, the only eB a 
material and specific: allegation of the contest affidavit is “thatsad  ._ 
- Fred. Castle has not broken five acres of said tract within one year af- 
...- ter date of entry.” ‘When it is recalled that this entry was made March | 
18, 1880, and the contest notice issued in J uly, 1883, it will be seen that. 


more than two years had elapsed since the expiration of the first year, 


F during which it is charged, the alleged default existed and no contin- . see 


| uance of samé up to date of affidavit or contest is averred. With- 
out such averment the affidavit is insufficient to base a contest on, as 


has been frequently held by decisions of the Department, following and .- et 


extending that of Galloway ». Winston (1 L. D., 169), as shown in 
Worthington v. Watson (2 L. D., 301), and Peck ». Taylor (3L. D., 372). 
. The other allegations are either irrelevant in a contest against a tim- 


‘ber culture entry, or are too general in character to give the defendant - 


notice of what default he is charged with. Especially is this true with _ 
regard to the charge that the land is “‘ wholly abandoned,” which itis 
insisted in the decision of August 19, 1884, with more earnestness than — 
force, “is a substantive charge of failure to comply with the law during 
the period mentioned.” Concede the truth of this, and itis not yet speci- 
fied in what respect the defendant failed “to comply with the law during | 
the period mentioned.” This contention as to the general allegation of 
‘‘ wholly abandoned” is not now. presented for the first time, but. has 
: been made several times before, and passed upon adversely. ‘The rule 
adopted in relation to it, and other general and indefinite charges, is 
too well settled and known in the practice of this Department to need 
repetition here. It is well stated in the decisions of your office in the 


gases of Austin V. Rice oe C. L, O. 161) and. Gould v. . Weisbecker o Le - 
- a 142), + eh : 
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ee eh Two. decisions of more: ‘recent dats. would appear. to linve kad We 
ie ie this rule, but. they have in fact strengthened it, Tn Hanson ». Howe. > 
foe oe (2. De , 220), it was held that. allegations nearly similar to those in. | 
the present case, with the general assertion that: the. defendant. had 
_. | “wholly abandoned” the land were broad enough to sustain a charge 
-.. of failure to comply as against the attack ofa stranger to the record, 
- though it would have been otherwise if the defendant himself had.ob- 
jected on the day of hearing. In Bennett .v. Gates. (3. L.D.;.840);.05 7: 
___ #4wholly. abandoned” was held to.be broad enough to cover every failure _ 
- .. to comply-and to. show: the continuance of a specific allegation of afail- => 
ure to break five acres during the first.and second years to the date of = 
ee - contest, as. here contended.’ This decision was made February. 4, 1885,, 2 
and on the eleventh of the same month, Secretary Teller virtually over. “eee 
-paled it, stating that said decision had been made under exceptional 
—- gireumstances and was not to be considered. as changing the long.set- : 
 tled rule which requires the charges in the affidavit: and notice-to be ie 
. specific. He said “the requirements of a specific charge, including 
. failure on the part of the entryman antil the date of the: ‘initiation of 
- the contest: has been, and very properly should be, insisted upon for : 
ee the. purpose of avoiding. the expense, delay and vexation of a hearing 
_.  wpon'frivolous and insufficient grounds.” See same case. on review. @ re, 
ae L. D., 378). In this review I concur fully. aos 
“here are further defects in the contest affidavit of: Parker, which, , ee. 
ot though not necessary to: pass upon in order to. determine said. cause, 
. - should be referred to, inasmuch as your office has made rulings in,rela- 
tion thereto which have been paplshedy: and if tollowed would lead to. a 
lice « confusion and mischief. ate | 
a There i is no date to the affidavit of contest, none Ao the jana ra | 
og endorsement to show when the affidavit. was filed. On this state of 
facts your office held that a date was not necessary in either the affida~ 
+... Wit or the jurat, inasmuch : as the. contest dated from the issue of the 
notice therein. | | a eee gt 
_ There may. be instances: where nee are ‘not eeeential in: ae affidavit eee 
“nor the jurat thereto, but they have not been met with or read ofinmy. . 
eee experience. Certainly in this case and in all. contests. where. time isof = - 
_... the essence of the matter to be inquired about, the date, especially of — 
.. : the jurat, is of the first-importance. - ‘Otherwise an affidavit might be =~ 
-.., made before the time when an entry was liable to contest, and reserved, 
| trusting to the happening of the hoped for contingency when the poten- = "3 
-.. tial allegations would be available. There are numerous decisions hold- ro 
oo ing that where. in a. contest against a homestead entry for: abandonment_ rae 
it was apparent the attidavit iad been sworn to within six months.after 
entry; or in a contest against a timber-culture entry for non: compliance 
_.. it was sworn to within. twelve months after entry, the.issuing of notice 
after those periods would not cure these. defects. ‘It is. thus seen. how > 
es ‘important the date is in \ the affidavit: ¢ or r jurat, and further. that while See 
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2 contests pr Sperly date from. ine: issue ot notice thereof, that fact i in no 


wise affects: the date of the ‘affidavit or other papers filed. If this be so- 


_ where the affidavit is dated. prematurely, by what rule is it.to be pre oe -. 
sumed in the absence of any date whatever, that if a date had been 


given it would have been a proper one? On the contrary, the.rule is, 


_- as I understand it, that. a party seeking Lo contest anentry must show 
- affirmatively by his papers. asserting such right, that he is then entitled _ = 
to its exercise, and not leave the office to ascertain this from presump- 
tions or assumptions; and in the absence of such showing he has failed 
to establish his legal status as contestant. I must hold in thisease > 
that the absence of any date whatever to either the affidavit proper 
or the jurat thereto, is ‘such a detect that: contest cannot be sustained =~ 


ae thereon—said objection having been embraced in the motion to dismiss. ae 


‘It is further stated in. said decision that “there is no evidence that — ‘eo 
a copy of the notice was. posted on the land for two weeks, as required: 


_ by Jaw;” and then it is added, as matter of law, that “such. posting is 
ao. part of the. legal notice whieh in case of publieation: is alone the 


published notice,” and reference is madé to the office: decision of But- Be oat 

. terfield and Phelps (2 L. D. 229). | | 2s 
- Here is error of both fact and law. The record digolosea. the fact’. 2 
: ‘that notice was posted on the land for thirty days before hearing. The. =: ° 


requirement that a copy of the notice shall be posted upon the land jis 7 3 


_ just as imperative, under rule 14, as advertisement under rule 12. The 7 2 Ger 
-. proper. basis for an order of publication, the publication by. advertise- agenda 
ment, the sending of copy by registered letter, and the posting of copy = 


00. the land, are all constituent and essential parts of “ notice by pub- 
i, lication de and ‘the absence of any one of these essentials makes inopera- 


tive the efficacy of the others, if the defect be not waived. See Wallace ae 


. Schooley (3 L. D. 326). | 
_ The ex parte testimony of the plaintiff, having been taken in a pro- 
ceeding of which defendant had no legally sufficient notice, is not to be 


considered. It is at best most meagre and unsatisfactory, being. the © oF 
single deposition, of Parker, corroborated. in a general way by his two ed 
attorneys of record. Whatever of weight this testimony might have __ 
had is utterly destroyed’by the ex parte affidavits filed by Castle in 


oz response. to those filed by Parker, with his application for review be-. ee 


-- fore your office. I am. satisfied from the. former of the good. faith Ol, a 
' " Gastle in his efforts:to comply with the: requirements. of. the. Jaw, even a 

. if he had not done so before contest. = | a 
| ‘The anomalous character ‘of. this case, its: many mace HATS: aiid ‘a, a 

‘errors of law as found in the rulings of your office, the brief, inad- a 


- vertent and unsatisfactory manner in which the same were affirmed SO > 


recently. by. ny predecessor, all clearly make it a case for review of the ; ae ce 


: former Departmental decision. — 


‘Said decision is hereby revoked, that of 5 your office reversed, and the ee 


. contest of Parker dismissed. 





~ 





_ RAILROAD INDEMNITY SELECTIONS. - 2 7 : 


-OmcuraR. 


es 2 Z “Acting Commissioner Walker to ‘registers and receivers, ,Augist 4, 1885, 


- Before admitting railroad indemnity selections i in any case you will, e 
are? require preliminary lists to be filed: specifying the particular deficiencies ae e 
. for which indemnity is claimed. You will then carefully examine your | 
ae records, tract by tract, to ascertain whether the loss to the grant actually ee 
exists as alleged. — You will admit no indemnity selection. without a— | 
proper basis therefor. If you are in duubt whether the company 18 3.2. shes 
entitled to indemnity for losses claimed, you will transmit the pre-e 
- liminary lists to this office for instructions, and. will not rt place the selec- oe 
re tions upon record until directed so to do. S aa 
Saar ‘Where indemnity selections have heretofore been‘ made ithioat speci- Pag t 
ee. fication of losses, you will require the companies to designate the = 
deficiencies for which such indemnity 1 is to be, applied before further 4 
selections are allowed. is 
~The selecting agent apple to ae adenine scleguinen ais state 
| in his affidavit attached to the list presented that the specific losses for. 
~ which indemnity i is claimed are truly set forth and described in said list, 9 4 
ae and that said losses have not heretofore been indemnified i in any manner. — ag 
| Where deficiencies exist, for which indemnity i 1S allowed by law, the 
eat “lieu selections toust be made from vacant unappropriated jand within eget i 
-proper-sections and limits nearest the granted sections in which the loss Pa 
“-. . oceurred. You will be careful to see that this rule is strictly complied = 
with, and will reject all selections not made i in ‘conformity. thereto. Ba eae 


Aoptoved =: 
: ‘L. a CG. Lamar, ~ 
ae Secretary. 


2 TIMBER CULTURE—AREA CULTIVATED. 


J OHNSON v. Konoxp. 


‘2 Where the evidence showed that the entryman had i in cultivation an eXCess over the a, a 
_ Tequisite number of living nealiny es bi comer ne more than. ten n #0res, 7 


the entry was held intact. 


= Aoting Seoretary Muldrow to » Commissioner Sparta, August 7 q, 1885. 


ee 


I have considéred the case of. Gustaf Johnson w% “Predatto. C. H. — a 


ete -Konold, involving timber eulture entry of defendant, made May 4,1874, 
: ‘upon the SE. 4 of Sec. 10, a. 100, R. 40, Des Moines land district, ‘Towa, ie 

on appeal by Johnson from n your office decision of October 29, 1884, a ad: Se 

te. verse. to the contestant, , oe 
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- Defendant proved up his timber cultate claim March 5, 1883, and | 
or obtained his final certificate, No. 11, for the same. On May 1, 1883, ] 
the contestant filed in the local. office an affidavit of contest, alleging 
in substance as follows: That he is well acquainted with the tract of | 


land in controversy; that the contestee herein did not cultivate or pro- — 2 


| tect the timber on said claim, nor replant it after it had been burned — | 


_ during the years 1879, ’80, 81, and ’82; that there is but nine acres of 


this claim upon which any trees of wale: can be found; that upon 


said nine acres there are but two thousand (2000) living ‘and healthy 


trees; and that the whole number of trées, living and dead, upon come 
| quarter section is four thousand six hundred and forty (4, 640). 


: further asked, under the. 35th Rule of Practice as amended aaa ae 
28, 1882, that the proof be taken before the clerk of the district court 


of Usceola county, Iowa. At the same time, he also filed his applica- _ 
tion to enter. the same lands, under the timber culture act of J une 14, 

-:1878. | | | | i | 

his affidavit, together with an "application for aaErue ons, was, on 


June t, 1883, sent up to your office, which on June 13, 1883, instructed — | 


the igeel iand officers to order a hearing in the case. In this hearing _ 


there were certain little irregularities, all of which appear to have been 
_ waived, and the case was finally submitted on its merits. a 


The testimony in the case is somewhat conflicting. The gist of die | a | 
contestant’s evidence as shown by the testimony of himself and four a 


other witnesses goes to support the affidavit of contest. On the other 
hand, the testimony of the contestee and some five or six witnesses is 
to the effect that there were about twenty-five. or thirty thousand trees. 
planted on the section, covering a tract of about forty acres; that the 


trees had been cultivated and protected as well as circumstances would — 


7 permit 5 that in one or more instances the fire broke into the timber | 


grove and did some destruction; that in many instances the trees, 
which had been burned over, sprouted: up again the next year, and 


became thrifty and /healthy frees and that there are now about-eight _ 


thousand (8000) trees in good condition on the whole’ tract, many of — 


them ‘from fifteen to twenty teet tall, coverin Be at pat fifteen or twenty 7 


. acres. 


In view of the sniioute testimony; ne recognizing the universal — | 
rule of evidence, “That the burden of proof is upon the. party holding 


the alfirmative of the issue,” under which rule the contestant must — 


make out by a fair preponderance of the testimony a satisfactory case 


"of failure to comply with the timber culture act, and which I think he — 


has failed to do, I see no error in your office decision before mentioned. 
[ accordingly affirm the same, and direct the contest to be dismissed. 
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ENTRY IN EXCESS, OF QUARTER SEOTION—VOIDABLE. ae ar ee 


‘Omanns Horracan. 


nearly as practicable. 


: is entry in excess of a quarter section is ant void, only invalid: a as to. such excess, a s 
| The land embraced within an entry which covers ‘more than a quarter section is re- me 
served from the aperepp apn of ancts er until such | excess is relinguished or = _ 


entry canceled. 


| Seoretary Lamar to Commissioner Sparks, ere ie 1885. 


Sota iS ive examined the appeal of Charles Hoffman from the decision of bat age 
ae . your office dated September 26, 1884, , rejecting his app idenon to make te 
-.. homestead of the S. 4 of the NE. 4 of Sec. 5, and the S. 30f the NW. > 

dof Sec. 4, T. 112 N., R. 67 W., Haron land district, Dakota Territory. | 
. . It. appears from the record, that: on. May 17, 1882, Martin L. Hursh - 
: ade ‘homestead entry No. 19,965. (Mitchell series) for the NE. fof said 
: ~ “i section 5 , containing 230.14. acres, which. was commuted to cash entry. No... ae 
4143 on September 13, 1883, by Naomi Hursh, widow of the deceased. 
entryman. Said éash, entry was inadvertently allowed by the district 
land officers, as the original homestead entry of Hursh had been ‘sus: A ie SY 
ie pended by your office letter of August 9, 1883. : ae 
: April 26, 1884, your office advised the register and receiver . that bé- ae 
aa pane they had allowed said cash entry while the homestead entry was. 
ae _ suspended, Mrs. Hursh would be allowed an additional sixty days in L vex 
oO which to elect which contiguous tracts she would retain. | Se 
fo es te On October 2, 1884, the register reported that. 0. action had been | era 
» taken on said decision of April 26 by said party. os ee ee 
“On December 1, 1882, John W. Gosslee made homestead, ent No. ee 
1378 for the NW. 4 of said section 4, containing 930. 66 acres, and the “ag 
cm same was suspended by your office on August 9, 1883. aa es, ee 
On May 8, 1884, Gosslee relinquished the S. 4 of noe ‘tract. aaa on. 
ae | May 14, 1884, Clana. R. Gosslee made. timber culture entry No? 5,119 


a ee | | : In fractional: sertians: an “entry must. ¢ approximate one haondred and sixty acres as so ae 


~ for the tract so Telinquished, which was also” sepmamshed: by him on - ee 


as July 10, 1885. 
oe On ‘September 26, 1884, ‘oi Hoffman made his said "application, eh! 
a which was rejected. by the district land. officers, because. the land ap- ar 

| plied for was. already covered. by said homestead entries. On appeal. rn 


your office affirmed the decision of the district land officers. 


Since Claud R. Gosslee has filed his relinguishment for the tractem- 


: : entry while they remain extant upon the records.” | 


—‘Ttis strenuously: insisted by ¢ counsel for the appellant that the prior a 


“ 7 : ae praced in his timber culture entry, it will be unnecessary to. consider — ae 
any of the. specifications of error except the first, which is as follows: 
error “in holding the entries of Hursh and Gosslee a bar to on | 
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| entries of Hursh and Gécaion: were. oid ab nities because eacli covered 


much more than the law. allowed. Such contention is untenable. The. ne 


- Jand was subject to entry under the bomestead laws, and said homestead © = 


entries were allowed by the district land officers acting within the. 
scope of their jurisdiction. The whole entry was not void, only invalid 
as to the excess over one hundred and sixty acres: “When the entry- 
man relinquished the excess, the entry for the remainder became vali. 
dated. Until the relinquishment of the particular tract necessary to 
approximate the entry to one hundred and sixty acres is filed in the. 
listrict land office, or the entry canceled, the Jand covered. oe is 
not subj ect to entry by any other applicant : 3 
It was decided by the United States Supreme Court in. the case of 
Wilcox v. Jackson (13 Peters, 511), that the register and receiver in | 
deciding upon pre-emption claims acted judicially, and that while act- 


.... Ing within the sphere of their jurisdiction, their judgment: is: conclusive 7 
when it comes collaterally into question, so Jong as it is unreversed. 
The same. court, in Elliott et al. v. Peirsol et al., (1 Peters, 340,) held 
' that “where a court has jurisdiction, it has. a fiplit: to decide every 
question which occurs in the cause; and whether its decision be correct = 
or ‘otherwise, its judginent, until. reversed, is” aeeerie as ae ins ~ 


: Overy other court.” 


The authorities cited by the eoaanel for the: appellant do not mil: ma 
. itate against. the doctrine above ‘stated. In the case of Benjamin ©. a 
. Wilkins (2 L. D., 129), this Department reviewed ‘at length the’several = 
statutes neraining to the subject and held that ‘a ‘quarter section’ of Seta os 
- public land is under the homestead laws one hundred and sixty acres. = 


In fractional sections, an entry must ap proximate one hundred and sixty. op Pe 


iv ACTES Aas. nearly as practicable” But in that case the Department did ae st 
not. hold the entry to be void, as is: asserted by counsel for the ap-- 2 


a a pellant, on the contrary, the entryman was allowed sixty days from ae 


notice of the Departmental d decision to. cca ae the excess covered by res 
said entry. | 


It was clearly irregular. to allow said cash entry while the oniaal a 
homestead entry of Hursh was suspended. But that error can not avail — 
the applicant, for the land: applied for was not public. land at the date 
of his application. It was also’error to allow said timber culture entry 
while the prior application of Hoffman was still pending, but since said 
entry has been relinquished, I see no objection in allowing Hoffman’s 
- application. for the 8S. 4 of the NW. “ of said section 4, a to any 
valid adverse.rights. | 
_. It does not appear that’ Mis. Hursh has relinquished the excess of 

land covered by her cash entry. ‘She will be allowed thirty days from 
_ notice hereof to'so reling nish as to approximate her entry to one hundred ~ 
and sixty acres, and. upon her failure to do = her entry should be 
canceled. —_ | | , 
With the above modification, your decision is affirmed. 


= tags 








| Xy : EAILROAD GRANT—PRIVAT TE LAT. e 
_ ATLANTIO & Pac. R. RB. Co. % “MoOane. 
| -McCae, . NICHOLS. — 


Secretary. Lamar fo Commissioner Sparks, August q; 1885. 


porn J have considered the case of. the Atlantic and Pacific Railroad Com: , 
eet oa v. H. E. McCabe vs. S. M. Nichols, involving certain lands in See. 
tions 28 and 29, T. 8 N., R. 34 W., S..B. M., San Francisco, California, 
Z on appeal by the railroad’ company and by McCabe from your office San 
ete cision of March 12,1883. A brief history of the facts is as follows: = ar 
... Phe land falls within the twenty miles or granted - limits of the erarit a Pe 
2 = as claimed by the railroad under the act of July 27, 1866 (14 Stat., 292), 
A map of the definite. location of the railroad opposite said . land was 
_ filed August 15, 1872, and was followed. by withdra wal of the 2 odd num- 9 
-. bered sections December 9, 1874. | eae 
_.The land was also’ within the claimed limits of thie Hancho Mission de sta! 
Spee a: Purisima, as surveyed in November, 1874, by W. H. ‘Norway, and .— 
oe was by decision of your office of date: May 31, 1881. awarded to. the = 
-..... pancho claimant... That. decision was, however, reversed by this De 
a partment: July 19, 1882, in a decision holding that the modified survey ey 


. ‘The land i in G eae was at the date of the railroad wrant and of definite location : | _ . : - 
| - reserved, ‘being then within the claimed limits of an anadjudicated Mexican grant. 
: The Department will. not take action upon an appeal. from an interlocutory decision. | 


oe _ of said rancho, made by Norway in June, 1875, excluding the land in ~ on 


“ented forms.the southern boundary of the triangular piece of land now. © 
 . known as. -public land i in township 8, in which the traets in dispute lie. oe 
. Said triangle of public’ land has for it northern boundary Rancho Todos oar ter 
Santos de San Antonio, patented December 20, 1876, and for its a weatern 2 
a be boundary Rancho Jesus Maria, patented. September: 7, 1871. ae en ae 
~The Railroad Company claims in effect that said land was ‘not within ees 


— _ (Suly 27, 1866,) making the grant to the railroad; or at the date (Au- = 


-.. In behalf of claimant Nichols, it is averred that: the land in contest 
was originally within the exterior boundaries and formed a part ofthe = _ 
Todos Santos Mexican, grant, and was not finally excluded from said 
7 grant: until December 20, 1876, when patent issued for said rancho, 
asad Hence, the railroad company, whosé right under its grant did not attach: ao 
prior to. August’ 15, 1872, (date of definite location} } could nob attach to O-. ees 
nacre this land, it. ne then { in 1 reservation. get ie ° 


| os — question, was the correct. survey, and directing ‘that patent issue in ac- — Ae | | 
cordance. therewith. Patent issued accordingly, October 12, 1882, for. 


oe said Purisima rancho. The northern boundary of said rancho as pat. = 


— the claimed limits of. any of the ranchos named, either at the date of the act shee 


a - | gust 15, 1872,) when the map of definite location of said. road was filed, a 
and therefore that the tract in- dispute in Sec. 29 was not eae from tee 
- the grant, but passed to the company. _ | 
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In behalf of McCabe, as iGatwcer hit and: the oa company, it is | 


7 Fr averred that the land in question was excepted from the railroad grant; | 
‘by reason of its. being within the claimed limits of the Mission de la - 
a Snes: 


In a decision made by this Deparment: on the’ 23d of J uly, 1873, | 


7 - adopting the views of the then Assistant Attorney General for the De- 


- partment, presented on the 21st of the same month the question as te 
. conflicting surveys and boundaries of several ranchos lying contiguous 
and in the vicinity of the lands. in aneeaony (among them Rancho la 
- Purisima,) was very fully discussed. 

In that decision it was held and very distinctly announced cat Rancho - 


la Purisima was a sobrante grant; that.many grants had theretofore _ | 
been tnade by the authorities from the lands of the Purisima Mission, 


among them the Lompoc, Mission Vieja, Santa Rita, Todos Santos 
~ and Los Alamos, and that the residue was sold and then granted to the 
purchaser. 

Upon this theory, said residue was the adbraate which pause ander 
the Purisima grant, its quantity and boundaries depending. upon the 
location of the colindantes, or adjoining ranchos. The necessary con- 
_ clusion from that finding, it seems to me, must be one of two things— 
_ either the land in question waé within the Todos Santos claim, or it was 
within the Purisima claim. in either case it was excepted from the. 
railroad grant. 

My predecessor, Secretary Teller, in his decision of July 19, 1882, (1 
L. D.,.234,) considering the. question of survey and boundary of Rancho 
de la Purisima, construed and applied the term “ sobrante,” as used in 
| Departmental decision of July 23, 1873, and held ‘that while La Puri: 
sima might be regarded as sobrante, in the sense that it applied to the 
surplus land limited by the lines of the surrounding ranchos, it could 
not be regarded as sobranie in the sense that it included or was intended 
to include any lands lying outside of and beyond the exterior limits of 
the surrounding ranchos. On. this point he used the following lan- 
_ guage: “It can not be claimed that the Secretary meant by such lan- 
guage to hold that La Purisima could be extended beyond the interior 
lines or sides looking toward each other of the PSUETOunCINE grants 

named by him.” — | 

He further observed that the aecnee of poniiemation was for lands. 
‘* bounded by the Ranchos Lompoc, Santa Rita, Todos Santos and Las | 
Alamos.” In this sense he seems to have recognize the sobrante char- xe 

acter of the Purisima grant. 3 | 


Upon a fall consideration of that branch of the case before me which fe | 
relates to the claim of the railroad company to any portion oftheland = 


involved, under the grant of July 27, 1866, I am led to the. conclusion 


that said land was at the date of said grant and of definite location of — | 
_ the line of road in reservation, as being within the claimed limits of an 


_ unadjudicated Mexican grant, and couseanently that it was excepted : 
| from the railroad grant. 
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| ee to the contést ‘between. McCabe. and: Nichols, whose elaine are in oy . 
: éonflict as to Lots 4and 5 and the NE. 4 of SE. 4 of Sec. 99,T. SNS BO 


- : be 34 W., it appears that the first named anime ander soldier’s declaratory as 
-- the above described land in connection with the W. of SW.40f Sec. 
28, and that the latter claims the same land in See. 29, and in ‘aAdition aan 


thereto. the B. 4 of NE. 1 of Sec. 29 as. a homestead, he having made 


Be -entry.. Your office decision allowed McCabe's soldier's. filing to bes. ae 


ae .. placed of record, but held that if he should desire to make entry after - 


7 ‘ Soa filing, it would be necessary for him to first contest the entry of Nichols. Bo 
a iB rom this McCabe appealed, claiming. that Nichols and not he een : oe 


be made contestant. 


In the. argument in the. case : as ee me itd is. Boi to my atten- = 


| is tion that McCabe within time presented his application to make: hone: me Z 
“stead entry pursuant to hissoldier’s declaratory, and that, his application ue 


having been rejected because of the prior entry of Nichols, he appealed - ” - 


: ees) your office. On that state of facts and in that case the relative | : - 
. rights of McCabe. and Nichols will necessarily be considered by your 


oe _ office, if they have not already been there adjudicated, and the whole 


ae ease as thus presented may: miasarats call for bates action ee . 


a - appeal. eee 
-* For this reason 1 deem it unnecessary: and. unwise to pass. at this ie a, 


trace? ae UT upon the question raised between them and now before me, espe. 


cially as it is rather interlocutory in its charaeter, The case as pre- — nae 


oo sented to your office on the last appeal will. involve. the rca - 


re of the contest on its merits in every particular. eer 
ome | therefore remand the case, without decision eeeone as to the élaizn 7 
of the railroad. company, which i decide to be. invalid, and to that dece Coe 


_ tent your. office decision j is, affirmed. 
“COAL LAND ENTRY. 


Lnzmare - Ve ‘DUNEER BT AL. 


: “In case of au ‘gppliéation to | Burohase: under section 2347, witout having A filed de- eee 


 elaratory statement, no rights are acquired by virtue of alleged prior alae om ae 


as against adverse claimants who filed within the statutory period. 


| a effect of reservations for school purposes where: sections sixteen and thirty six — : : es 
 coutain mineral will: not be. considered where the locations are made prior to eee 


survey. : tS an’ ty Fe a ae | ait | 
“ Seoretar, y Lamar to Commissioner Sparks, August 7, 1885, 


T have. considered the case of Loman A. Lezeart 0. Ernst. specu | 


: a Phil Harleman, John Rechman, John Wellbome, Fanny G. Roberts, | nee 
and. J osiah W. ‘Tripp, composing an association, also Charles P. Pixly ve 
and John G. Feiro, as presented by the appeal. of Lezeart from the de- 


cision of peur’ once dated October 6, 1883, naeonne: his $ application su -_ ; 
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| er as ‘coal land the w. 4-of the NW. 4 4 of See, 36, and ine W. 4 of * ma 
the SW. 4 of Sec. 25, T. 21 N., B. 116 W. , Evanston land district, Wyom. pe 


ing Territory. 


It appears from the record that the apunoved township plat of survey or | : - : 


was filed in the local land office on April 7, 1882. 


On May 12, 1882, said association filed its coal declaratory aateniont ce oS 
No. 36, for the W. fof Section 25, the E. 4 of the NE. 4 and the E. gofthe 


| SE. 4 ‘of section 26, the W. 4 of the NW. i of section 36 and the E. 4 of 


7 the NE. hof Sec. 35, Tp. 21, N., R. 116 'W. n alleging aa and licde 2G 


tion on jane 9, 1877. : 

On June 1, 1882, John G, Feiro filed his oon isslnateiy statement = 
No. 46 for ine SW. 4. of Sec. 25, in said township, alleging possession 
and location on March 26, 1881. 

~~ On June 6, 1882, ‘Charles P. Pixly, by: his attorney in facts, Hawaed | 


- | ‘Carroll, filed his Seal declaratory statement No. 69, for the NW. 4 of Sec. 


- 86, in said township, alleging possession ‘and location on May 10, 1881. _ ‘ 


On July 24, 1882, Lezeart filed his said application to purchase ‘under a : ae 


Section 2347 of the Revised Statutes of the United States. | 


On the same day Lezeart. filed his affidavit, duly corroborated, set- ae “cal oe 


ting forth the fact of the prior adverse. filings; that he made said 


application to purchase in good faith; that he came into peaceable eee oe 


possession of said tract on March 9, 1881, and. has by his agent ever. 


since remained in possession thereof; that he has expended in labor 
and improvements in developing. mines on said tract the sum of four 


: hundred and eighty dollars, and he therefore asks ‘a hearing to. deter-- 
mine the rights of the acu parties claiming said tract. A hearing 


was duly held at which said parties appeared either in person or by = 
attorney and offered testimony. Upon the evidence submitted, the 
district land officers decided i in favor of Lezeart, and on appeal your. os 


office reversed their decision and held Lezeart’s application to purchase i 
for rejection. From said decision of your office, Lezeart duly sd eas oe 
The grounds of error insisted on by thé appellant are: — | 


| 1st. That Lezeart was the only person in possession of the iraet in. : Py 


= | controversy prior: to and since the township plat of survey was ale. =e 


| in the district land office up to the date of said contest. | 7 
2d. That Lezeart had a preference right of entry of said tract for : 


| sixty days from the date of the filing of the township plat of survey in, . «2% 
the district land office, and that any filing prior to the a a of eee 


- gaid sixty days could confer no rights as against: him. | 
8rd. That if contestants acquired. any rights t to said property, they 
must assert them as intervening claimants. — 
The evidence shows that Lezeart, about March 16, 1881, made a con- 


> tract. with Edward Carroll to locate and improve a coal lait Some - - 


- time during the same month, Carroll located the 3laim for Lezeart, upon 


the tracts in controversy. Carroll swears that about two months after-. a : : 
wards Lezeart refused “ ‘to put up some money,” and said that he did Uae, ion 3 


| 1819 L D—" 
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- : : 2S not know : as he wanted. any interest in coal land: and that ws ie did not ge 4 
ere think there was anything in it,” so Carroll took Lezeart’s notice down 
and put Mr, Pixly’s notice in ‘place thereof. It does not appear that — 


Lezeart: ever saw the land, except when. passing over it in a railroad 


to diseuss the question as to the effect of said reservation where sec- 


tions sixteen and thirty-six contain mineral, but no locations have been _ 7 
made thereon prior to survey, for the reason that in the case at barthe — 

- locations were made prior to the filing of the township plat of survey. 
_in the local land office, and your office was advised on July 30th last, 


that such locations. prior to survey were not intended to be included 1 in 
the order of suspension dated March 24, 1885. 
Said decision of your office is accordingly affirmed. 


RAILROAD GRANT—PRIVATE CLAIM. 
SOUTHERN Pao. R. R. Co. v. CUMMINS. 


Legal sub-divisions of odd-numbered sections within railroad limits, lying upon the 
original boundaries of a rancho, the major portion whereof are without such bound- 
aries inure to the railroad fone : 


Acting Secretary Muldrow to Commissioner Sharks, August 10, 1885. 


I have considered the motion for a review of Departmental decision 
of 'ebruary 14, 1884, in the case of the Southern Pacific Railroad Com- 
pany, Branch Line, v. David 8. Cummins, involving the NW. 4 of Sec. 


25, T.1 N., RB. 10 W., S. B. M., Los Angeles district, California. : 
ee, The deciaion 1 in question. found, upon your office’s statement of fact, 
oe that the said NW 4 was “within the exterior or claimed liniits of the .— a 
_ Rancho Addition fe San José, as surveyed by U.S. Deputy-Surveyor 
Thompson in August, 1868 ; but was subsequently excluded therefrom > 


oo by Wheeler’s survey thereof, made in October, 1874, (pursuant to De- 


ons " partmental decision of September 20, 1872, in the case of Dalton % = 
Haines et al.,) which survey ° was 8 approved and patented by your office oe 
—. Jecember 4, 1875.” —— Ss 


car in Ji une, 1882, and his testimony in many respects is contradictory © 
and unsatisfactory. -Itis not shown by a fair preponder: ance of the testi- _ 
_°. mony, that the adverse claimants did not have possession and makethe 
es required improvements as alleged by them. Lezeartmadehis application . 
*. under section 2347 of the U.S. Statutes, and he acquired no rights by vir- 
tue of his alleged prior possession as against the adverse claimants, who. 
. . filed their declaratory statements within the time prescribed by law. ~ 
_. A+ portion of the land applied for by Lezeart 1 is within section 36, which | 
was reserved for the purpose of being applied to schools in said Terri- | 
tory. (Section 1946 U.S. Revised Statutes.) It will be unnecessary 


Bove 
Se rel eee Ee ee ee 4 


Said motion urges, however! (inter alia) that as. to the N. yor the NW. eek. 


eee of said section, such finding was an inadvertence ; ‘inasmuch | as. s the can 
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ineparent has since found by its decision. of March 3 1884, in the case 


of the said. company against Shorey, (11 C. L. O. 11) that only the — | 


minot portion of the N. 4 of the NE. 4 of the aforesaid section 25 was 
within said rancho, as surveyed by fie sae G. S. Deputy- Surveyor 
Thompson. 

Scrutiny of your office records shows that the major portion of the 
two forty-acre tracts comprising the said N. 4 of the NW. 4 of the said 
section 25 is without the claimed limits of said rancho, nd under the 


rule that invariably obtaizis in such cases, the said tracts inure to the 


railroad grant. 

_ As stated in the Shorey case: “ Your (office) decision was based upon 
the invariable rule that all legal subdivisions of odd-numbered sections - 
within railroad limits, lying upon the original boundaries of a rancho, 


_ the major portion whereof are without such boundaries, inure to the - 
railroad grant.” - 


. Inasmueh as the ‘said N. 4 of the NW. ‘ in i question unquestionably 7 
falls within such categor Ys said motion is accordingly granted to the © 
; extent specified. , | | 


——— 


ij 7 
| 


REVIEW. 
* pala wae: UV. FRENCH. 


aa asians for review of departmental decision of April 30, 1885 a 
(3 L. D. 533), denied by Acting Secretary Muldrow Atgust 10, 1885, . 


7 PRACTIOR—PENDING CONTES1. 


DURKEE a. TEETS. 


Two contests should not be allowed at the same time against the same entry, but an 
affidavit of contest offered during the pendency of another suit should bé re- 
ceived and considered upon the disposition of the pending case. 


Secretary Lamar to Commissioner Sparks, August 17, 1885. | 


In the case of George W. Durkee v. Edward Teets, involving the 
SW 4 of Sec. 28, Tp. 113, R. 60, Huron, Dakota, wherein the Depart-_ 
ment, under date of April 30, 1885, (3 Li. D. 512,) ordered a hearing, a 
motion for review has been filed on behalf of Teets. 

_ Reference to the decision in question shows that Teets made home- 
stead entry for the land described, and that doring the pendency of a 
contest, concerning said land, which arose between Teets and one-Camp- 
bell, Durkee began a contest against Teets on the allegation of aban- 


donment, It was held that the local office properly allowed Durkee to 


file his affidavit of contest, but: erred in allowing him to proceed with 
“his suit before ‘the Campbell contest was finally determined ; but that 
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a ett a3 i es 
Against this decision it is urged that the ene of the Campbell ss 


a as. ne latter contest had. in the, meantime been détenmiaod favorably a 





ee _to Teets a hearing should be had on Durkee’s allegation: of abandon- ea” 


a contest barred the initiation of contest by Durkee, or in other worda _ 
__. two contests should not be permitted at the same time against the same 
-... entry, and that therefore the order for a hearing should be vacated. 8 
The decision in effect i is in keeping with the doctrine upon. which the 


ine oe notion rests, for it was expressly stated therein that no action should — ee 


have been allowed on Durkee’s affidavit until after the pending suit. — 


Vee ; “was disposed. of, but when such case was out of the way there then ex- 7 : 


| isted no obstacle to the. allowance of the second contest ; and said. de- ; 


: x ‘ision in ordering: the hearing went no farther than to recognize the anes 


“ tight of Durkee to file his affidavit of contest and have it considered : d 


7 a when the record was cleared of pending contests. 


~The motion is dismissed. 


RAILROAD GRANT—PRIVATE CLAIMS. | 


- SourHERN Paciric R. R. Co. % Nutmo. ad, 


At the: date the grant became effective the feaot in question was reserved, being. then o Fon 


included within the alleged limits of a pavete claim. . 


- Acting ‘Seoretairy Maldrow to. Commissioner Sparks, August 20, 1885. 


me have considered. the motion for a econsideration of ‘Deépartinental a - 
i decision of February 7, 1884, in the case of the Southern Pacific Rail. 
‘road Company, Branch Line, v. John Nimmo, involving the NW +t ofthe 


ae ae NW 4 of Sec. iH, T. t S., R. 10 W., 8. B. M.; Los 8 Angeles district, Gal: bes oS 


— iformia. — 


The decision. in aaestions was. rendered under authority of depart: 


ental decision of February 5, 1883, in the case of the said company v.._ 2 
-— Bherle, (1 B. L. P., 63) and it was not until the Department had ren- 
-- dered the same, denied motion for review thereof, and decided several 


cases thereunder, that the cenuineness of the certificate. of the United sr 


ae States district court, referred to in the Eberle . dcaiston, was. called. in. o 


ie question. That was done in this wise : , 7 
Under. date of October 10, 183, your office tieaieuiitied apn hes 
a “brief: of Henry Beard, of. oun for said company in this and sun- 
dry cases involving certain lands situate in townships 1 N., BR. 9 W., ea 

“and 1§., R. 10 W., 8. B. M., Los Angeles, California, accompanied with be Fa 
 & paper purporting to be a certified or office copy of a certain decreeor ° 

order of the United States district court for the southern district. of. 2S 

-. California made under date of November 21, 1867, in ve The United = 

. States v. Henry Dalton, which copy is a duplicate of another on. file in — 


ae ‘your office as part of the record in the Rancho Azusa ase (certified aheaess 
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ace by the deputy clerk of said seuss 10 date being ean bar. | 


a4 ring, however, the word § ‘ jurisdiction,” which occurs in the latter ine a 


_ stead of “ prosecution,” as in the former copy. 


The decision in the Eberle case was based upon the hypothesis that 

the Hancock or Thompson survey of. said rancho was subject to the 
_ provisions of the 2d section of the act of July 1, 1864, (13 Stat., 332,) 
since, as stated in said decision, said surveys “had neither been ap- 
proved by any of the United States district courts of California, nor by © 
the Commissioner of the General Land Office, at the date of the ap- 

_ proval of the act in question, and as proceedings for the correction of 
said surveys were ‘pending on the passage of this act in one of the said 


_ district courts,’ it is quite manifest: in the Hght of such express pro- 


_ visions that at the date the railroad grant became effective, the tract in - 
question was claimed in the proper, tribunal to be. part of a Mexican 

grant, and that the claim was sub ad pene the adjustment of the 

- same.” | | 
Such discnspance having been thus called to the attention of this De- 


ve partment, it directed your office per letter of ‘March 3, 1884, to “pro- Eas 


eure and forward to this Department. so soon as: practicable a duly 


. 4 authenticated copy of the original | order in question, and ascertain — 
whether there be any indications = erasure or alteration upon the face . 


of the court’s record. oe 
Agreeably to said daecdbn: your office’ per ieeiae of April 4, 1884, 


. _transmnitted (inter alia) duly certified copy of said court’s order or de- ee * 


cree, certified. March 19, 1884, which appears in form following : 


“At a stated term of the District Court of the United States, District oe 


- of California, held in the City of San Francisco, on Thursday, Novem- — 


aay css Rai acamnaimne aaa i la aoa 


‘THe Uwrrep. Spares ; 
a, pas. S. ‘D. L. Oo 
‘Henry DALton. | 


The motion to. denis the proseedings h herein was this ae called for ; 


hearing. Mr. E.L. Gould appearing on behalf of claimantand R.F.Mor- 
rison, Esq., Assistant U.S. District Attorney, on behalf of the United — 


‘States; and after hearing counsel, it is decreed that the claimants ex- 
ceptions and all proceedings upon the survey herein be dismissed for 
want of prosecution, and that the papers and -proceedings in sueh sur- 
vey be remitted back to the Surveyor- manera for the District of Cali- 
fornia.” 

Accompanying said. éertifionte is a letter foi the clerk of said court, 
dated March 24, 1884, to the surveyor-general for California, stating - 
’ that the court record bone “no mark of erasure or of having been tam- 

poled with.” - 7 a, : 
_ - The company’s resident attorney urges that the court’s action : ren- 
dered the surveyor-general’s approval of the Hancock survey of the — 


Azusa rancho in o ROBEY, 1860, a pally : and: that such approval i in: 
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eS. validated the Thompson survey. of said rancho, 2 as was held oe this po 
Department January 4, 1882, in re Rancho Alisal. (1L.D.,198.) 
-.. The question therefore arises: What effect, if. any, does this change oer 
_'.. of action have upon the theory of the Eberle and: kindred cases 2 
(ew 4 «db is true that both the Alisal and Azusa surveys were in court under 
- the act of June 14, 1860, (12 Stat., 33;) and that the survey of the = 
former was approved Deccniber 9, 1865, and the. exceptions tothelatter 


. were dismissed December 9, 1964, as recited 4 in the Eberle Case. 


‘Upon such state of facts it is true the Department held in the Alisal 


ease that a survey made and. approved prior to the passage of the act 
of June 14, 1860, duly published and ordered into the United States: 
district eonit thereunder and pending at the date of the passage ofthe > 
act of July 1, 1864, was final; and in the language of the court 125 
United States y. Halleck (1 Wall., 454,) ‘“‘whatever question might be 
i - raised as to the jurisdiction of the district’ court to supervise the sur- 
vey previous to that act, there can be none since its passage’? Having © 
= ae jurisdiction to approve the ie its decision was, final as oe its « Cor: | 
-- -reetness.”” ene ae, 
_ Itis contended, in behalf of the company, that if the. court had dis. cee: 
~ missed the survey proceedings for want of jurisdiction, it would have 
thereby recognized that of the Land Department, whereto it remitted © 
the same for adjustment agreeably to the provisions of the aforesaid. 
act of 1864; whereas, the court having dismissed said proceedings “for 
~ want of prosecution,” it thereby virtually. recognized. its own. jurisdiction ae 
and denied that of the Land Department, whose function was simply — 
= - ministerial, its province being merely to forthwith issue patent (as Pa 
of course) according to the survey approved by the United States sur- 
 veyor-general pursuant to the provisions of the 5th section of the. act a 
_. .of June 14, 1860. And that, in this view, this latter action rendered 
 guch approval of the Hancock survey in the year 1860 a finality, and = 
- invalidated the Thompson RT veN which it was not competent for the a 
. 7 ‘Department to. order. ues 
. But it will be observed that granting the fact that such arossedings 
_ were dismissed for want of prosecution, and that the Hancock survey 


was the only authoritative or competent and conclusive survey, exclud- 


ing, as it did, the tract in question, the substantial fact remains, never- 

theless, that at the date the railroad grant became effective, and until 
i. September 20, 1872, the question touching its competency and accuracy ee 
was actually being contested. and said tract claimed in the proper tri- 
-. punal to be part of said rancho.. Hence such claim was -sub judice 
ee pending the adjustment of the same, and ‘the tract excepted: ‘thereby _ 

-. from the operation of the railroad grant. | “ 

“Undoubtedly a ttact of land embraced | wi thin a ‘Mescat or Spanish : 

. grant claim.at the date a railroad. grant becomes effective, isexcepted = 
-... from the operation of the same; because such tract cannot beregarded = 
ot oe as forming a Daly of: the | publie lands’ of the United. States, a as s such , 8 SS 
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. case.” Atlantic and Pacific R. R. Co. v. William. Fisher, (1 L. D. 406). 


~ “As before stated, the company’s grant became effective April 3, 1871. 
. « The Hancock survey of said rancho was not approved and patented 
. by your office until May 29, 187 6, and Eberle applied to make homestead | 


entry of the tract June 23, 1881. I am, therefore, of the opinion that 


_. the tract in question was reserved from the operation of the company’s eH e 
grant, and that the same formed a part of the public lands subject to 


homestead claim when Fiberle applied. to enter the same as such’ an 


Eberle case, supra. 


As was said by the Department in its ‘decision of. ¢ May 24, 1881, in 


the matter of Henry Dalton’s application to purchase, ander the 7 th 


section of the act of July 23, 1866 (14 Stat., 218,) certain lands alleged 
to have constituted a portion of the original grant of Azusa, but ex- 


eluded from the final survey thereof: (OA fer prolonged controversy, 


this Department sustained the Hancock survey Benton Perk 


x 20, 1872, and the ee eee was approved by your ne ‘on. May. 29, 
1876.” 


In every case of + application under section 5 of the act of J uly 17, 1854 the aes 


Thus it aed appears that the Department has ingatiably consid. 


' ered said tract to have been sub judice or reserved from the. operation | 
of the railroad grant at the date the same became effective. I must _ Pe | 
therefore decline to disturb my predecessor’s decision i in ee ‘The | ae * 
‘motion is nes denied. = | | 


OREGON DONATION. . 


- Louisa A. BUCHANAN. 


‘Land Office should ‘render decision ; and in the absence of appeal such decision 
will become final. 


ve the apnlicution is. allowed by the distri ct office Sia adhi Gotten approved by. 


the Commissioner of Land Office the papers should be transmitted to the ss ead 
ment for final action. | 


; Departmental instructions of June 27, 1877, modified. 


| Acting Secretary J enks to Commissioner Sparks, August: 22, 1885. | 
On the 30th ultimo, your office favisantied to this esaseacate the” 


_ papers — relative to the application of Louisa A. Buchanan, formerly | 


. Louisa A. Pregy, to be permitted to locate one hundred and sixty acres. 
of land in Washington Territory, under the fifth section of the act of 
_ July 17, 1854. (10 Stat., 305.) 


Said apploasion: was filed { in. the district land office of vanes in 


said Territory on June 17, 1885, and was “ rejected for the reason that 

the mother of the petitioner has had the benefit of the Donation Act 
- and that petitioner is not an orphan within the meaning of the act. of | 
oo pay 17, 1854.7 


On 5 une 19th last, the petitioner filed an appeal to your office from — me 


eta is dented i the U. Ss. Saprenié Court i in the Newhall- Stiga = 


ewe 
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| - vaid decision! ‘Tn said: letter of transmittal it is stated, ae <1: am of the ; : on 
rae opinion that the register and. receiver were right i ty their action in this” ee 
~ ease, and therefore T recommend that the same be sustained. This eX- i 
pression of views, I regard AS. simply advisory, and: under no circum. 
_- stances in my judgment can it become final, under the law, until sanc- | 
pee tioned by the Department, and. therefore I ‘forward the papers in this 
-  . ease direct to you, without notice to the local | office, notwithstanding tee 
eae said appeal” ae 
at Tt is provided | in said aoe that due ae shall be made to tiie’ satis- she 
~ faction of the district land officers, “ subject t to the decisions of the Sec- 


oe ; petary of the Interior.” 


| That proviso does not srohibit your office from. onde ing ¢ a “decision — 
os upon the: correctness of the judgment of the register and receiver upon 
the proof submitted by the applicant. Ample authority for such ace. | 
tion may be found in Section 453 of the U. S. Revised Statutes, which 
a provides that, “ the Commissioner of the General Land Office shall per- 
form, under the direction of the Secretary of the Interior, allexecutive 
ae  auities appertaining to the ‘surveying and sale of the public lands of 
_.. the United States, or in any wise respecting such public lands, and? * 3° 
also such-as relate to private claims of land and the. issuing. of patents tye 
mie . for all grants of land under the authority of the Government. Bia oon ee a 
ae The action of your office is based upon the departmental instruction G. 
_. found in the case of the orphan children of Robert and Ellen Owen, de- ary 
cided on June 27, 1877. Those instructions are hereby modified, and =~ 
>. your office will render! a decision upon every application presented undez 
: = said section, and in case the application is rejected. and the party ap-— A ae 
a peals, the case will be duly transmitted to. this Department for final 
action. If no. appeal is filed, the decision of your office will become =~ 
OS final. ‘The district. land officers should be duly notified of the decisions — ae 
| . of your office and the applicants advised of their right of appeal. » oa 


- If the. application is allowed by the district land officers, and ie oe 


action is approved. by your office, the papers in the case should be j 
E transmitted to this Department for final action. ie 

. The papers in the case at bar are herewith returned; for action by 

| your. office i in accordance with ine views s herein expressed. 


ae _ MINERAL LAND. | 
SANTA CLARA we ASSOCIATION v. ‘Scorsun 1 ET AL. 


the mineral it contains than for agricultural purposes. 


- Acting Secretary y Tenks to Commissioner Sparks, August 24, 1885. 


I have considered the case of. the Santa Clara Mining Association Of 
Baltimore 2, Giacomo Scorsur, B. Scorsur, and Michael Sadielovich, in-) te 
is volving the character of the land of certain portions of Sees. 30 and alg eu 

ees T. 8 8. R. 18, y of Secs. 25 and ¢ 36, T. 8 a R. 1 io and of See. 1, Tr 9 e vo 


a On the evidence submitted it is. held that the landi in | question is more valuable for . 2 Os 
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S, R.1 W., M. D. M., San: Francisco, California, | on appeal by the con- ' 


testants fiom the jeeion of your office of December 18, 1884, affirming © eee. 


the register and receiver’s action adjudging the tract. ic be mineral 


The only question presented. by the papers in the case is one of. fact x 4 ie : 
as to whether the land involved is more. eae for mineral purposes ine 


| or for agriculture. . | 
'. The testimony, which I have careful iy examined, is voluminous and : 
- exhaustive. | as 
It appears that prior. to ihe: eomienecnent of this contest ‘fie re- 


ceiver of the Santa Clara Mining Association of Baltimore applied to | _ 


ace file an application of said company for the lands in contest in this case, . os 
which application was refused by the register, for the reason thata 


portion of the land embraced therein had been applied for by parties a - - 
under the homestead and pre-emption laws, and that patent had already | 
issued to one Pedro Montoyo for the NE. 4 of Sec. 25, T. 8 8. R. LL. W., ag eS 


| thereof. 


Thereupon the present contest was initiated before the. register. ee - 


: receiver, excepting uneren On said tract So ) patented to Pedro Montoyo 
aforesaid. | 


The testimony hows that the anaes in question are located about sixty : ei 


‘miles southeast of San Francisco, within. a few miles of the city of San | 


. Jose, in Santa Clara’ County, adjoining the Capitancillos creek, and ._ 


stretching out in a southeasterly direction therefrom, embracing 957. 32 
acres. That the country.is rough and mountainous, cut into by nu- 
merous deep, precipitous | ‘guiches and canons, and covered to a great 
extent by dense brush, chaparral and scrub oak. That there are occa- 


= sional patches of fairly good soil, varying from. one to. twenty. acres in . a | 


extent, but that the great mass of the soil is thin, and unfit for cultiva- 


eo tion. That the land is situated in a mineral belt. embrace within four 


miles the “Guadalupe,” “New Almaden” and Henriquita” quick. 
; silver mines, all noted for the amount of quicksilver produced. from 
‘them. That immediately to the northeast of said lands lies the Guad. 
alupe mine, also the property of the Santa Clara. Mining Association. 7 


- That from said Guadalupe mine there extend in a. southwesterly - 
direction, three. distinct ore bearing zones, penetrating and passing — a ey 


- through said Section 30 of the lands incontroversy. That. several of the — . 


7 tunnels of the Guadalupe mine penetrate Lots 7 and 8 of said land toa 


distance of three or four hundred feet; that many car-loads of cinnabar 


have been taken from these tunnels, and that within ten years some forty | 
_ or fifty thousand flasks of metal have been taken from the lands south of — 


. the Capitancillos creek. That. the company has spent $1,500,060 on its 
whole claim and that. $100, 000 of that sum have been expended i in de-- 
veloping the mineral resources of. the public: land in question. Some » 


seventeen witnesses, including civil engineers, surveyors, mining ex- — 


- perts, practical miners, assayers, mining engineers, the. deputy county 
ASSERSOT; and noleniorne EAEOOS, all ane with the land, testi- 7 
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: “fied, 0 on the pat of claimants; that the fomnaeiar of these aes is similar Rg 
~~ to that of the surrounding mineral bearing lands ; that numerous speci- - 
mens, produced i in evidence, from croppings in various parts of sections | 
30 and 31, contained mineral, or indications thereof; that each lot and 


“each ten acres of each lot is more valuable for. ee purposes than 


_. for agriculture, and. that, as a fact, agriculture had been prosecuted .— | 
_. thereon to a very limited extent. The witnesses ou the part of contest-- 
ants were principally neighboring farmers, none of whom claimed tOnae 2 
~ be mining experts. . Their testimony is to the effect: that several tracts ot 
have been cleared and cultivated; that: much more of the land is fit for: 7 


cultivation, and is more valuable for agriculture than for minerals. 
—Itis urged, in view of the fact that this. land adjoins certain. quick- 


silver mines, it would have been worked long ago if it had any mineral 
- value, and that the bad faith of the company in this matter is shown 
by the fact that they have so failed to work said land. This would be 
=. a weighty objection were it not. for the further fact that for the past 
seven or eight years—since 1875—the company has been actively en- 
gaged in developing the mineral resources of. these lands and the lands oo 
o immediately adjoining them on the northeast. | _ 
aces The testimony is conclusive that the land is more valuable for ieee 7 
. than for agriculture. - ‘The decision oF sone office - is: therefore affirmed. oe 


PRA CTI CE—RE VIE wi Om CE. 


CONK: %. , RECHENBACH. 


. Notice of a motion for 1 review shoal be given within the time allowed for filing sueh “ie : 
- motion; but as the rules of practice are not explicit in such requirement a failure | | 
- to thus serve none? will not defeat the consideration of a motion for review after i. 3 


- due notice. 


_ Acting Seoretary J enlts to Commissioner Sparks, August 24, 1885. 


eee a the case of Rebecca, Conk v. Ferdinand Rechenbach, qavelving the oe 
_ z w. # of the SW. $ of Sec. 25, and the BE. 4 of the SE. tof Sec. 26,T.6N., | 
R12 B., M. D. M. , Sacramento, California, wherein a decision was ren- 
dered November 17, 1884, a motion for review has been filed. on behalf : 


of Rechenbach. . 


- Against the consideration of kad motion it is gee ina fonuniee mo- 


ar tion to dismiss that no notice of said motion for review was given. . 


_ It appears that the motion for review was filed by non-resident attor- 44 
neys, and though filed in time, no notice thereof was then given. In | 
a March, 1885, after the time for filing a motion for review had expired, 
ae resident counsel for Rechenbach served upon Mrs. Conk’s attorneys’ 
copy of their argument in support of the motion for review, and allege 





x in a letter that a CORY. of the ongmar motion was farnished with said ae os 


ns argument. 
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Rule 7 6 provides that motions for review will, be allowed in accord. | 
ance with legal principles applicable to motions for new trials at law. | 
“after due notice to.the opposing party.” | | 
Rule 77 provides that such motion, except when based! ‘upon newly- 
discovered. evidence, ‘must. be filed within aoe days from notice of 
such decision.” 

— Rule 99 provides “ that no motion atectne: the merits of a case or the 
: <roeilik order of proceedings will be entertained except on due proof of | 
service of notice.” 7 

While it is apparent that said motion should not be considered except 
after due notice to the adverse party, it may be observed that, although — 
‘said notice is required under the rules of practice, said: rules do not ex- 


oo: plicitly state the time when service of such notice shall be made, though | 
providing that the motion itself shall be filed within thirty days follow- - 


ing notice of the decision. A fair construction of rules 76 and 77 would, 
however, seem to require that notice of a motion for review should be 
| given within the time allowed for filing such motions. _ | 
The attorneys for Mrs. Conk apparently rely upon the failure of coun- | 
sel for Rechenbach to give the proper notice and therefore have not 
made any response to said motion upon its. merits. But taking into 
eon sideration the ambiguity pointed out in the rules of practice, together 
- with the fact that the motion for review, aside from notice, was properly 
filed, I am of the opinion that the motion to dismiss should be denied. 
| You will therefore inform the parties herein that said motion to.dismiss _ 
is overruled, and that the usual time after notice of this decision will be 
accorded to counsel for Mrs. Conk to file answer to the argument of_ 
- Rechenbach’s attorneys on the motion for review, and for reply thereto... 


‘  NATURALIZATION—COUNIY COURTS OF COLORADO, © 
| _ JOHN SKELTON. 


The spaute gourts of Colorado, as organized under the constitution and statutes of a 
the State, are authorized by virtue of section 2165 of the Revised Statutes a0 ad- 
‘Init an alien to citizenship. | ) ae | 


Secretary Lamar to Commissioner Sparks, August 26, 1885. 


I have considered the appeal of J ohn Skelton from your predecessor’s | 
decision of May 27, 1884, pursuant to previous action of September 25, 


4 1880, refusing to accept the final certifiate of naturalization issued by the 


- county court of Saguache county, Colorado, as proof of citizenship i in 
' : support of his final homestead entry No. 76, March 16, 1880, for the S. . 
4 of NE. 4, NW. 1 of NE. 4 and NE. tof NW. % See. 9, - 45 N., R.6 

E., Del Norte district. . ; 
| The sole question presented Bye the acieal is, whether or not the said 

court was authorized to admit an alien to citizenship, under section 
2165 of the United States Revised Statutes. zs : ; 
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That's asction: provides for the takeing: of the cathe: ‘requited be law, e) a 


| : es before a circuit or district court of the: United States,. or a flistrict or i 


kegs supreme. court of the ‘Territories, or @ court of record of any of the. os 

. States having common law jurisdiction, and asealand clerk.” =. 

7 ‘The county courts of Colorado it is admitted are. courts. of record, 

— having common law jurisdiction and a seal, and the question is nar- 8 

rowed to the inquiry whether or not each of them has a ete within, ne OP 
a the meaning of the provision. cited. ; . 


By the constitution of Colorado (Art. VI; See. 1—General Statutes,’ | 


1883, 48), the judicial power Is st vested. in a supreme. court, district. ~~ 
ce courts, county courts, justices of the peace, and such other courts as 
may be created by law for cities and incorporated towns.” ee tg 
Section 22 of the same Article (p.. 51) provides for the election ce a ce. 


i ee county judge in each organized county, “ who shall be judge of the. 2. . 
m county eourt of said county, whose. term of office shall.be three yOars, hee 


< and whose compensation shall be as may be provided by law.” Bice: 
. Section 23 makes them courts of record and gives the legislature, Be a: 
| - with certain restrictions, power to. regulate their jurisdiction. | , bees 
e. ‘Section 28 (p. 52) prescribes that. all laws relating to courts shall ; 
be general and of uniform operation throughout the State; and the oe 
organization, jurisdiction, powers, proceedings and practice of. an courts a 


oe of the same class or grade, so far as regulated by law, and the force 


and effect of the proceedings, jndgments 2 and decrees of. such courts ete oe 

©” severally, shall be uniform.” | gai 
7 _ By general. legislation provision is made for the jurisdiction ae re- by ie a 
‘gulation of the county courts, for the-seal, the clerk, the fees and com a ae 


oe pensation of the judges and clerks, etc. 


‘Paragraph 505 (p. 248) is as follows: “The county commissioners for ee 


- each and every county, whereil’ no seal has been provided for the a 


county court of such county, shall at once. provide a seal for such court, Pee 


: _ but any court possessing no seal may usé a scrawl for a seal, until a seal | 
shall be provided as aforesaid ; and in any case where the county court — 


is using» the territorial seal oF the probate court, the county commis- ae ; 


- sioners shall provide a new and proper seal.” paar 
ea. Paragraph 495 (p. 245) provides that: * The iaiees of the ae. county eg he 
courts may éach’ appoint. a clerk, whose powers and duties shall be sin- 


Te ilar to the powers and duties of the clerks of. the district courts, and | 


_ he shall receive such fees and compensation as is now or may be here- 


- _ after. provided. by law. Or if any of the said. judges prefer. so todo, - oe 


7 they. may elect to perform the. duties of clerk. and receive the compen- i ad 


sation and fees therefor, and in such. cases all processes: issued from 


 gaid court shall be issued by and in the name of the judge thereof, and 


under the seal of said court. If any clerk shall be appointed as afore- oe 


Be ; . said he shall qualify and give bonds as clerks of. the district court are _ a - 
Sia required to do, and be subject to the same liabilities a as are or may be ee Ee 


eee pray ided Ly law. m 


a ono 
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In the case before me your office held that as no clerk had been ap: 


; pointed by the county judge, but. he was himself performing the duties 


of clerk under this act, the court of which he was such judge and clerk 
. Was not a court. having a clerk, and was without Junerignon: to admin: 
ister the oath of naturalization. 
To sustain this ruling the causes of ex iurte Cregg (2 Curtis, 98), 
| State ». Whittemore (50 N. H., 550), and State of Nebraska ex rel. Foss- 
ler-v. Webster County J idee. (7 Neb., 469), are relied on, in which it — 


| was held that “a court without. any clerk distinct from the judge of 


such court is not.a court ‘having a clerk’ within the aeeams of the — 
- United States Statute.” — / 
| Admitting the weight of authority of these Gon Gois=aichon ghi in the | 
case of Whittemore, (50 N. H., supra.,) the court while relying on the 


decision in Cregg’s case, ex prekaky stated. that. Judges. Clifford and: 


Clark in the U.S. Cireuit for the District of New Hampshire, in case 
not reported, had recently given a directly contrary decision—it_ is 
_ proper to examine the cases themselves in view of the laws creating a 
_ the tribunals, and determine therefrom whether or not the Drerent mat- — 
ter comes within the same reasons and restrictions. . —— 
In Crege’s case the oath was taken in the police court of the city of 


Tek, roe and it is set. forth in the decision that “in the act for organizing 
the court the justice is directed to keep a, fair record of all proceedings — 


- therein. ” Tn the N ew Hampshire case the statute is not set out but . 
- the opinion recites that ‘ the counsel. for the State are understood to. 


: --admit that the police court of Nashua had no other clerk than the _jus- 
tice of that court.” ' And the decision, as before stated, was rested en-- 
_ tirely upon the case of Cregg. In the. Nebraska case the decision rests eee 

also upon that reported in 2 Curtis, it being specially recited that Dye 


~ the laws of the State “no authority is given for the appointment of a. 


= clerk for the county judge.” ia 


These then were all cases arising under iawe which. had not author- 


ized the appointment of clerks, nor provided fees and compensation ms 
therefor, nor specified duties which they as officers of the court must 


perform. The fair record of proceedings necessary to make these. tri- | 


-. bunals courts of record was to be made by the judge as part of his own _ 


ae official duty. It is not shown and consequently Judge Curtis decides - 


- that beyond this these duties did not extend. And he looks. to the a, 


. “act for organizing the court” to determine its character. This i isim- _ 
ny portant. It is true he discusses the reasons for the requirement of a 
“y ‘separate officer. whose duty it shall be as such clerk: to record the pro- 
+ eeedings, and holds that the judge recording such h. proceedings as fl 


= pet of his judicial duty is not such officer. 


When we look at the Colorado act we find the office of clerk snueilied — 


for and its separate duties and compensation fixed by reference to the 


fe: general law. The act organizing the court is. the constitution ‘itself, = 
: appl eens by the ‘egielauive provisions Ue thereby. and not ie 





ate ecntothde therewith. Tf the statute conics with the Goristi tution, it 
a void. N ow, the constitution provides that the organization of alr. - . 
ae these county courts shall be uniform, as well as their powers, juris- . 
- 7 ‘dictions, proceedings and practice, and the force of their judgments 
- and deerese: Pursuant to these indispensable requisites the legislature. _ 
- gave them organization. First the judge is elected and qualified. Next - 
_ he may appoint a clerk, who shall likewise qualify. Their duties, fees 
and compensation are entirely distinct and separate. The courtis then 
— ready to proceed as organized. But the judge, if he prefer, “ ‘may. elect 
to perform the duties of clerk, ‘and receive the compensation and fees 
therefor.” Now, if any county court may by its organization be said, 
to havea clerk, then by the constitution all must have—else their organ- 


ization is not uniform as required. The intent of the legislature must 


-. be considered as having been to give each a clerk so as to answer this 


requirement. It is not essential that any particular person be desig- 


nated for appointment. That is matter for the judge under the power - 
granted by law... He can not be presumed to have the power.to enlarge - 


or diminish the jurisdiction of his own court of which he is but an 


- officer. The organization exists by virtue of the constitutional and 
_ legislative provision, and the offices are essential to its capacity to act.. 


A vacancy may exist in one of those offices, but a person lawfully des- 
ignated may act therein. They are no less offices because thus specially 
filled.. So if there be a competency for the judge to elect to fill the 
office of clerk by performing its duties, he does so by virtue of such 


permitted election and not by command or persion of the statute 7 


to dispense with the office itself. 


The same construction must apply to this as 3 paragraph 505, with 


regard to the seal. This speaks of a “court possessing no seal, ” and 
provides for its want—but would such court be declared outside the 


provision of section 2165, if it used the temporary “ scrawl” substituted ~ 


by the act? I think not. Yet it is precisely in meaning like the other. 
In the one case, “a seal,” in the other “a clerk” is to be provided, being 


authorized by the law. In both cases the manual instrument is recog- — 
nized as not being actually present. But the court ‘‘ may use a scrawl,” . 


and the judge “‘ may elect to perform the duties of clerk.” It would ne 


_ sticking in the bark to say that in either case the essential thing, the — | 
agent or instrument necessary to the- separate office or. function, ig not 


| found i in the organization of the court. 
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Butsupposeit be held that such court has no clerk, aad the. j jnriadiction Et ‘ - 


fails. The judge appoints a clerk and jurisdiction atonceattaches. An 
a, alien to-day is naturalized.and the next hour the judge dismisses the: _ 
clerk and elects to take the duty on himself. The jurisdiction again van- 
-..  -ishes.. Is it not almost absurd t tosay that by such slight acts merely of the oe te 
-. performanceof duties under a law required by the constitution togiveuni 


_ formity to all courts of like grade and like uniformity to their proceedin. g8, i 


: = jud gmentsand decrees 66 te the jeweled senetion and. auth ority.¢ of 7 7 . i 
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judicial acts—nay, the very organization of the Snare itself may chan ge, . 
_ and the individual seeking his right at the portals of justice shal) lose 
the fruit of his endeavor, by an after-discovery of this transitory and 


 illusive condition? This could never have been intended. The act of _ : 
organization must be looked into to find the fact of jurisdiction, and if — 


the act clothes the county court with the character of a tribunal to © 
which this jurisdiction attaches, it must attach whenever its offices are 
_ filled with persons competent to perform the duties and: receive the pay 
attached separately thereto—whether such ceporianee be by one or 
another individual. | 
With equal force it may also be suid that sach incongruity wii not 
_ reasonably exist as that the jurisdiction should be feand in one county 
in a court of precisely the same constitutional eae as that of another | 
not having jurisdiction. - | 
It may be objected that the form of certificate in this case has omitted 
therein or stricken out the words “ and clerk” in the recital.of the char- 
acter of the court. This is not in itself material if the jurisdiction be 
otherwise shown. The recital is not proof of the fact, and attestatior — 
is specially required to be made by ‘the judge in such cases by para; | 
- graph 495, a fact which intimates that without such pubnouty he would . 
probably be called upon to attest as clerk. 7 7 
_ _However this may be Skelton’s rights as a citizen arise from his havi. 
ing taken the oath, not from the certified entry of his admission by the 
-eourt and if it be shown that he did So, it is sufficient (Campbell v. ae 
don, 6 Cr., 176), | | 
I soneludé therefore that the appeal should be ‘sustained. - ‘And this _ 
action appears to.accord with your predecessor’s own view as expressed 
in this case, to the effect that while he has doubt as te the construction — 
of law adopted by your office, he prefers to have the opinion of this 
Department before reversing the. practice hitherto maintained. Said 
decision i 1s accordingly reversed. : 3 


‘TIMBER CULTURE ENTRY. 
MoREHOUSE v. CAREY. — 
An entry will not be allowed upon a section that contains from. forty to eight ty acres 


. of marshy land covered with a dense growth of small trees of the character used | 
_ for domestic and farm purposes. 


Secretary Lamar to Commissioner ara Aepeiee 27, 1885, 


I have considered the case of E. A. Morehouse v. Patrick Carey, in- | 


: volving the latter’s timber-culture entry No. 19; made June 20, 1881, for oe 


the 8.4 of the NW 4 and the E 4 of the SW i of Sec. 6, T. 17 N., 
Range 18 E., Yakima land district, Washington Territory, on appeal by 
: Carey from the decisic n of you office of January 23, 1884, ene his 
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ee i entey: for cancellation, for that the entry was, illegal and should be cans 
 eeled.. | a5 
‘The contest was anitiated on the 20th of August, 1882, , by E A. More. eee 
ae house, on his affidavit: alleging g that “there i is about sixty acres of timber ae 
growing upon said section 6, consisting of alder, quaking aspen, and 
balm.” ‘The entry was made ander the act of June 14, 1878, which ree 
|. quires ‘that. the section of land specified in the aniber: culture entry 
“should be « composed exclusively of prairie lands or other lands devoid. 
—.. of timber.” The question to be decided in this case involves thecon- 

a struction of the phrase in the above- named act, “ lands devoid of tim- 
ber,” and whether the land entered by Carey comes s under that deserip- ee 
cu tion. | 

- ‘The testimony i in -the case shows that hare: is a tract of somewhat. | 

= ~ marshy land, variously estimated at from. forty to eighty acres, inthe 
section in controversy, covered with a dense growth of small timber OF ge. < 
the kind and quality mentioned: in the affidavit of contest; that the - 
trees are in size from two to ten inches in diameter; that there have 
_. been about sixty-five hundred rails and a considerable quantity of fire 
| | wood cut therefrom ; that there is sufficient: timber yet remaining for o 
several thousand more rails; that there is from ‘ten to fifteen acres ot whee 
this timber on the tract entered by Carey; and that the timber grown 
ee thereon has-been such as has been recognized: in ‘that neighborhood as ae 
oe 2 sufficient for ordinary farm and domestic use. ; | 


deen ee ag MEE ARENT APR HB rs 
cares i me as 


It is true, the testimony further shows that a a deal of this Himba . Fava 


Your decision is accordingly affirmed, 
| AMENDMENS OF ENTRY. 


“Maras Fiorey. a fee 


a : : : It appearing ‘that noun error in the looal office the anise was a rocucadd for land not ie 
_  ineluded within the application, and that the land applied for was covered By rs 


as Viel filings the euty was, allowed to stand as. recorded. 


Ae - Seoretary Lamar to Commissioner Sparks, August 2m, 1885, 


oa Thave considered the appeal of Mathias Florey from your office de. ee 
~. ¢ision of. June 2, 1884, refusing: to allow amendment of his timber ee 
eulture: entry No. 9690 so as to embrace a different tract of land from es 
foie fas that described in his original application and entry papers. : 


a is, as is contended by Carey, the contestee herein, a shrubs and brush”; 
|. but I think that under a proper construction of the act in question, thie. ee 
es facts, as shown by the testimony i in the case, warrant. the conclusion 
... that this said section is not “ composed exelusively of pa lands or . 
eS other lands devoid of timber.” _ a ee 


It appears that his entry was made J uly 31, 1882, at the M itchell, o 


% Dakota, office for ‘the Paid of NWwy and ‘the: ME of Wh Seo. 9-48 re 
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ee 110 N., R. 66 wW., ‘and that ‘the land in question has since been. 
| transferred from the jurisdiction of the Mitchell office to that of the 
Huron office. Appellant desires to amend so that his entry may em- | 
brace the S$ of NE4, and the Ni} of SE4, same section, in lieu of 
the land above fieaceiped as his original entry. As a basis for his ap- 
plication he makes the following allegations: That in copying and 
transferring the records from the Mitchell to the: Huron land office his 
' entry was by error marked on the tract book under the description by 
which he now desires to enter, instead of by the description contained 
in his entry papers; that owing tu this inaccuracy the parties employed 
by him to break five acres were misled and did the breaking on the | 
tract which he now seeks to enter; that one Ebenezer Noyes has been 
allowed to file pre-emption declaratory statement for the NW ¢ of said 
section 28, and that Benjamin F. Warren has been allowed to make | 
' iomestsca entry for the SW.4 of same section; thus completely cover- | 


ing the tract described as his ‘original entry, each of said parties thus 7 


taking one half thereof. 
He states that both Noyes and Warren iis acted in good faith and, 
have valuable improvements upon the land covered by their filing and 


entry respectively, they as well as he having been misled by re reason of | 7 


error on the part of the local office. ‘ 
-  -In.view of the foregoing, he asks to be slowed to amend ae ee 
as indicated herein, as he will thereby get land which is vacant and 
which has no improvement. upon | it except the bre aking done by him. 


| : Your office, holding that there was no mistake in des cribing the tract - 
originally selected, denied his application, and directed the suspension _ 


of the subsequent. homestead | of Wert and. also that the pre- | 
emptor be notified. 


: This, I think, is a “case where amend cit may very propane ie al- ee ws 
lowed. The allegations above set forth are sustained by the record. 


. The confusion is clearly due to errors made by the local office. 
‘Though appellant will not'under his amended entry get the land de- 
‘soribed | in his original application, nor that which he primarily intended 
to take, yet to avoid conflict with parties whose rights seem inferior to 
his, but who have acted in good faith, he is willing to amend his entry 
and take an adjoining tract, which, as before stated, is vacant.’ The. 
matter seems to be one solely barveen the soplicit and the United 
States. No one will be injured by the change. On the other hand, the - 
pre-emptor and the homestead entryman will respectively be relieved | 
of conflict pending through no fault of theirs. _ 

So far as your office decision is concerned, it presents nothing which, 
in my opinion, would under the circumstances amount to a sufficient 
reason for denying the application to amend as desired. Said decision 
is therefore reversed. | 

1819 L pD——8 
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ce a _PRE-BMPTION—SECOND FILING. 


| @uorGE OsHmr. 


Cae A Soataratiea of the neccaptiod right’ ‘denied where éhe ped: ee the ‘applicant . 


_ to have made one filing under which, i, through his. own fault, he p failed, to. make zs oe ‘ 


: ; . final proof. 


- Seoretary Lamar: to ‘Commissioner Sparks August 21, 1885, 


‘iy have considered. ‘the appeal of George Osher from the accion cf ar 


co : a December 12, 1884, wherein your. office held that he was, not entitled to : eae 


ae - a further exercise of the pre- -emptive. right. | | oh de oo 
~The record. shows that. said Osher filed. a ener statemielit for 


the NW. + of Sec. 24, T. 116, R. 53, ‘Watertown, east on anes 25, - ra 


on a 1879, alleging settlement on "the same day. > 
. “May 28, 1883, Osher executed an affidavit, setting forth that in » aly, ve Bee 


: : ot 1879, he placed certain improvements on the land. above described and= 

"> that two or three months later he was informed by one Hoskins that he 

a (Osher) 1 had filed a declaratory statement for said tract; that he gsubse- | 
_* quently. learned. a George Osher had filed. D.S. for the same. 9 ‘That : 


- : = deponent never Signed a pre-emption declaration or any paper pur- 7 
porting’ to be. such ; that he did not. sign the D. 8. filed i in the land: - 


ME office, nor did he imow of the existence of such an instrument till he | ; : 
received the information from said Hoskins; that he verily believes a 


‘such filing was. fraudulently made and that. his. name was. forged’ by — a ee 


< some party unknown to him. | ‘That. one Lars Hooede. has since made ze foe 


~ eash | entry. of the above described tract.” On this. statement ‘Osher | reek 


" / - asked that his: pre- -emptive right: be restored to him if it has been af- a 
7 : fected or in any. way impaired “by. such fraudulent filing bya an un- Set on 2 


In submitting this affidavit the local office eee the opinion take = 





ae 8 a fuller explanation of. the purpose of the applicant in making the im- a 
po provements. on the. tract should be e required. before the ¢ case Was : consid: ace ts, 

on ered. | | , | ee 
ore. Acting upon: this ee oe your office ee on n Desariibé a 1 ee es 
ee 1883, directed the local office to call upon Osher to file farther affida- ee 


Ake vite in fall explanation ¢ of the matter, allowing him opportanity to. does rs 2 
— ee any facts tending to establish his good faith. ; ee 
September 11, 1884, Osher filed an affidavit, in icin 1 states ‘nate de 


ead, he settled on the land aforesaid in the spring of 1879, and “ sent in his 2 ks 
se ee declaratory statement” therefor, but that it was rejected on account of. 
a prior homestead declaratory statement filed for said land. That he == 
—...... did not know of the rejection of his declaratory statement until several 
weeks after it was sent in; that he thereafter supposed he coula-‘not. 
hold the land, but remained there, because he had built a house on the = 
— Jand, until he. could find another claim. That he did not know that =~ 
Pes said. declaratory” statement was. filed Latter. its rejection in the > spring, eae 
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| but n now believes it to have been. SO filed by one Frank Hoskins, a part- te i : Ee 
- per of his at that time, who never informed -affiant, of such action. 


Hence, believing that he had no > filing for the tract or Tight thereto he | 


ee abandoned the same. S Se 
' Qn the showing thus made your ‘office Desombar 12, 1884, refused 7 


Osher’s application and the case is now before ane: Department on his. ‘ 


appeal. ; 
- Since the case left your office Osher ie forwarded an. additional : 


i" ‘statement, under oath, alleging among other things that he commenced 7 


_ toimprove said land in the spring of 1879, and filed therefor early inthe - 


~ Suly following ; ; that he was informed that ‘said filing was rejected on — 
_ account of a:prior homestead declaratory statement of record. - Believ- 


ar ing. that his declarator y statement was destroyed | when rejected, or at 7 ie 
least that its rejection made it invalid, he supposed that a filing i inhis 
name of August 25, 1879, must be either a forgery, or‘filed by some 


; person without his authority, changing the date of settlement, and ee 


now thinks such filing, if made, was at the instance of. Hoskins, who: Z of 


informed him of its existence in September, 1879, while he, the affiant, 


- was living on the land. That learning of the rejection of said filing he. _ 
determined to abandon the land, which he afterwards did, ae : 
and for no consideration. a er 
In an’ affidavit dated. May 29, 1885, and. duly corroborated, one 7 
a John K. Gjerstad attacks. the ‘good faith of Osher, alleging that said — ta 
. Osher on December 4, 1883, filed for the NW. 4 of See. 20,7. 128,R. 


= 61, Aberdeen, Dakota, alleging settlement May 20, 1883; that oe = 


oo Osher with part of his family lives on the last described tract, while. 
keeping the rest of his family on the land first claimed, which isinfact =». 

_ held and farmed for the benefit of said Osher. That Lars Hooede,who 
‘made cash entry of the land last referred to, is the father-in-law of — 


Osher, and made such entry for benefit of said Osher. That after Hooede — 


made final prvsf, he transferred the land to the wife of Osher. Inex- 
planation of his. appearance in this case, Gjerstad says. that he is a aT 
claimant for the said NW. 4 of Sec. 20, the land last filed upon by Osher. ~~ 
 'Thé matters thus alleged by Gjerstad can not be considered in the | 


form and manner, now presented, and are oni ty referred to as properly 
the subject of. recital. | 


A review of the various ‘statements wrigde ie oak faeniahes eonclt ‘Fa 


_ sive reasons for the rejection of his application. At first hedeniedout- 


right having ever made or filed a declaratory statement for the land, | ee 
_ . though admitting that Hoskins told him that a filing was of record in’, 
-» his (Osher’s) name shortly after having settled on the tract. Theex- © ~~ 
. planatory affidavits filed subsequently i in substance contradict the first, | 


showing as they do that ‘he did in fact file for the land, and that. he left 


. it after having been informed that he had a filing of record for said : - 
-Jand without making: ayy, effort to ascertain his ‘eeiual aun: thereto a. 
- ander the law. - | ae 


The decision of your ofc is affirmed. 








ae Oe Pores dar ce: a Femsse mace Se cr ae 


| PRE-EMPTION- —NATURALIZATI ON— suCOND PILING. 


Boss v | . Poon. 


eae A pre- emptor must’ possess the pre-requisite personal qualifications at date of. settle | 


ment. 


ise A declaration of intention ‘to become.a citizen, nde by the father, during the minor- 


ity of the son, will not confer rights . of ensne pone the son under section | 
_ 2172 of the Revised Statutes. . | a ar a ee a 
| A second filing permitted where the first was ‘illegal. x 


| Seeretary Lamar to Commissioner Sparks, August 27, 1885. 


7 T have considered the case , of William Ross’ ». John. Poole, i involv. 
Ing the N.4 of the SH.4 of Sec. 13, T. 157, R. 56, Grand Forks district, 

: Dakota, on appeal by Ross from your. office decision of May 31, 1884, 
Ross filed pre-emption declaratory statement No. 2880 for the tract. 


a February 11th, , alleging settlement February 4, 1882. Poole made home- Se 


we - i stead entry No. 6622. of the tract J anuary 12, 1883. ar eae 
a It appears that Ross was born in Erin Township, Province of Untavio: | 
_. Canada, on or about July 26,1861, and that he emigrated to the United | 


_ States in December, 1881. “His father also came to this country some fate a 


a. time in 1881, and ‘declared his. intention to become a citizen of the — 
United States December 31, 1881. Ross avers that having been advised 


_ by counsel he believed - that. his father having SO. declared during b bis 


oe . minority it was competent for him to file by virtue thereof. 


“Your office decision, however, awarded the land to Poole, for the - 


ee aa: that Ross was not @ qualified pre- -emptor either at the date of © 
- his settlement or filing, that he did not become such until after Poole’s ~_< 
So entry, and that he filed for the tract prior to settlement. ee 


Upon. Ross’ appeal i in the first instance, this. Department. under date 
| of January 27th last congiuded its. consideration thereof in this wise: 


Tt appears that the local officers transmitted to you - Poole’s final proof, 


which you have returned. to them with instructions to allow final cer- ” ; 


| : | ic tificate thereon, if the same is. satisfactory to them; but as it does not | 
appear fromthe case, as now presented, that Poole commuted his entry — 


to cash, or how otherwise he was allowed to make final proof. upon his 


cong | entry i in a little more than a year from its date, and as this Department — 
can not without inspection. of the papers consider and. adjudge- the 


es " same and. the pertinent questions raised by the appeal, you will order’ - : 


“the return of all the papers in the case from the local office, and when 
7 received. transmit them to this Department.” 


Pursuant to the foregoing direction, your Gils, ie per letter of Feb. 
‘ruary 20th. last, transmitted. Poole’s final. commutation proof... It ap- 


mo pears to be regular in all respects, and shows him to be a qualified | 


oe : homesteader and that he has complied i in good faith with legal require- . 


2 ot _ ments. Hence, heis entitled to a-patent for the tract aquesaony unless. 
Ss Ross has the Pee right 1 thereto. hrs a. , 
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Now, as. touching Ross’ personal qualifications, it will be oliserved 
that he did not declare his intention to become a citizen until June 29, 
- 1883, Such declaration availed him nothing, because Poole’s adverse 


; right had intervened January 12th. preceding, the date of his ‘entry: . 


nor can he invoke the provisions of section 2172 of the Revised Statutes ; 
‘for although both he and his father are dwelling in the United States, 


- it does not appear that his father was duly naturalized during his son’s. © | | 
‘mninority, but that he merely filed the statutory eal atic avit, t e 


declaring his intention to become a citizen. _ na 
It, has. been’ repeatedly held by this Department, no tably i in the case 

_ of MeMurdie v. Central Pacific R. R. Co., (3 C. L. O., 36,) that a pre- 

-emption claimant must possess the pre- -requisite personal qualifications 

at date of his settlement upon the land claimed ; and that the doctrine 


of relation’ can only be invoked to preserve a right, but not to create 


one. “A pre-emptor has always been required to show his qualifica- 
tions. A patent for land relates back to the inception of the claim 
therefor; hence it must be a valid claim at its inception ; because the | 
doctrine ‘of relation, whether applied to prevent a forfeiture, or in pat- 


ents to preserve the patentee’s title, is only invoked to preserve a right, | 
and not to create one.” Bee also Kelly v. Quast, (2 L. D. » 627,) 2 and 


Mann v. Huk (3 Id. , 452). | | 
Inasmuch therefore as Ross failed me eure such material defect prior i 


ee to the initiation of Poole’s right in the premises, and as it has been — é | 
shown also that he filed prior to settlement, I am of opinion. that. 
his filing is a nullity. Moore v. Robbins (96 U. S., 530.) Your office 


‘ decision halds in conclusion with respect to Rise: re-emptive ri ht: 
Pp p 


“It may be stated that should this filing be canceled “Ross may again. — ; 


_ exercise the pre-emption. privilege, in view of the fact that he was not - 
personally qualified to make the first.” i affirm said decision. — | 


MININ' G CLAL U—PR OTLST— WAL VER. 


“Sr. LAWRENCE We Co. ET AL. v. ALBION CONSOL. “We Co. _ 


. An allegation that tho claim is not properly bounded by the survey stakes but in- _ 


eludes part of protestant’s patented mine, raises an issue on a matter of adminis- — 
tration which may be examined through the ottice of the surveyor general and 
any errors corrected if found. | 


a Patent may issue upon the filing of a waiver of the adverse Sintra in the cere office | 


- without ascertaining whether the pending judicial proceedings on such ciaimM 
‘have also been abandoned and the suit dismissed by the court, | | 


Seoretary Lamar to Commissioner Sparks, August QT, 1885, 


I have considered the case of the St. Lawrerice and Richmond Mining | 
Companies v. The Albion Consolidated Mining: Company, involving the 
right of the latter to proceed with its application. for patent for the | 

_ claiin known as the Albion No. 1 Lode, Eureka District, Nevada, filed 
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.. the register and receiver. 


- The decision was to the effect, (1), that no waiver was filed by. ae oe 
oe legal board of trusteés of the St. Lawrence Mining Company; thatif = 
Officers de facto, the same persons were also officers of the Albion Com- } 

-.. pany, and their fraudulent act purporting to waive the claim forthe 

ee benefit of the latter company, could not make valid and binding the act = 

ag to’the latter as “third persons without knowledge 37 and, (2), that, 9 
without: reference to the authority of the board no waiver in the land 2 

office alone of a claim pending in court under section 2326 of the Revised. _ 

ae ‘Statutes. could release the bar of jurisdiction and stay of proceedings; = 
put that such waiver must be made in the court itself, and be thence ee 


on formally communicated to the land department. 


At date of decision proceedings in quo warranto were ane on uae 
— ‘appeal i in the supreme. court of California to determine the right. ane ie 
authority of the persons claiming to constitute the board of trustees of 
_ the St. Lawrence Company in this transaction, and your office antici. 
pated the decision of the court in finding upon that point, which was 
finally decided December 10, 1883, (64 California, 373,) in favor of the — 


Se sai id persone, and contrary to the nding c of age peeleaene: fo 





eee in tiie, local. office. J uly 9, 1878, and stayed by filing of the adverse claim : Sere, 
Cs es of the St. Lawrence. Mining Company August 30, 1878. | oe 
Suit vas duly. commenced, and is still pondine. no final judgment Qe Sie 
ee having been certified to the district office thereon. - ¥ 
get ES NG: adverse claim was filed by the Richmond Company, and its. objec: : gs 
Eee ee is based upon a protest filed May 13, 1881, alleging that the stakes _ 
set to-mark the claim as surveyed do TOE correctly ound the: tract on a a he 
oa” - the, ground,. but include a ‘small Portion. of the ‘patented Tip ay mune, oa ee 
Clee the property of said protestant. Pcs ee 
-Your. office -decided April 7, 1883, nat this protest was sufficient o. et. 
..... authorize a hearing before the local office as to the fact of discrepancy; oF tn” 
- “but.on the 21st of the same month that ruling was modified and the =. 
-" protest dismissed, on the ground that a further examination did not = 
= disclose a prima facie showing of conflict, and: the allegatién was not. 
| sufficiently clear to ue such order for hearing. ‘The. ‘company. ap- 
 —peals. - 
eso Ttis only necessary to sug vest in n disposing of this qusstion, without _ 
a a deciding as to the status. of the company.as a proper contestant on. such 
>. -an- issue, that it is a matter of ordinary. administration - relating to the. 
ses _ question. of possible error in the survey, and may be. corrected by proper me tg 
examination through the office of f the e surveyor general, i if any inacontacy: — 
= shall be. discovered. a re 
Sa The question as to the St. Lawrence Company o comes up. on: n appeal as 
ee from your predecessor’s decision of April. q, 1883, declining to. recognize Su ae igs 
_ a@ waiver of the said company’s claim filed in ‘the district office January ts 
15, 1880, and refusing to permit: entry of the claim of the Albion Com-* | 
ee any offered to be made on the 3d of November, 1882, and rejected by a ae 
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The: ‘waiver was therefore. filed by: the. proper. . representatives of the oe. * ae 


| company, and the question of their status dé facto is not before me.. 
_ The second question consequently becomes sole, to wit: 


Has the land. department a right. to proceed and issue patent, upon. 
| the filing of a. waiver of adverse claim.in the office of the register and = 
. reeeiver, without first ascertaining that the judicial proceeding has also ae 
— -been. abandoned, and the suit properly dismissed by the courts? 


Whatever has. been said heretofore and-whatever might be said on % 
this subject, the precise point seems to have been considered by the U. 
s. Supreme Court in Richmond Mining Company v. Rose (114 U.S, 


576), decided 4th May last, involving portions of the same. Buby. Bill in 


| ‘mining ground of which. these. claims form a part. 


After deciding the general. proposition that..all Gaetan: should be wen ee 


deemed: by and belong.to the court, and holding that the stay operates 


till final judgment, the court. seem to have comprehended the possibility ee 


of certain exceptions, under the peculiar wording of the statute, and say: 


2 _ “What, then, is meant by the phrase ‘ all proceedings shall be stayed a 


until the controversy 18 settled or decided -by a court of ecompetent juris- 


diction, or the adverse claim. waived ?? — 


We can imagine several ways in which it can be shown that the ide : 
verse claim is waived without invading the jurisdiction of the court 


ra while the case is still pending. One of these would be the production fe 
of an instrument signed by the contestant and duly authenticated, that — 


~ he-had sold his interest to the other, party; or had abandoned his claim 

and-contest.” . ay ao 
Gere is an affirmative aeaisvation by the highest. jadieial tribunal, - 

setting out one of the several ways (others also being given) in which 7 


waiver may be shown ‘without invading the jurisdiction, and leaving the ._ ; Oe 


ease still pending in court. This, I think, settles the legal eonetruenien nie 


a as to the intendment. of the statute. 


‘Tt only remains to be seen whether or not’ the instrament, filed i the ; 


. St. Lawrence Mining Company in this case, answers to the instrument — se ~~ 


described by the court. If so, it would seem that the stay is removed, 
and its filing, in the language of the court, ) “might authorize the land a 
officers to proceed.” | | 


" ‘Without fully reciting the verbiage 6 of this docunienit, which is on file, : ea i. 
itis sufficient to state that it was signed by the president under corpo- i Re 3 
_ rate seal of the company ; that it was addressed to the register and re- 


_ ceiver of the Eureka office and to all persons and companies interested 
or claiming any interest in said Albion. No. 1 lode, or mining location; — 
that it fully described the. application, the: ‘protest and. adverse claim. 

with reference to location and dates of filing, and specifically withdrew 


and directed the local officers to cancel all protests, objections and other — _ 
- opposition to the issue of patent to the Albion Company on such lode. 


at was -Becompa nied by authenticated copy of a proper resolution of the | 
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es board of trustees of the St. Lawrenee Company, authorizing & the waiver ae 

a3 and abandonment. — Se fee o 

To this may be added: the fact that by authority of a ic of the ay ons 
“board of trustees, adopted the same date, January 7th, 1880, the said | 


~ 


Pe ee Company also made on the 9th of that month a deed of conveyance to 


ro ae 


the Albion Company of all interest in the Albion. claims and locations. = 
_. There can, I think, be no doubt that the documents filed constitute = 
ke sufficient snd valid waiver to justify the resumption of proceedings by ‘ pe! ahs 
ome this. department; and as the stay is removed by express sanction of law, ae 
Ido not regard the disputes and disagreements of factional parties, = 
-elaiming to represent possible interests in the St. Lawren. ce Company me 
and preventing a dismissal of the suit in court, as ‘proper ground for... 


refusing to consider the Albion application on its merits, when the a 


authority of the parties to make the waiver has-been thus conclusively 
“settled by the judicial tribunals. if the stay is. removed) the duty. of 


administration revives. 
I therefore reverse your predecessor’s ee aon in view of the present : 


aspect of the case, and remand the same for farther action by your office. | 


MINING CLAIM—RES JUDICATA. 
. SOUTHWESTERN We Co. v. GETTYSBURG LODE CLAIM. 


It being apparent upon the face of the record that mistake has occurred in the decision - 

of a former head of the Department, and that it is impossible to execute said de- _ 

_- cision, the rule of res judicata will not Pirvent an examination and cae? of the 
cage on its merits. 


Secretary Lamar to Commissioner Sparks, age 21, 1885. | 


” Referring to the Assistant Commissioner's report. of 14th March last, 


- you are advised that I have considered the application of the South. 
western Mining Company for a review of departmental action of De- 
- ember 18, 1883, and March 3, 1885, declining to disturb your prede- 


Gessor’s rating of July 23, 1883, to the ‘effect that as all controversy re-_ 


- specting the title to the Gettysburg mine appeared to have been settled. 
_ by the acquisition of both claims by the Southwestern Company, he — 
Was disposed to waive whatever of informalities might appear in the . 
. veeord and approve the entry for patent. As preliminary to this pro- he 
-_. posed action, the register and receiver were instructed to call upon the 
cae manager of said company for certified copies. of the alleged. convey- 
ances, showing such transfer of interest, and to notify all other parties _ - Ee ; 
in interest that upon receipt of such proof the ony would be 80 ap eae 


.. z "proved, 


The attorney for the Southwestern Conmany eee protested against - 


. . such disposal of the case and filed an abstract of title exhibiting the —— e 3 
present. interest. of the said company, the departmental rulings of De- 
a cember 18, 1883, and March 3, 1835, were made. : : 
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By the report of March last, it appears that your office, in examining — 
the abstract filed with the protest and application for supervisory action 7 


on the 6th of October, 1883, assumed that the conveyances therein pur- | Z 7 


ported to cover all the interests of the fourteen original claimants — 


under the alleged location of the Gettysburg lode, in whose names she | oe, 


- certificate of purchase constituting the entry was issued. 


This it appears is a mistake, two of said persons never having made, eee Ge 
so faras shown, any conveyance whatever of their originalclaims. Itis _ 


also clear to my mind that the whole force and intent of the acquies- 
cence of the Department in .the waiver of any informalities whatever _ 
rested, and were so expressed, upon the supposed fact that all parties 


in interést: would and did desire to accept.a patent, if the samecould be 
_ based upon the pending proceedings, and thus avoid the necessity fora 


new application, cancellation of the admitted entry, and consequent 
delay, and possible future conflict. Such consent, however,on the part _ 
of the Southwestern Company, whose interest was, in terms, recognized 

- by your office and the Department, is positively disclaimed. : 


It is therefore apparent. upon the face of the record that mistake has 9 : 


| occurred, and that it is impossible to execute the decision. And such 


~ being the case; there is no rule of res judicata to prevent an examination mo 
and disposal of the whole case on its merits. . Having heard counsel — 


- upon the foregoing, and. reaching this conclusion, I accordingly direct — 
the continued suspension of the matter, until the further order of the 
_ Department, with a view to allowing re-argument upon the questions: _ 
(1) Whether or not such validity attaches to the initiatory proceeding, | 


in view of the apparently conflicting. ay as to allow pene to issue - big 


thereon; and ua a 
(2) Whether or not such sibstanitial compliance with law is showa as 


would authorize a waiver of informalities in case it be found that the ; 


adverse proceedings constitute in themselves no bar to the claim. of the 
ap plicants. | sot 


ENTR Y—PURCHASE OF IMPRO VEMENTS—PRA CTICE. 
CLEVELAND V. DUNLEVY. 


: The purahase of the bnprovementa and possessory ight of a homesteader Seite: no 


preference right of entry pm the > purchaser as against a PEOr adverse settle- — ne 


“ment. 


| _ Where, suit is Seuaine as s to the er of entry and one of the cieeg thereto during 


the pendency of such suit charges the other with abandonment since the hearing — 
snore such a will be heard on the termination of the Pending case, | 


Secretary Lamar to Commissioner Sparks, August 28, 1885. 


a! have considered the above entitled case, involving the right to the | 
NE. i of Sec. 5, T. 111 N., R. 59 W., Huron land district, Dakota “3 
Merrion. as presented by the appeal of Cleveland from the decision of. 





i an 
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oak your office dated Ju une 5, 1884, Aiglding: for cancellation his homestead 1 a 
ee ak _ entry. No. 1775, covering said tract. ~_ ee ae 


The. facts, as shown by the record, are as. ‘follows:- 


- . On June. 26, 1882, George M. Bartholomew filed his ‘soldier's tome: ay 
SE stead. declaratory statement No. 3331 for. said’ tract, and. on December Re 
—-.. 29, same year, made: homestead entry No. 1573 of the land in contro. 
ee -versy. Bartholomew’s. relinquishment. of said tract was filed i in the diss 2 
Wil fi ae trict, land office on January 23, 1883, by. Cleveland, who, on the same day, eae 
‘made homestead. entry No. 1775, for the land in question. (Ontheday = 
oe ee following, Dunlevy. made homestead entry No. 1781 of said tract, alley 
ing: settlement thereon. November. 27, 1882: Upon. the. application. of ie0 fe: 
~~) Oleveland, your office, on August 8, 1883, directed that-a hearing should Te 
be held .to:determine the rights of the respective parties. Thehearing 
was. duly held and upon. the evidence. submitted the register and ree 
-- eeiver-decided that when said relinquishment was filed in the district. 
-. land office, Dunlevy’s claim intervened and operated.as a.bar to the” 
 -  elaim of Cleveland. On. appeal, your office affirmed the decision. eo the pra oa 
i. aes _ register and. receiver, as.above stated... SS a nas 
-» “Jt is shown. by the testimony that. Dunlevy settled 1 upon ‘sald Gat eee 
= ie “after J the filing of said ‘declaratory: statement, but prior: to the date of fa 
a Bartholomew's entry, and. continued to reside thereon up to the time - 
of said, hearing. -Dunlevy’s improvements consist of a house. eight by = 
ten feet, with an addition. of equal size, a barn twelve by twelve feet, Ae Bare 
es cand twenty-two:acres of breaking, all worth about $170.00. 
— Cleveland is shown to have. purchased the improvements. of. Bartholo- te 
'' mew, although he had not paid any portion of the purchase money,and 
he claims said tract by reason of said purchase and. Bartholomew’s re- Me 
aoe -_ linquishment, which: was filed by him. Cleveland’s Amprovemenss are a 
oo valued at, about $225.00. : : 


“It is quite: clear. that. Gigs ane. sonal acquire 1 no- rights a as. : againat 


nee - Dunlevy by the purchase of Bartholomew’s improvements and possess 
Bee eee sory. claim. : The land was not. segregated when Dunlevy settled upon ee 
© it, and his right was subject only to Bartholomew’s claim, which was 
ego réliriquished prior to the expiration of three months from the date of =~ 
--.. Dunlevy’s settlement. Cleveland does not claim that he was an actual oe, 
settler upon the land. until ‘May 10, 1883, while it appears that Dun- 
® levy: was an actual: settler from November: 27,1882. It: was irregu- 
a lar to allow. Dunlevy’s: entry while the entry of Cleveland was extant — 
oo apen the records of the district land office. It appears. that. after the: Zo a 
.. decision of the register and receiver in said. case, an affidavit wasof = 
fered. by said Cleveland, signed by himself and corroborated by two 
Eehe witnesses alleging that since the time of said hearing, Dunlevy has. - 
oe abandoned said land. “Said affidavit was: rejected by the register, be. 
© gause. the witnesses signed with a pencil, and an appeal was taken to => 
oe. ei office. The. affidavit is insufficient, if it was intended : as an n affida es 
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vit of contest, because the. length of time of the. abandonment i is not ae ee 


stated. 


Your office decision held that said Aiiewation: was Gimaredial and 


that your office would not consider in the case: at bar any anesaoy of On 
abandonment arising since the trial. | a 
There can be no question. that Cleveland has. the right to contest | 


said entry upon the ground of: abandonment after the adjudication of. ee een 
the present case by this Department. In view, however, of thesaid al- | 
-legation of abandonment by Dunlevy, Cleveland’s entry will remain 


suspended for sixty days to enable him to initiate a contest against: 7 


_, Dunlevy’s entry, and in case Cleveland fails‘ to commence said contest: ais 
within the time specified and prosecute the same ‘suecessfully, then his os 


bend should be canceled. 
The decision of. your office is modified acoordingly. 


PR f-EMPTION—SETTLEWENT—RELINQU UISHMENT.. Hg ae 
Tron v. . PRIOR. a 


A pre-emp tor can acquire no rights. to a tract of land by settlement ‘and residence 
_ thereon while the same is occupied and under the control of another. 


| AL relinquishment takes effect immediately upon being filed, and the tract 80 reli? re 
| quished. becomes at once public Jand and eu tuect to entry by the first aca ap | 


plicant. 
When a relinquishment, essnispatiel by application for es or filing; i is tran euitited 


for the consideration of the General Land Office and the relinquishment is held fue 
~ valid, under the act of May 14, 1880 the land ig open to entry at the date oe filing 


said relinguishment and the right of the applicant relates back. 


Seoretary Lamar to Commissioner Sparks, August 28, 1885,. 


oy have.considered the case cor Alvarado D. Tilton V. Charles. M. Price. oar 


| on appeal by Tilton from your office decision of J uly. 12, 1884, holding a 
for cancellation his pre- emption ‘declaratory. statement No. 10,255, for. 


~ Lots 3, 4,5 and 6 of the NW. £ See. 6, T. 112, R. 75. Wey Huron, Da. 4 


kota Territory. | 
The facts as shown by the record. are. as follows: ‘On October 9, 1889, 


Charles M. Price filed pre- -emption declaratory statement 25, ‘for the Pere 
NW. 4 of said Sec. 6, which included Lots 3, 4, 5, 6, 11, 12, 13 and 14, a 


and contained 316. 43 acres, alleging settlement April 1, 1882; ‘and on 
May 4, 1883, the local officers at ‘Huron permitted him to make cash | 
entry No. 2845 for the entire quarter. } 


On April. 17, 1884, your office, upon receiving, through ‘the local - ae 
office, .a anion of Tilton, alleging that on May 23, 1883, he settled oe 
on Lots 3, 4, 5 and 6 of said quarter—said. lots being an. excess of one — 


handred and fitty-8 seven. acres—established his residence and made val 
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ae * apie improvements theteon, and praying that the cash a of Price ee 


- — as to the excess be set aside, and his filing for said Lots 3, 4,5 and 6 i. - 
allowed, transmitted to the local office at Huron a letter containing the eee 


following instructions, relative to the land in controversy : 


“ ¥ou will notify Price that he will be allowed to elect what portion tee | 


"of the land embraced in his entry he will retain, the same tobe in acom- - 


-_. paet form, to approximate 160 acres, and to be that portion apo which mas 
oe his residence and principal im provements are located.” ee 


Upon being. notified, as required by said instructions, P rice, on May Pe re 


- ‘31, 1884, relinquished his entry as to said Lots 3, 4,5 and 6, applied for — = 


| : a repayment. of the purchase money for the same, and at the same. time | 
- applied to enter said lots under the homestead law, submitting i in sup- 
port of his homestead application an. affidavit, corroborated, to the — 


effect that hé made settlement in good faith on the. entire quarter ol 


said section, and commenced improvements on Lots 3, 4, 5, and 6; that 


he continued to cultivate and improve the same, and at that time had 
nearly thirty acres under cultivation, his improvements and crop being 
valued at $500; that he built a house and commenced his residence on 
said tract May 25, 1884... On May 27, 1884, Tilton asked to be allowed 
» to file his pre-emptiou declaratory statement for said Lots 3, 4,5 and 6, 
- alleging settlement May: 28, 1883, which application was rejected on 
the ground that he could acquire no rights by a settlement. on a tract 
_of land, which, at the time of his settlement, was covered BY a cash | 
entry. — 

On June 11, 1884, 3 your office canceled the entry of Price as ‘to said 
lots 3, 4; 5 and 6, and gave him the preference right to enter said lots 
under the homestead law, holding that, under the rules, his said appli- 
cation of May 27th could not be considered. On June 18, 1884; the 
local office noted the cancellation of Price’s entry, and permitted. him > 


to make homestead entry 8644, for said Lots 3, 4,5 and 6. On June 19, . - 


1884, Tilton was allowed by the local office to file pre-emption declar-. 
atory statement No. 10,255, for said lots 3, 4, 5 and 6, allegitig settle- 
ment June 4, 1884, From this action of the local oie: in accepting. 
and putting to record the said pre-emption declaratory statement of 
Tilton, Price duly appealed to your office, which on July 12, 1884, sus- 
tained the appeal of Price, and held for cancellation the aforesaid pre- 
emption declaratory statement of Tilton. Thereupon, Tilton ae! ap- 


we pean the case to this Department. 


‘This case is governed by three well- settled principles of fas 


- ‘First. A. pre- emptor can acquire no. rights to a tract of. land ‘by set- ia 


= eae | tlement and residence thereon while the same is occupied and under — : —e 
“the control of another. .“ The right of pre-emption only i inures in favor 


of a Claimant when he. has performed the conditions of actual settle 


a, ment, inhabitation, aud improvement. As he cannot perform them o 


| when. the land is occupied by another, his right of pre- emption does not 


eons extend to it.” Atherton v. Fowler (96 U. S., 513). - Hosmer : 0. ‘Wallace aoe . 


oe : OT ib. 875), and numerous s departmental decisions. ee 
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"Second. A relinquishment takes effect figedinkely: upon bets filed | 


_ in the local office, and the land so covered by the entry thus abandoned, 


at once becomes public land, and is subject to entry by the first legal: | 

applicant. Sec. 1 act of. May 14, 1880 (21 Stat., 140); Whitford v. Ken- 

ton 3 L. D. 543); laze Vv. Bogardus (2 ab. 811); Wm. C. Young (shia, 
826). 


or filing is transmitted for the consideration of the General: Land Of- | 
- fice, and the relinguishment is adjudged valid, by virtue of the first 


Third. When a alnauininant scnpanied by application for entry” -_ 


section of the act of May 14, 1880, the land becomes subject to disposal f ; 
at the date of filing it, and the. right of the applicant relates back. Sim | 


_v. MeGrew (2 L. D. , 324) 5 = Commissioner's instructions of. anne. 12, 
1883 (10 0. L. O., , 293), - 
Applying the law: 4s herein set forth to the facts i in this case, it will 


be seen that at the time Tilton went upon the land and made his al- | a 


— leged settlement thereon, he was, in the eyes of the law, a trespasser ; _ 


consequently, he could acqure no rights under a settlement made upon 


the land May 28, 1883, inasmuch as the cash entry of Price was still 
‘intact. Neither eould ne acquire any. tights to the land under a settle- | 
ment made thereon June 4, 1884, under the third rule above stated. 


Price appears to have sated in good faith in all his proceedings. He = 


was permitted by the local officers to enter the eutire quarter aforesaid, 


and they accepted his money for the same. Upon being notified that — : 


he could not hold more than one hundred and sixty acres of the tract. . 
under the pre- -emption. law, he immediately relinquished the excess, 
_ and at the same time applied to enter such excess under the homestead _ 
law, this being the only method he could pursue to retain the fruits of 
his labor and expenditure of money on such excess. This application - 


. of Price should have been. allowed under. the third rule above stated, 


and because of his superior equity. His relinguishment was adjudged | 
valid and his application accompanying the same related back to the 
date of the filing thereof. _ ? m . , 
_ It is difficult to see how or in what manner a pre- -emptor’s right could 


attach to the land: between the relinquishment and the filing of the _ . 


homestead application, | as they appear to have been made simul- 


taneously. Under the supreme court decisions and numerous depart- . 


: mental rulings applicable to this case, I think that the facts herein 


_ clearly warrant the conclusion that at the time Price made his home- 


_ stead application he was the first legal and equitable applicant, and - 
was, therefore, entitled to enter the land in controversy. 

- Barring the modification indicated above, your office decision is 
affirmed. - Tilton’s pre-emption declaratory Statement will be canceled, 


' and the homestead en ty of Price allowed to stand as — the date of oe 


May 27 1884. 








eee | PRACTICE—ATTORNEY— VOTICH. oe 


‘Hopxms. Ds DANIELS. EL AL. 


as a The jaws of Dakota do not forbid an. attorney to administer the necessary ‘ ath to hie . Pg 


client i in a contest affidavit. 


— | ae A stranger to the record. will not be heard to lege the want of due notice to the de- mk i "Gat 


_ fondant. . 


Secretary Lamar to Commissioner Sparks, August 28, 1885, 


ee ee I have. considered: the case. e of Fletcher Ww. Hopkins ”, John H. Dan. ee 
on. seine as presented by the appeal of Johti H. Pratt from your: office dee 
cision of July 25, 1884, overruling his motion to dismiss the contest.in- 


: = 7 ; : itiated by Hopkins. apainst Daniels’ : timber culiure entry No. 5379 | ee 
(Sioux Falls Series) for the SH. 4 of Sec. 6, T. 109 N. , R: 62 W. Huron, | com 
+. Dakota, and also his. anenon $01 review and modify. your office noe oe . : 


hoes z herein of May 21, 1884. aw 
eer On August 31, 1880, Daniels made timber culture entry for said: tract, x ie 
and Ji january 5, 1883, Hopkins. instituted contest, alleging forfeiture and 


: es es non-compliance with. the law, offering at the same time his application ae | ' 
~ to enter the land under the timber culture laws. ‘Service by publication __ 


was had, on contestant’s affidavit, “that the present address of said _ a 


a ok John H. Daniels: is unknown to this deponent, and that personal service _ - 
- cannot be had. upon him,” a and testimony taken, Daniels not. appearing. 


. N ovember 22, 1883, the register and recéiver rendered judgment i in: favor ~ : oe, 
—- of contestant and held the entry of claimant for cancellation; from pice) a 
ee judgment and holding no appeal has been taken. 2 fae 

~~ March 17, 1884, one John H. Pratt filed contest against thier same tract ee 
through the inadvertence of the local officers. March 29, 1884, said = 


_ Pratt withdrew bis contest and offered the relinquishment of said Dan- 


-. iels, whereupon the entry was canceled and the homestead. 1 entry of — 


| | a - | Pratt placed of record, 


“May 21, 1884, Fletcher W. Hopkins by direction: of your office ee : 


= oe. of that ante was allowed the preference right: to enter the land. Sub-. 2 
8 sequently Pratt filed in your office his motion to ‘dismiss said contest, - 


= and upon being informed by your office letter of June 30, 1884, that _ ae 
you had already disposed of said case by awarding to Hopkins the prefs 
erence right of entry, filed his farther motion to review and modify a - 


ae "decision of May 21, 1884, on the grounds following, to wit: ae eee: 
4, & That there was inadvertent error of law in not dismissing said 
ee, contest and denying to Hopkins a preference right of entry, because, 

mo gy The contest was void, the affidavit upon which it was. based having ; 


2 ; : 2 4 in acknowledged before N. D. Walling as notary public, the ‘said : . : = 
.. Waluing being then, and ever since e has beets the said Hopking’a attor | ay as 


| : : ” ney 5 ;. and, 


be Due notice of the contest was not isened. 


maf 
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9, That the entry made by John H, Pratt on March. 29 last should be 


| allowed toremainintact.”.  ° | 
‘The first objection is not well taken, In a ;-recent decision by this 
Department it was held, , alter a thorough discussion of the subject, that 
the Dakota code does not forbid an attorney to administer the. neces- 
sary oath to his client in a contest affidavit. 3 L. D., 248.) | 
The second objection is also not well taken. I[t1 is areed by Pratt that 
Daniels did not receive due notice of the contest. If such fact be true, 
it lies with Daniels to take advantage of it. Itis not urged that Dan-. 
iels complains of want of due notice. Pratt could not be injured by 
want of due notice in this contest. Daniels’ relinquishment was filed. 
. pending final action upon. Hopkins’ contest. The filing of a relinquish-.' 


ment under such circumstances must reasonably be presumed to bea . 


result of the contest. It inures therefore to the benefit of contestant. 
and closes the case and renders farther consideration of the contest 


F z : ; a - a . ; ; a. - a Ad : 
proceedings unnecessary. Pratt, therefore, cam not be heard, at this _ 


- . state of the case, to urge an objection that mga be urged only by Dan- . 
ils.” ‘Your decision 1 is ae | ee 


i 


_ RAILROAD GRANT—A CT. OF JUNE 22, 1874 | 
| Sane Pau, M. & M. R. R. Co. 


A eailvond: company i is not suithorized under the act of June 22, 1874, ‘to roan 
unselected lands lying ee the indemnity limits of ‘the grant: and select other : 


ma lands i in lieu thereof. 


Secretary y Lamar to Commissioner Spar oe August 31, 1885. 


ee i have considered the above: entitled case, involving certain lands : in: ie 
| Fergus Falls land district, Minnesota, (aggregating about 1,291.75 acres, — 
particularly described i in your predecessor’s decision of J uly Ist, affirmed 
by him in his decision of July 15, 1884, to which reference is hereby 7 
had,) on appeal by the company from said decisions. : 
The company claims, as successor of the St. Paul and Pacific Rail- 
road Company, the lands in question, by virtue of the act of March 3, 
1857, (11 Stat., 195,) and the amendatory act of March 3, 1865 (13 id., 
526). The St. Paul and Pacific R. R. Company relinquished (it seems 
at the request of your office) certain odd numbered tracts lying within 
. the twenty miles or indemnity limits,-which, it is alleged, had -been 
thereby granted, but subsequently settled upon by homestead and pre- 
emption claimants; and thereupon, March 28, 1873, selected the tracts 
in question aorose bly to the provisions of the act of J une 22, 1874. (13: 
| Btat., 194). = 
Your office rejected, and held for cancellation said selecons: for the 


@ reason rf ‘that the tracts for whieh indemnity i is claimed were all . ‘within 72 
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MINING REGULATIONS FOR THE Distro? OF “ALASKA, ae 


| DEPARTMENT OF THE INTERIOR, . 
: | | Washington, July 28, 1885. 


a “Ln pursuance of the eignth seciion of the act of Congress aaa eee 
og May 17, 1884, entitled “An act to provide a civil government for Alaska,” 
(23 Stat. 24), it is hereby prescribed. that the rules and regulations O@ ibe ay 
the General Lava Office and Department of the Interior governing the , 
-. administration of the mining laws of: the United States be adopted for 
_ and extended to the district of f Alaska, 8 80 o far as the same may be appli: ae oe 
cable. | : 
Ae ue Notices required by mining laws ad Pogaintnns to bs published ine aay 
oe newspaper nearest the claim, may, until: newspapers are established i in a 5 
| Alaska, be published in some suitable newspaper or newspapers printed — 
in Washington Territory, to be designated by the. em ee sae af 
- the land district of Alaska. nS 
- 8,No public lands other than specific mineral claims are subject to 
- survey or disposal in said district. ie a « 
-_ 4. The ex-officio register, receiver, and surveyor : conan wine acting — 
os as. such, and their clerks and deputy. surveyors, will be deemed subject ie wee 
250: the laws and meewlenone governing | the official conduct and responsi: ao 


ea the events rile or. indemnity limite of the grant for said company -and eg 
-. had never been selected by it.” | —s 
...... Inasmuch as the relinquishments for which indemnity 3 is laimed * were 
Rk A made by the company at the request of your office, with an understand. 
Ging that. indemnity would be allowed under the act of June 22, 1874, 
and as up to the date of said selections the uniform ruling of your office 
and of this Department. was in favor of. such selections, it is strongly — 
urged by the company that Congress; when it passed thé remedial act 
~. of June 22, 1874, legislated. with special regard to said rulings of your 
- - office and of this Department, and, recognizing their = png * force and aves 
Peg effect, provided a special means of relief. , Oe: 
6. Seven grounds of error are alleged i in the papeat t fon your aia office ua 
‘hee ‘decision. Without. taking up and dealing particularly with each sep- 
arate alleged. error, it is sufficient herein to say that this case comeswithin ~— _ 
the rule of-law laid down by this Department in the case of the St. Paul oe 
and Sioux City RB. R. Company v. the United States, decided April.29, 
1885, (3 L. D., 504,) wherein it is stated that, “ Under the act of June ee 
or aoe 1874, a qaflroad. company is not authorized to relinquish unselected. 
" lands lying within the indemnity limits of its grant and select other 
lands in lieu theréof.” ‘See i in sopport of this rule the decisions therein | 
cited. | _ ead 
_. Isee no reason for reversing the dale. above sisted: and casooraiagly s. 
i ee affirm your office decisions relative to this. case and direct said selections ae oe 
ae, te to be canceled. 7 4 pia ty 2 
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“ie 


- 


bilities of similar officers and persons under general statutes of ‘the: et 


United States. . | 
5. The Commissioner of the General Tand Office will from ‘nie to 


time direct the ex- -officio land officers in the proper discharge of their ; 
official duties, and will exercise the same general supervision over the = 
execution of the laws_ aS are, Or may be, exercised by him in other 3 


mineral districts, 
: L a ©. LAMAR, 


 Reoretary. 
oA a acees 
GROVER OLEVEL AND. 


7 PRIVATE CLAIM—INDEMNITY SCRIP, 


Hers OF AMBROSE LANFEAR. 


| The act of June 2, 1858, does not authorize the i issue of scrip for any part of a confirmed 


_ claim, which at the date of its location was not in. conflict with a pees conta: — * = 


' tion. 


. Saia act while éonfrming eaderalle the decisions in favor of claimants, made by the : 


_* 


commissioners named therein, does not necessarily include a claim specifically: 
confirmed by a prior private act. ) 


‘Though the government under its confirmatory. act and atent has rélingtished its 2% : 
title to the tracts for which indemnity is sought, certificates of location therefor 
will not issue if it appears that such land was in fact never granted and hence _ 


not lost. 
» Seoretary Lamar to. Commissioner Sparks, August 28, 1885. 


I have considered the appeal filed by the attorney for the heirs of ‘Am: 
brose Lanfear from the decision of your office, dated October 5, 1883, 


. holding for cancellation twenty-one certificates of location dated July _ 
18, 1882, and numbered from 433 A to 433 U inclusive, for the amount — 


of "1141, 34. acres. The record shows that said certificates were prepared — 
and transmitted to your office on July 13, 1882, by the surveyor general. 


for Louisiana, under the provisions of the 3d section of the act of June 

2, 1858, (11 Stat., 294,) in favor of Ambrose Lanfear or his legal repre- 
sentatives, and, were intended to be in part satisfaction of the private . Saad 
claim of “the children of Paul Toups.” 7 


Under the 4th section of the act. approved March 3, 1807, (2 Stat, a 
440,) the old board of commissioners for the eastern district of the ter. = 


- ritory of Orleans confirmed said claim as follows: “No. 74. The. 


children of Paul Toups claim a tract of land situate in the County of 


Acadia at the place cailed les Coteatia de France at about the distance _ 

‘of three and a half leagues from the western bank of the Mississippi, ae 
containing eighteen arpents in front and a depth of two leagues and eae 
ahalf. Paul Toups, the father of the claimants, obtained fromthe Baron ~~ 
de Carondelet a regular warrant of survey. for this land in the year 


1819 L D 9, 
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ae 1796, for the. purpose Gf ‘establishing : a aelictios and ‘the: sonditions: of cee 
en Ete warrant of survey having been complied with on his part.. Con. 
- firmed.” This confirmation was signed by the three members of the =. 
+ board, and was embraced in the report of said board to Congress on 
pee / January 9, 1812. American State Papers, (2 Green 324). eet, Be 
Tt. appears: that the private. claim (No.. 529). of Daspit: St. a aes 
2. conflicted with the claim. of the Toups children. See American State. 
Papers (3 Green 225). The claim of St. ‘Armand was ‘confirmed by as 
be toe of Congress approved May 11, 1820, (3 Stat., 573). Sonor _ 
ny Both of said claims were surveyed by United States deputy surveyor ee. 
oe Maurice Hauke and the: surveys were approved by the surveyor. general ty 
for Louisiana on May 5, 1855. On August 18, 1856, Congress passed % 
an aet (11 Stat., 473,) confirming the surveys of said dainis by name in i 
felt favor of Ambrose Lanfear. Said act contained the following proviso : ere ac 
. & Provided, that such. confirmation shall only be construed intoare- 
eet - Jinquishment of title on the part of the United States, and shallnot == 
affect the rights of any third person. claiming titJe‘either under adverse 
+ title or. as. pre- emptor: And provided further, that.any person or per- = 
sons, who are now settled on the said lands, or any portion of thelands | 
embraced. in the said surveys, shall be entitled to have and maintainan « 
oo  -aetion. to test the validity of said surveys and the extent of thesaid =. 
- elaims of the children of Paul Toups,.and of Daspit St. Armand, num. . 
bers seventy-four and five hundred and twenty-nine, and to have the 
game determined judicially in ‘the same manner.as though the landon = 
Which they are.settled had been. surveyed as public land, and they,had 
oe. been. permitted to enter the same by way of pre- -emption, it being. the “= 
-..- true intent and meaning of this act, that no person who would be now. 
entitled to.a right of. pre- -emption. to any part.of the said.lJand,if the. = 
Same were the property ‘of the United States, ‘shall be deprived of the: . 
game, yoless, it is judicially decided. that the. said surveys:weremadein  .— 
—"-- eonformity with the legal right, of the said Ambrose © Lanfear, ‘under t the _ a 
ee said confirmation.” — a oe 
ae 7% patent was, issued. to Taiteae on | August, 1, 1876, fot the lands. 6Ov- oe — 
+ ered by the surveys of both claims, under the provisions of section 2447. 
of the Revised Statutes of the United States. On March 13,1876,the = 
- -*... district land officers, under the provisions, of section 6 of. ‘the. ‘act (aes 
on March 3, 1831, (4 Stat., 492. ,) considered | the question of conflict between a 
os. paid: Claims. as shown. by: the surveys thereof, and. decided that the 
ee children of Paul Toups. were entitled to the. land 3 in conflict, -by reason - 
of a prior confirmation. — ‘Upon 1 the application of the heirs of Lanfear, _ 7 
ae _ certificates of. location. for. 1690.47 acres. were. issued. on. October 24, : os 
aoe ey as indemnity for the reduction of the St. Armand claim. i a ae 
eae The. certificates of location under. consideration | were. prepared. as is Ca 
ee Onde for all of the ‘Toups’ elaim, | northeast of Bayou. Crocodile, eae he 
. coo Lemntireeing sections: 120, 7. 13° south and 31, a i south, of. range, 20: Ie en 
oo, Gast. a ey 
Cpa Ina contest in. the courts of dicaisiana*b between igiher anid HL L. pea sae 
oS Hunley, it was decided by the District Court, that Lanfear asthe suc 
cae cus or Paul ee and of es St. Armand “has. no 0 title to Gas im E 
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wee land making part of the Coteaux: de eanbe: staat north of Bayou - 
Crocodile, and upon which defendant has acquired pre-emption right Be 


3 This decision was. affirmed by the Supreme. Court of the State, and ou. — aa 


appeal by Lanfear was affirmed by the Supreme Court of the United 


 ~States....(4 Wall., 204). — 


The heirs of. Lana having heen: advised. by your. office on. Nove sat 
ber 21, 1881, that, after the adj ustment of the pre-emption claims, “only 


cd . a few: scattering lots: will remain,” sent: to your. office their. deed of re- 


linquishment, in favor of the United States, of all their .estate:and in- 


terest.in and to any part.of said, sections one. ‘hundred. and twenty and ne a 


_ thirty-seven, upon the express condition, however, that.they should re- - 
. geive indemnity for the lands, thus relinquished... On October 5, 1883,. 
_° your office held said certificates. of location for. cancellation, as above. “a 
__ stated, and, the heirs of Lanfear duly appealed. 
. The ‘econnds of appeal are— . | an fe 
1st, Error in holding that indemnity ander the third section of the - 
act of June 2, 1858, can not apply to. claims. confirmed by. the old board - 


of commissioners, acting under the authority conferred by the: third 7 | 


-  geetion of the act of. March 3, 1807. _ 
.24,. Error in holding that Lanfear’s heirs. are setsnped by the are! 
or by the conduct of their ancestor from slaiming - relief intended by 


 - said act of 1858. 


3d,..Error in holding tat the ee issued, on. the approved survey 


of. the Toups claim was a location and _satisfaction thereof. | 
Ath, Error in holding that.said act of 1856 was not a confirmation of 
 the-Toups’ claim, as surveyed by the United States, within the meaning a! 
of section three of said act of 1858. 


5th, Error in holding that. the applicants for relief could not. elke 


| : quik to the United States the Scattered fr fractions covered by the Boren _ 


and take indemnity therefor. 


_ The contention is, that. the. claim. of Paul Toa was confirmed by ee : 
e the old board ander the act of March 3, 1807, re-confirmed and located 
under the private act of August 18, 1856, and still. again re-confirmed 


under the second :section of the act of. June 2, 1858, and, hence, it comes 


. within the provisions of the third section of. the Jast named act and is et ; 


entitled to the indemnity provided therein. 

he second section of the act of J une 2, 1858, confirmed the aisatsinis 
in favor of land claimants, made. by Pp Grimes, Joshua Lewis and 
_ Thomas B. Robertson, commissioners appointed to adjust private land — 


_ claims in the eastern district of the territory of. aaa and the. third pe 
-. section of said act: provides, | 7 7 


. “That in all cases of confirmation by. this act, or nares any. private 


. land claim has been confirmed by. Congress, and the same in whole or — 


in part has not been located or. satisfied, either for want of a specific — | 


_ . location, prior to such confirmation, or for any reason whatsoever, other - 
-. than a discovery of fraud in such claim subsequent to such confirma- 


ons it. shall be the le cuby. of the spies eourene of the district 1 in which | 
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ee. Sangh aaa was situated, upon satisfactory proof that cach ‘laine tae ‘ he 
been so confirmed, and that the same in whole or in part remains up-. 


satisfied, to issue. to the claimants, or his legal representatives, a certi- 


tigate of location for a ee of land equal to that SO confirmed and Page - 


unsatisfied.” 


_ _ Itis well settled that. if « a right i is asserted ee the government, : ae 
_ it must be so clearly defined that there can be no ‘question of the pur- 
pose of Congress to confer it. ” Charles River Bridge v. Warren Bridge. a 


oo (11 Pet., 420, 536) ; Dubuque & Pacific R. R. Co. Litchfield d (25 melee 


ard, 66, ’88) Slidell ». Grandjean (111 U. §., 413). ean 
oo". Jt can not. strengthen the case of the appellants that said. deed of a 
eee relinquishment. has been tendered, for it was held by this Department ee 
in the case of Rudolphus: Ducros, decided. March. 42. 1874, (10. L. O00. 26° 
~ -* 38,) that said act of June 2, 1858, does not authorize the issue of scrip) 
. © for any part.of a confirmed claim, which at the date of its location was 
~ not in conflict with a prior confirmation, and that the Dueros claim was. 
located. and satisfied by the United States survey, thereof. The same Pas 
ruling was adhered to by this Department i in the case of John. — a 


BOL. O., 43). 


It is, however, sicciouly insisted that since aid dining was re-con- 
firmed and located by said private act of 1856, it is therefore within the == 
ee, fae provisions of the act of J une 2, 1858. This contention can not. be main- a ne 
ye.. taimed. 2 Cote a 
ne It was s expressly prorat in sai aek of 1856, that the Stig 5" . 2 

a therein should be only a relinquishment of title on the part of the United = 
States, and should not affect the rights of any third person claiming = 
- title either under adverse title or as a pre-emptor. Theactof1858con- 
~ firms generally the decisions in favor of land claimants made by the 
commissioners named’ therein, but it does. not necessarily include the = 
_ Toups’ claim confirmed by the act of 1856. The latter act confirms the 
claims specifically named and in accordance with its terms the rights ae ae 
of all parties were adjudicated prior to the passage of the act of 1858. 
_ ‘Besides, as we have seen, the courts of Louisiana and the Supreme 
Court of the. United States, in the, case of Lanfear v. Hurley (supra), 
have decided that the private act of. confirmation did not enlarge the = 
oan grant, and the Toups’ claim did not extend to the north of Bayou Croco- © E 
- dile. It is true, that the United States, under said confirmatory act = 
and its patent, has relinquished its title to the tracts in. said Sections, _ et 
but no good reason is shown why the government. should issue certifi: 
cates of. Jocation, as indemnity. for land never "granted, and which, ae 
_ therefore, was never lost. ~~ ee 
| “Iti is unnecessary to consider the validity of the Ae se J une 21, 1360, ae. 
“(12 Stats. , 866,) repealing the second section of the act of 1858, for the me 
reason that the latter act gives no.authority for the issuance of the cer- 
en _ tificates of location ee for. The decision of your office is accord: 
ao 3 : ingly affirmed. ee a a ee ea 
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a TIMBER CULTURE ENTR Y—REPA YMENT, 


- TEoMAS C. DUNCAN. - 


‘An entry made without actual knowledge as to the dhatacter of the land i is at the risk 
_ of the entryman, and repayment will not be allowed in the event of the ce a 


ment thereof when the land is found untillable. 


a Acting Secretary Jenks to Commissioner Sparks, August 3l, 1885, 


Lam in receipt of your office letter of November 8, 1884, transmittin ae : 
the papers relative to the appeal of Thomas C. Duncan from your office 
decision of July 9, 1884, refusing his application for the cancellation | 


without prejudice of his cane culture entry No. 1826, for Lots 5, 6, 7 


and 8, Sec. 32, T. 111 N,, Be 71 W.,. ns ey and tor the fern = 


of the fees piereot paid. | 
‘The facts are as follows: 


- Dunean made said entry on April 2, 1883. On or sient October 15, : 
_ 1833, he executed a relinquishment of said entry, and applied to your — 
| office to be allowed to make a new entry without prejudice upon some | 


other tract and for the repayment of the fees thereon. - 


In support of this application he filed his affidavit, setting forth that 
- at the time of making said entry he was informed by a land agent of _ 
Highmore, who represented that he was well acquainted with the tract = > 
of land in section 32, township and range above stated, that the same. 
was a fine tract of land and agricultural in character; that relying 2.64 
upon these statements affiant made said entry ; ; that about thirty days | 
ago he sent his brother to do the breaking on said tract; that said | 
brother returning informed him that the tract was totally anat for agri- — 
- cultural purposes, and for the growing of trees; that he could not ‘find | 
_. five contiguous acres fit for breaking; that the tract was. covered with 
~ large bowlders, rocks, and gravelly knolls; and that it was broken and 


-very:hilly. The breaking thereupon-was not done. ‘This affidavit was 
| corroborated by that of his said brother. 


On this statement of facts your office, by its letter «O, 2 of Wesabe = 
16, 1383, denied the application. Duncan filed his motion to review, — 


ae anied by his affidavit, setting forth that in selecting said tract _ no 


he relied upon the surveyor’s description of the land, as shown by the _ 


records-of the Huron land office, and upon the nivice of the. register. 


‘The affidavits of D. L. Cadwallader and Charles 8. McGill also appear, _ 
setting forth that affiants have lived for eight months in Hyde county © 


(wherein said tract is located), are acquainted with the land in question, 


that it is unfit for agricultural purposes, covered with large bowlders, 7 
and that ten acres thereof cannot be cultivated. By your. office letter 7 


of July 9, 1884, said application was again denied. 


| It appears that Dunean was in Huron, Dakota, on April 2, 1883, mr , 
- there made his entry. It is not attempted to be shown that he then 





; 134 at DECISIONS RELATING to ‘pHE PUBLIC ‘Lanbs. 


z visited the land, or that he has since done. 80, nor is. any reasol eeu - 


for his failure so to. do. In one affidavit he says, he relied on informa- 


~ tion obtained from a land agent; in another, he claims to have acted — 7 7 
on information obtained from the register and from the records. He — biel 


a does not pretend: that he has made any attempt to further comply with =| 
the law. . The field notes show the land to be rolling, andthe soil first 


ee and. second rate in character. It was incumbent on Duneaa, before eee 
ne Lae making his entry, to inform himself of the character of the land. ‘Ifhe ae 
has voluntarily failed so to do, it must be at his own risk, and this De- 





partment cannot furnish. him relief from the results of his ¢ own neglect. : | - 


Your. decision i 18 therefore a attirmed. 
" PRE-EMPTION CONTEST. 


- PERGIVAL Co DOHENEY. = _ ee eee ae 


os . Contests to. olaitt the ecard: of pre- emption ‘life gs are not en souraded by the Depart 


. Inent.’ The Hahte of the De a dead should await consideration, ‘until final proof S .. 
* aut _is offered. | 7 - fa 2 


Seoretary Lamar to Commissiorier Sian rhs, uae 31, 1885. 


1 have: considered: the case. of: George. WwW. Percival V. Michael A. Do- - 


. heney, involving. the SE } of: Sec. 13, aT: 154 N., RB. 65 W., Devil's Lake, | 


we ‘Dakota, on appeal. by Fereival from. your office decision of eet 6, : ae 


oe 1884, dismissing the contest. i Oe 

Rete oo AD appears from the: record: that. ‘Percival. made homestead: entry for peg 
; “the tract described,. November. 2, 1883, and. that: On: the following day, 

_ November 3, the date. on: which tha: township plat was. filed, Doheney — 
filed: pre: emption declaratory statement for the same tract, alleging Sset- | 


ae tlement March 26, 1883. ~ Action was. brought by the homestead. entry- 


7 man, Percival, with a view to clearing the record of Doheney’ s-pre-emp-. - 


tion. filing: Hearing was set for December. 22. 1883, at which, poth — 
_. parties appeared in person and by counsel. Counsel for Doheney. moved sd 
_. to dismiss thé contest, and assigned several. reasons in support. of said a 


‘motion, the. general purport of which was thatthe notice of contest was - 


fae vague: and indefinite as to the charges. which contestee was-expected to. | 


i. answer, no: specific charge of any kind being made. Substantially. the 3 
noo Same: allegations. were mide as to the affidavit ae which. the notice of me 
fauna Sepa was based. 3 hie 


These motiotis: were overruled: ie the. renin ea receiver. and ie ; 


ar exceptions noted. The. hearing of. the case proceeded: upon its. merits, me 
and resulted in a finding by the- register ‘and receiver favorable to con-. 


 testant. On. appeal to your office: the. decision. below was: objected: toon | 


_ every point, and especially as to the action overruling: the motion: to *: 


- dismiss.’ After. quite a full recital of. the facts: in the: case as tothe ‘ 
character ‘of ‘the affidavit and notice of contest, your office: sustained & aad 


the eanpesl and dismissed the contest without rnine to either party. 


| DECISIONS. RELATING TO. THE : PUBLIC LANDS. es : : 135 a 


“Upon an exainination’ ‘of the case, r am ‘satisfied that this: was right, a - 
The notice of contest which issued only a few days after the preemp- 
tion declaratory statement was filed set forth as ground of contest only 


os the very broad. and indefinite charge of. ‘failure to comply with the — 
| law in regard to his: declaratory statement. ” It failed to specify in 
| what particalar there had been failure.: The declaratory statement it- 


- self was but a few days old. It was difficult for Doheney to know just ‘ c | ' 
what he would: have ‘to answer | at the ‘hearing. At said hearing con- 
o 2 siderable testimony ‘was takén which went largely to two points, : first, ar: 


Se, as to when Doheney. ceased. to be a minor, and, second, as to his. settle- i. oe 


my ment, inhabitancy and improvement. 7 : : a 
In view of the foregoing state of facts, I pefvaith, = expressing any 774 


. opinion on the evidence. Contests of this. character. “ to clear-the rec- 


ord” are not encouraged by thé Department. In such cases, the better 
practice, as @ general rule, is to allow the pre- emption rights toawait = 
consideration until final proof is offered. Nichols: W. Benoit, @] J, ae sey 
| “Hapestally i is this true in this: case, in view ‘of the indefinite and. very nee 
a general character of. both the afi savil and notice of contest. Doheney, e 
the: pre- emptor, may: at any’ time, after : due advertisement, offer his: - 
final proof, and when he does, all questions touching his rights under... 
_ his. pre- -emption claim will then be open for consideration and determin- ~ we. 
ation... The questions presented at tlie hearing already had. may then — ce 
very properly be raised: : Percival | ‘may then as. an adverse claimant es 


| offer his objections and after due notice be. fully heard in contest. : 


I affirm the decision of one office dismissing we contest without a 


- prac 7 


‘PRE-EM PTI ON SALE APIBE EN TR Ye 


Moxrey v. Barrows. 


The ae of the land shortly after making proof and payment does not warrant a pres ie 


‘ sumption against the good faith of the entryman.: 


In case of contradictory evidence the findings of the local office ag to matters of fat hs a 


are given due cousige ation by. the oe 


Acting Seoretar, 'y Fons to Commissioner Sparks, September 1, 1885, 


: I have considered the case of Stephen Morfey Vs Charles E. Barrows, ee ; i 
involving the right to-the SE 4 of See..3,.T. 111,-B. 60, Huron, Dakota, 
on appeal by Morfey from your, decision of July 27, 1884, apap ee 


- the contest. . 


The record. shows that Barna filed declaeatocy siiernbtit No. 17, 661 - ee 


7 | for: said’ tract, May 8, bata sd April 19, 1882; and December — es 
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: ae : 8, 1889, he made proof and cash entry: of the s same. J anuary 93, , 1888, ; . a . ; 
ee he transferred the same, by warranty, deed, to one George w. Thomp- Poe 


a oS son. a 7 2 ee 
~Morfey made ome entry: No. 187 ie said. tact October 9, 1882, ee 


Affidavit having been made by Morfey (March 14,1883,) that: said a 


Barrows: had not fulfilled the demands of the pre- emption law asto oe 


, _ residence and cultivation and that he had entered the land in question “es : te 


with: speculative intent, an investigation was made by Special Agent, 








_ William W. Burke, whe (on March 20, 1883,) made report to your office = 
oe recommending that a hearing be ordered. Your office ordered a hear- ~ BPs 
mice - .. ing, which was held August 29, 1883... Upon the hearing it was shown "ee sae 
- that Barrows was a poor man, compelled to work for others tomaintain =| 
existence; that he found employment, mostly ' with a farmer living some 
. two miles ‘distant. from: his claim, returning home at intervals and work- 

ne ing a portion of the time upon the tract in controversy.” The evidence _ See 
was. Very contradictory, as to the frequency and length of Barrows’ = 
a - visits to his claim, the size and character of his house, the amount-of = = =~ 


ne 3 uae plowed en ee reentaty< of ee raised. one local officers de- : _ ae 
oe ‘The eauaene shows that ‘Barrows fauled his faiibee on ie Tad Oe ea 


: the day he made settlement, viz: April 14,1882. He builtahouseeight 


i .. feet: square at once. His actual residence was established on May 15, 


oe 1882. He worked for various: people in the vicinity, and: visited his 


; ce - --¢laim as often: as he could, averaging twice to three times.a week. He. ~- : 
_*pbroke five acres which he planted to corn and raised a crop. Inevery = 


 aét of Barrows he has shown an honest intent. His poverty should not 


eae be an obstacle in the way of his exercising his rights under the lew. Ge oo 


_... Therefore we find for Barrows and render a decision in his favor? 


Es sustained, and affirm your decision in favor of Barrows.” 


From your. decision the. contestant appeals to the Department: i ie - 


Sas _ Morfey appealed to your ofte, which mC aly 3 21, 1884 ,) decided : as fol- he 7 _ | an 
a lows: | — 
After a caréfil. ecamination t fail to find that ‘the cc have been ae : 


"The fact that. Barrows sold the land, within three and a half Fae ae 


ee ates making cash entry, is adduced as furnishing grounds for thestrong 
suspicion of speculative intent. The U.S. Supreme Court, however,in 
the case of Myers ». Croft (13 | Wall, , 291,) decided: that « the objectof. 
.... Congress was attained when the pre- emptor went, with clean hands, to 
the land. office, a and proved up his right, and paid the government for a: 
ae - the lands. Restriction upon the power of alienation after this would — 


2 : injure the pre-emptor, and could serve no important. purpose of public 7 


as policy.” See also ‘departmental decision in case of suena. % Clark 7. 


| oo (a CG. L. O., 24). - | fo. 
~~ Phe local officers, before whom the witnesses s personally appear, have ae 
the. advantage over all appellate tribunals, from their opportunity to _ | 





ag observe 1 the ) appearance and bearing o of the witnesses, their manner ip eee 5a 
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giving their testimony, ete; ; for which reason, especially ir in case of con. 


-_tradictory evidence, the Department looks with great respect upon the ~ _ 


conclusions of the local office as to matters of fact. In the present case: 
ij coneur, with the local officers in holding that the preponderance of ev- 
idence shows good faith and a compliance with the law on the part of 
the pre- sed dace Your decision is therefore aftirmed, and the contest 
dismissed, | ere 


EEFECT OF. PATEN 7. 


BAKER v. THE STATE OF ere 


_ The erroneous certification of a tract in the place of land oleate: deprives ane Dew ra 


Lee of FOrtHer jurisdiction over the land. 


- Aeting 8 Secretary Jenks to Commissioner Sparks, September 1) 1885. 


IT have. considered the case of Phoriton R. Baker v. the State of Oali- e SAEs 

3 fornia, involving the NE 4 of the NE } of Sec. 24,T.2N.,R.9E., M.- | 
D. M., Stockton land district, California, on appeal by plaintiff Foon ee. 
_ your office decision of July 25, 1884,. holding for cancellation his ‘pre ee 


: emption declaratory statement No. 11731 for said tract. , 
The record shows that on May 5, 1871, the State of California, through i 
its authorized agent, applied at the local office at Stockton to select the _ 

NE 4 of the SE 4 of said section, under the grant for agricultural col-. 
lege purposes. Act of July 2, 1862, (12 Stat., 503),and the amendatory 
acts of June 8, 1868, (15 éd. | 68), and March 3, 1871, (16 id., 531). This. 
application was approved by the then register, Melville Cottle, August | 


oH, following, who described the land as the NE 4of the NE dof Sec. - ; | 


24, T.2N., RB. 9 E., M. D. M., and duly reported the: same to your of- 
fice. This said ‘reported tract being at that time vacant public land, - 


the election was entered upon the records in accordance with the reg-  - 


_ Ister’s description and was approved to the State for the purposes afore-. 
said upon said June 17,1873. June 27, 1873, a certified transcript of 
the approved.list conveying the fee simple title to the lands embraced 


therein was transmitted to the governor of the State. It appears that 


patent was issued by the State of California, and under said patent the — 

land has been transferred several times. — | | 
On November 5, 1863, Abraham F. Wilson made homestead entry 
No. 104 for the entire Si 4 of said section, which entry remained intact | 
‘upon the record until June 7, 1875, when it was canceled by reason of 
abandonment. 

The record further shows: that the following pre- -emption filings were — 
made upon the entire NE 4 of said section, viz: declaratory statement — 
No. 9032, by Sallie Potter, filed January 29, 1876, alleging settlement — 
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es the same 6 day; declaratory statement. No. 10,208, by Thomas E. Bards tee 
as ley, filed May 30th, alleging. settlement: May 1, 1878. Also the pre- oe ant & 
_.»-emption. declaratory statement No. (1,781 of. Thornton R. Baker, filed 
|. January 18, alleging settlement: January. 18, 1883, for. the NE £ of the Agee 
oan te NE dof enid section—this bein g the land in controversy. 7 ee ee 
a s On April 11, 1884, Baker made application: atthe Jocal office ai ee 
Reg Stockton to make proof’ and payment for the said tract covered by his. 
ia pre: emption declaratory. statement referred to, which application was se 
. . refused by. the local office, for the reason that the tract. applied for ap- — os 
. peared to have been patented by the State of California toone Helen 

. Weire, September 22, 1883. On appeal by Baker, your office oe : 
the decision of the local offic. : 


Baker in his appeal to this Depattriénts sets up aoe dreaiias of é error: 


First; That the patent or list of said land'to the State of California i 1S 
; an error, as the State applied for another tract than the one patented. a 
. Second, That at the time Baker settled, this land was not then listed to 
the State, but was vacant public land of the United States.. Third, 
That the claimant under the State was cognizant of the claim and en- ° ~ 
try of Baker, and sought to take advantage of ‘him. Fourth, That the 


case comes under the list of patents being void upon their face and over 


, which the Land Depar tment has jurisdiction and can issue a second 
i patent, 


None of. these objections are well fouled’ In hie bane: of Moore V. 
Robbins (96 ee aE 1 B20), it was. laid: down as a pocoe nice rue of law | 
that:-— 


“A patent for public land wheti issued. by the Land rer . 


acting within the scope of its authority,-and delivered to and accepted ~ 


by the grantee, passes the legal title to the land. AJl control of the 


Executive Department of the: government over the title thereafter. . 


CASES. | 
If there be any lawful reason ‘why the patent should be canceled, 
or rescinded, the appropriate remedy is by a bill in chancery brought by 


- the United States, but no executive officer is authorized to reconsider 
the facts. on which it was issued, and to recall or rescind it, or to issue 
one to another for the same tract.” 


The case of United States v.. Schurz (102 Uy S., 378) affirnied ‘tis 


doctrine and went further, holding that “the delivery of the instrument 
of patent to the patentee is not, as in a nyey ance ody a Dee person | 


essential to pass the title.” 7 
In view of the. facts as ener recited: and under the rule of. | 


ae Taw as above set forth, I think your office decision i in . this case was cor- - 
ie ‘tect and it is s accordingly affirmed, . ened, Nps ee % 
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 PRE-EMPTION—SE CTLEMEN?—ALIBN—HETR. < 
But v. Warp. | 


- The atileniont vo an: alien, or one who has not. astinrs his intention of becoming a a 


we, '. ‘citizen, confers no right as against the valid adverse claim of another. 


The wrongful removal of a settler’s house, at the instancé of an adverse claimant, 


will not affect the status of: ane settler’s right or inure to the benefit. of such eh | : 


4 -elaimant. | 
rans The guardian of the: minor het of a fen pre- ee is sixthiorized under seétion a 


2269 of the Revised Statutes a0 file a eae statement and other pape. Te- ren 


quired to complete the claim. | a 
Acting Seoretary Tonks to Commissioner Sparks, September 1, , 1885, | 
‘| have. considered the case of J ohn J. Bell ». Edward P. Ward, guard- : 


— jan of Edna Rose Ward, minor heir of Frederick A. Ward deceased, as = . ; ee 
_ presented by the Appeal of Bell from the decision of. your office, dated . ‘ 


‘ February 18, 1885, holding for cancellation his pre- -emption declaratory = 


statement No. 3, for the W $ of the SE $ of Sec, 35, 7.154 N.,and the 
W 4 of the NE 7 of Sec. 2, T.:153 N,, R. “64 W., Devil’s Lake land dis. 


trict, Dakota Territory; and awarding the land to the said minor heir. ~ 


At appears from the record that the township plat of survey was filed — e es 
in the district land office on September 29, 1883; that-Bell filed said 


statement on September 29, 1883, alleging scitlomont on July 1, 1882; ite 


that. Edward. P,. Ward, as guardian: of said heir, filed pre- emption de- 


| claratory statement No. 277, for said. tracts on December 21, alleging ie ae 


settlement thereon February 21, 1883; and that Byron M. Smith filed — ; 


- Sioux half breed scrip No. 701 E, for the SE 4 of said Sec. 35, on May 18, oe 


1883, which was canceled by your office letter of January 29, 1885, 


._- Due notice was given by said guardian of his intention to make proof . | . a | 
— and payment for the land, on May 30, 1884, and Bell and Smith were Da me 
. cited to appear. at the district land: office and to show cause. .why the 


- proof should not be allowed. On May 23, 1884, Bell executed his affi- © 


davit, duly corroborated, protesting against the allowance of Wards | - oe 


oS proof and payment, and comme. the land ore reason of a PHOE pone 


te fide settlement. ve 
By agreement of the parties a hearing was held on J uly 25, 1884, to rs 


determine their respective tights, at which both partics s appeared in 
person, with their | attorneys. Upon the evidence. submitted at :the 


a hearing, the register and receiver awarded the land to Bell, and, on ap- — cae : : 


: peal, their decision was reversed by your office, as above stated. 


The grounds of error assigned are, Ist, In no\ine that Ward’s orig : - = 


| nal settlement was bona fide and valid. _ 
— 2d,. In holding that Ward’s. alleged actilement’ was ede with the 


‘Gatantion® to claim the land. under the. pre- cmpnen fet and to comply: - : 


s&s with its requirements. 


-8d, In overruling the ecb of the o register and receiver, and award. es oa 


? “ing t the land to said heir. 
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: Ti is shown by, a fair preponderance of the testimony that Bell mone 9 ee, . 
‘upon the land in question on June 19, 1882, and put up a sod house _ ae 


_. and broke about five acres. He resided. upon the land until January, 
1883, when he began to build a frame louse, which was completed on 
the 23d or 24th day of February following. Bell’s improvements con- 
“sist of said. house and. twenty- -five acres of breaking, and heswears = 


Bt that they cost him over $200.00. At the time Bell went upon said - : 


an ~ tracts. he was an alien, but he filed h his declaration of intention to become 7 | . : . ; 


oi a citizen. on April 7, 1883." se 
It appears that Frederick A. Ward laged his agua, or » shack c on oe ——— 


ee tract on February 21, 1883, and the same was removed by a mob of — . 


ete a twenty. men within oe hours’ after it was placed. on the land. Bell | 


_ was present when the house was hauled away. On “April 22,1883, — ae 


Ward placed another house upon the land and was killed tliat night 


by armed. men, who had come to move his, house from the land income 


a . troversy. se 
‘There i is testimony audi g to Show that Ward and his brothic: Charles - 


Be : e were attempting to hold other claims. upon unsurveyed. land after the 7 ae : 
2 removal of the first house from the land in dispute. This: testimony oe 


an can: have weight only. as tending to show that Ward had prondonos ae a a2 - 
_ ¢laim to the land upon which his house was placed. oe ee 
Until Bell filed his declaration of intention to become : a citizen of the sae 


ee 7 United States he could acquire no right to the land as. against a valid : 


adverse claim. Section 2259 of the Revised Statutes. McMurdie »% 

ae - Central Pacific R.R. Company (8 C. L. O.. 8); ae Quast: QL. D, oan’ 
~.. 627); Mann v. Huk (3 L. D., 452). ae 

While Bel! was still an alien, Ward d placed his house upon the Tend 2 
and claimed the same. His action was nota forcible intrusion uponthe = 


io = 7 land, and since Bell was at that, time: disqualified from acquiring lands as | oe 
-,» ander the pre- emption laws, Ward initiated. a valid settlement, upon per’ 


‘the land, Atherton v. Fowler (96 U. S., 513); Belk 7. Meagher (104.0 


fo jd 279) 5 Lawless . Anderson (7 Cc. L. Oo. , 68); Molyneux. » Young 
ean “dd, 107); Powers v. Forbes (ibid., 149). The removal ofthe house could = 
ae not destroy: his claim. It is not shown that he used: any force i in placing bt 
: ee the house upon the land and the removal of the same by force in the ~~ 


a presence of Bell can not and. ought. not to inure to Bell’s benefit. The 


. : si | land was unsurveyed and uninclosed.. The law was. ample to protect. . - ‘ oe 
"Bells rights, and there seems to be no excuse for the conduct of those, ees 
_ whose violence caused the death of the Ward brothers. A carefulex- 


amination of the testimony. fails to show that Ward did not make his He: ; " 
i settlement i in good faith, and the peculiar circumstances. attending the | oe 


removal of his first sh anty, taken in connection with the facts surround. 


ing his death, would seem to furnish sufficient excuse for his absence. 
from the land in the interim. Counsel for Bell urge that said guardian 
/ ig not authorized to file a pre-emption. declaratory statement for said pe 2 
oe tracts. Section 2269 of the Revised Statutes of the United States ere age 
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| vides that, te Where a party entitled to claim the benefits of the: pre: . 
-emption laws dies before consummating his claim, by filing i induetime —_ 
all the papers essential to the establishment of the same, it shall be 2 ue 
- competent for the executor or administrator of the estate of such party oe 
or one of the heirs to file the necessary papers to complete the same, 
-but the entry in such cases shall be made in favor of the heirs of the 


deceased pre-emptor, and a patent thereon shall cause the title to inure 


to such heirs as if their names had been specially mentioned.” — 
It is not pretended. that Rose Edna Ward is not the heir of said F. 
A. Ward, deceased, nor that. Edward P. Ward is not her guardian. eat o 
The deceased initiated his claim by settlement and under the provisions = 
| of the section above quoted said guardian is clearly authorized to file 
the declaratory statement and all other papers to complete the au 
commenced by the deceased in his life-time. | . 


The decision of your office i is accordingly affirmed, 
es 


Fagan v. J IRAN. 


land, 


“Acting Seoretary Tonks to Commissioner Sparks: September 3, 1885, 


I have considered the case of Charles Fagan ». Wenzel Ji iran, involv. 
- ing the NE 4 of NW 4, Sec. 34,7.3.8.,B.7E., M.D. M., Stockton _ 
land district, California, ¢ on appeal by Ji iran | from. your office decision of | 
August 12, 1884. a 
The record shows that the township plat was ‘filed i in the igeai office 
July 26, 1858; that Jiran made homestead entry No. 3854, April 23, 
1883, for the aforesaid tract, and that on December 4, 1883, his applica. 7 
tion to make final proof for the same was rejected; that onthesame -— 
- day (December 4, 1883,) this contest was initiated on the affidavit of 
‘Fagan, alleging abandonment of his homestead. entry by Jiran; ana | 
that a hearing, relative to this contest and in all respects regular, was 3 
had at the local office in Stockton, January 22, 1884. 


‘Upon the testimony adduced at said hoariig, the local office rendered 


office July 12, 1884, as stated sbove: 


The testimony i in the case is clear to the effect that Ji iran never es- 
tablished a residence on said tract. The only improvements thereon 
‘consisted of a cabin ten by twelve feet, with one door and window, and — - | 
_. without any floor. There never was any furniture i in the cabin, except : 
| a sort of platform upon which was a straw: tick filled with straw, until 
three days after this contzst was commenced, when a stove was putup,  . 
and the eabin improved a little. There was no well, but very little __ 


Residence i is ‘neither aequired nor maintained by making occasional Visite | to the a 


a decision in favor of contestant, which decision was affirmed by your 
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oar - plowing done, and no > other aitempts: dowrard eultivation ‘and’ oe oy ‘s 2 
ment. At. various times he drove out. from. his home in. Modesto, ten. 


| “tniles distant, tothe. land, and remained | over night,. taking with him 


; a blankets aid, such other. bed: clothing. as he desired. and: taking them 
= back with him tO Modesto upon. his. return. . . That he considered. Mo- j 


- desto his home is evidenced DY: tne fact.that he took part as a voter in . 


“thet ‘incorpor ation of that town, some two. months prior to: this hearing, : 


cae - and also from. the fact that on the 8th day of November, 1883, ‘in @ case ees, 


: : d ~ then pending in the court, of . justice i in Modesto, he. testified. that. this 
home was in that: town. - 


| In view of all the facts as herenberce varied and. recognizing aie . 
‘ universal rule of law that, “A homestead. claimant can. neither. acquire 7 


nor. maintain a residence on a tract, by vowels occasional. visits to. the ie 


: land, ” one office decision is affirmed. 
| | REVIEW, | 
a at “Hunt ». Davi | ef ea. 
Motion: for’ review of departmental decision - f Apri 29, 1885, To L, a 


Dad + 499) denied eptember 4, 1895. 


- ACT oF JULY 93, 1866, 


: ‘CurtwoRNTA & & OREGon R R. Co. . ‘THE Srarz ¢ oF ‘Oattrornta. a ee 


. ; The first section of wad act has no reference fe swamp lana claims and the highest 2 
Pe 2d judicial tribunal of the State has so decided. : | 


- Acting Seoretary Jenks to Commissioner ‘Sparks, September | Be 1886. 


Ir have considered the ..case of the California and: Oregon Railroad. 


ae i Company v. the State. of California, on appeal from the. decision of your 
office of 27th November, 1876, holding that certain. lands in sections — 
eee ay 27 and. 34, township. 12 N. , Tange 3 i, and. the W. 3 of 33-13 Be ee 
Se N. 3B, M.D. M,, Marysville . district, ‘inured to the State of. Califor- a ee 
nia ander section one of. the ach of July 23, 1866, (14 Stat., , 218). Te 
The case has. been. several. times. suspended pending: fering” ae 


o a proceedings by your office, concerning which reference is made'to. your. |. : 7. : 

office communications of skal 14, 1879, October 7, 1879, and 30th uly. oan 
1885, | —s 

It is sufficient for the disposition. of this < case to recite, that: by. de. aot 


oe “| cisions of July. 15, 1879,. in the case.of State ex.rel, Joseph. Kile etal. 
Silas Tubbs (6 C. in O., 108,), and. of December, 21,-1883, State of. Cali- | 


es a fornia ex parte (2 L. D. , 643), it was expressly. held. thet the first. section : . : ‘ ° 
ccs Af the act of Congress. of July, 1966, has no . Teference: to away tod hie tS ore 


aims. 
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“Dhis decision has been under consideration ana fully concurred | in ie : 


5 the Supreme Court of California i in Kile v, Tubbs, (59 Cal., 191,) which vey en 
settles the fact that the State herself. by her highest andiaial: tribunal 


has. declared against her right. to the assertion of such claim. | 
The award to the State under this provision of the statute is accord- 
ingly overruled and the decision reversed. You are consequently at 


_ liberty to consider all claims, either of the State or of other parties, under = 


the laws applicable. to the lands, without reference to the case as pre- | 
sented:i in these proceedings. 


_ INDIAN HOMESTEADS, © 
| Certain entries i in Michigan released: from suspension. 


“Acting Seoretary J enks to Commissioner Sparks, September 7, 1885. 


 On'the 14th of March, 187 7; my: predecessor directed a suspension FY ee ee 
a action upon certain contested Indian homestead entries in Jonia and’ — 


‘Traverse City districts, Michigan, subsequently consolidated at Reed — : 


- City. This waS upon complaint and representation - -that the: contests, - 
made by white persons, were instituted for the purpose of taking ad- 7 
. vantage of the Indians’ imperfect knowledge of therequirements of the = 
land laws, and possibly meagre compliance, and thus after depriving eye weil 
_ them of their homes, such white persons and others in complicity with = 
7 them. were aiming to secure entries. upon the land for their own benefit. == 
Investigation was directed, and upon request of the Oommissioner of = 
Indian’ Affairs, B. J. Brooks, then an employe of your bureau, wasde-  ~ 


tailed to make personal examination. His. report, dated 27th Decem- ~ 
ber, 1877, was submitted by letter of your predecessor January 30, 


. 1878, with recommendation for such action and legislation as might give . _ 
 -yelicf. in certain irregular and anomalous eases, specially mentioned, = 
- and'to all the Indian claimants generally, by making allotment of lands — 


instead of requiring compliance with the homestead law under the act. _ 
of June 10, 1872 (17 Stat., 381). a 

» After vonsnita tion. with the Corhmissioner of indian Affairs, a bill 
was prepared and was:introduced in:the 46th Congress April 1, (1879, | 
(H. R. 352), “To confirm certain entries of land by nae and was” 
referred to the committee on Indian Affairs, | | 
In the meantime and subsequently, communications of individuals, 
‘and others -numerously signed, were presented to this Department, and 
to members of the’ Michigan delegation in Congress and by them re- 
ferred, denying the reliability of Special. Agent Brooks’ report, and de- 
nying that any injustice was being done the sane either cor eveny 7 
or individually. | 
~ The Department, awaiting probable action in some form by Gon tees, 


has not released. the suspension, : and - no. legislation. has. been. effected. - 
ot find no reference i in the © proceadings of Poneress to any. bills reported ae 
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mained more than the seven years of limitation. upon the records. 


tis 1n07w “anlikely that any legislation will be had affecting these par- Co. 
cee ‘Heulad rights. If in any case wrong has resulted to individuals by enD- 
-.. forcement of the. existing law, Congress. will, undoubtedly, as it. has 
heretofore, upor request of the Department, afford appropriate relief 
-_ But the administration of the Department ought not to be withheld = 
= from legitimate business because of possible hardship i in a, few. isolated — 
- cases, and it is only by action aud proper adjudication t that these cases. ea 


2 can now be intelligently disposed of. 
if. accordingly recall the former suspension, and ‘diect a fair exami- 


nation ot we pending cases upon the merits of each as it shall be reached, 
with such notice to all parties, including notice to the Indian agent:in - 


charge, as shall be necessary to a just ang men determination of con- 
flicting claims. 


As to the original right to make. entry by the Indiana, it seems to — 


have been provided by regulation that a certificate of such right should 
be furnished by the Indian agent, and placed on file with the register 
aud receiver. Where such eéertificate was given by the proper officer, 
-it would appear to be sufficient to support the entry in its inception. 


In the matter of compliance with the homestead law, your office is 


made, in the first instance, the proper tribunal to pass upon. the proofs 
after their acceptance or rejection by the district : officers. It is to be 
borne in mind that this homestead privilege upon these lands was ex- 
tended to Indians, who by the treaty of 1855 (15 Stat., 621) were entitled 


to make selection thereof and receive patent’ without further condi-. 
_- tions. With what strictness, therefore, compliance with the general | 
- hamestead law shall be insisted on is a question for grave consideration 


in their case. Certainly wo mere technical objection should be permitted 
_ to deprive them of guaranteed treaty: rights, if the same can be assured 
to them by arv reasonable construction’ of existing law relating to 
7 their homestead privilege. . a : it 


eet D 


_ 7 PRACTIOE—REVIEN. oa | 
“Barer ET AL, os ‘THE HEIRS OF MoLAveHtin. | = oe 


Acting Secretary J enles to Commissioner Sparks, September 4, 1885. 
In the case of Albert w. Baker and Patrick Callahan v. the Heirs of 





oe to effect the original recommendation, nae none appear to have oon | 
ace "introduced, save the one already referred to. ae 
oe The time for offer of final proof upen the homesteads is i one since eee A yee 
} = lapsed, and in some instances, subsequent: homestead entries, made. 
after. cancellation and prior to the order of. suspension, have also Te 


a = . By clocting to proceed under a decision the right to reconsideration thereof i is one a as ei 


oe cee i) rancis. McLaughlin, involving Lots 8,4, and 5, and the SE. 4 of the. = ie ee 
pos RW. 4 of See. 6, Te 3 13 N., R. 6 E,, » Sacramento, California, al applica -_ 
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| tion was filed on behalf of said heirs i in the local office September 1; a 
i? 1884, for a review of the departmental decision in said case of October _ 


25, 1883. (10 C. L. Q., 256). : 

ag reference to said decision it will be seen that the ioiisatena’ site. "4 
of McLaughlin for said land was attacked by Baker on the charge of © 
illegality, and that Callahan claimed certain settlement rights on said 
land. It appearing from the records of your office that said McLaugh- 
lin had exhausted his right as a homesteader, prior to making the. 


entry for this land, the Department, under date as above, affirmed the 
- decision. .of your office holding for cancellation said homestead entry, — | 
but allowed the heirs of McLaughlin to prove up for said land under 
- the pre-emption law, as it appeared that said McLaughlin had origi-_ 


nally claimed the land as a pre-emptor and had not lost his rights as | 
such by transmuting his filing into the said illegal homestead entry. 
- ‘Under the said decision the executor of said McLaughlin proceeded | 


to make final proof, but the local office declined to accept payment . 


for the land, on account of certain protests made by Baker and Calla- 


han as against the validity of McLaughlin’s claim as a pre-empter. . | 


Whereupon, your office May 7, 1884, directed the local office to order a 


bearing, which was accordingly had in due form on July 7, 1884.. 


As grounds for this application, it, is alleged by said executor that. 


Baker’s affidavit attacking the entry of McLaughlin was not filed until — : 


after the death of said entryman and that such Fact \ Was only discovered 


- during the progress of said hearing. 


The right to a reconsideration of the decision in question was waived | 


_ when election was made to proceed thereunder and it is now too late to 


‘assert such right under the changed conditions of the case. 


- It is further to be observed that: notice of said application. does not: oes. 
appear to have been served upon the adverse aa, and this also » 


would preclude its consideration. 


- The application is therefore dismissed and the case is rented to 


you for due examination and decision.on the appeal of said executor - 
and Callahan from the decision of the local office. | | 


: KANSAS TRUST LANDS. 
_ WENIE ET AL. Vv. ‘Frost. = 


Though under: the dest of 1865 trust lands were not subject to liowmiestead entry, y 
such an entry made for land that also fell within the terms of the act of Decem- 


ber 15, 1880, opening to settlement a part of the Fort Dodge military reserva- 


- tion, may be commuted under section 2301 of the Hevised Statutes and the ° money 
80 paid placed to the credit of the Indians. , | 


Acting Secretary Jenks to Commissioner a September 4, 1885. 


- | have considered the case of Frederick T. M. Wenie and Frederick 


| Ww. Boyd v. Daniel M. Frost, Involving a tract situate within the ume? | 


1819 L »D——10. 
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ee a ‘india trust and diminished reserve. lands, to wit, Lots. 9. 10, ae eae 


19 in Section 25, T. 26 8., R. 25 W., and Lots 14 and 15 of Sec. 30,T.. 
aoe i. 263 S., RB: 24 W., Garden. City (formerly Larned) district, ‘Kansas, on oye, ces 
- appeal by plaintiffs from your office decision of April 1 17, 1882, paeieet ee 


ere ing their applications to file for said lots (inter alia). oe ae 
It appears that Frost made homestead entry No. 6595 of the Tota in: ae 
ee question October 1, 1881, agreeably to the Pye of the act of De. 5. 2 

an - Gember. 15, 1880. (21 Stat., 311). ~ ee a 
Boyd applied October 25, 1881, and Wenie applied Novaraber b isi, 7 


a ob file Osage declaratory statements for the lots in question, together ners, 
with Lot 6 of Sec. 26 S., R. 25-W., and Lot 13 of Sec. 30, T. 268.,R.24 
— OW,, alleging settlement October. "29d and November 2, 1881, poatient: eee 
ae ieelye Both these applications were made under the provisions of the = 
eS we 2th section of the act of July 15, 1870, (16 Stat., 362,) and of theact = 
re SOE. May 28, 1880, (21 id., 143,) but the register rejected , said. applica- — : | 


rex . tions (on the day: of their presentation) because the tracts applied for 


. (except the said Lots 6 and 13) were embraced _ in Frost's. poms : Jn 


ee entry. ee 
Said applicants isi i spedled from such estion: your offies aened 8 


the same April 17, 1882. Whereupon they duly. appealed to this De- en a a 


oe partment upon substantially the following grounds: | | P Ae ae 
1. That said decision is contrary to law, inasmuch as the aid act. of ee 


- oe December 15, 1880, does. not contemplate the sale or. disposal of any. of Pe y 7 


-.. the Osage lends: Snbeaed within the Fort cee pyrene reservation . 


- under the homestead laws. 


2. That if. it had been so. ‘intended, provision would en heel oe a, 


ae therein for the payment of the price. of said lands to the Osage Indians, ~ : 
ae & and as the act contains no provision authorizing the government tore =. 
-. imburse said Indians for such price, said lands are notsubject to home- 
+ stead entry, but are subject to said declaratory statement applications 
_ under the Indian treaty, whenever said. lands are put into market “as 9 

— amply. provided for in the. laws, rules and regulations of the United — 


a States governing the disposal of said lands. to. actual settlers.” i... 
8, The said treaty with the Osage Indians is.as sacred and entitled ot. 


to ag: much consideration as a treaty with | a ‘independent nation, ete, oe eh 


citing Pine v. Wood, (16. L. L., 703) Sas ee 
4, That Frost’s homestead entry; barring: Lot 6, (which he had applied ee 


a to, include therein Jane 17, 1882 ,) is 5 nal] and void, and should be. ae . e 

ae | " Wenie having Angust 9, 1889, filed affidavit of contést, valleetag that sg 

ee the tracts in question are Osage Indian Trust, lands and. not, subject.to. 

ae “homestead entry, and asking that.a hearing be. ordered to determine = 
> these alleged facts, and Frost having filed August 18, 1882, a notice of. . 


Sol his intention to make final proof. September 20th ensuing, together ya ee. 
». 2 with his affidavit in support of his “right to commute (his homestead. 


oe ey) under Section 2301 of. the oe Statutes and ume act of f March . 
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. 3 3 1879, ” (20 Stat, 479 ,) fie register forwarded the: same 46 your office _ 


by letter of August 24, 1882, for. instructions. Whereupon your office, io 
_ per letter of September 6, 1882, advised the. register. and receiver.at ae 
the Larned office, as follows: “ ‘Ag you have been -before advised; the .  — 


4 mY entry of. Frost. was made under the act.of Dee. 15, 1880, (21. Stat., 311 x} - ae 
the provisions of which conflict. with: those of. the treaty of 1865, with | 


the Osage Indians” (14 Stat., 688); that in view of the fact that by the 
aforesaid letter of April-17, 1882, Frost’s entry had been regarded asa st 
_» valid appropriation of the land covered thereby, your. office deemed it | 
“unadvisable to order a hearing upon the grounds alleged by Wenie; and 
_ that in view of the pendency of his and Boy4d’s applications to file before 


. this Department, Frost’s application to- commute should be held in. 
; abeyance until further advice.: : | 
The Commissioner of Indian Affairs: liaging: inner alate of April 12, 
1889, addressed a letter to this Department. calling attention to ‘ii | 
| aepatent conflict between the 2d article of the aforesaid treaty of 1865 
aud the act of December 15, 1880, my predecessor, Mr. Secretary Teller,. 
under date of May 3, 1882, ‘submitted to the President for his consider: 
ation, and, upon his approval, transmission. to Congress, copy of said 
letter (and accompanying maps and papers) together with draft of a’ 
bill to amend said act in harmony with:the provisions of said treaty. 
Whereupon, the President, May 5, 1882, accordingly transmitted said - 
communication to Congress, commending its consideration thereof ;. but 
no action was, taken thereon, barring its reference to. the committee on 
military affairs and the printing of the same. 

Without discussing the minutie of the several points of exception 
specifically raised upon. appeal touching the alleged incompetency of - 

‘rost?s entry, or attempting to reconcile the alleged conflict between _ 
_ e said.act and treaty, it will suffice to state generally that the entry | 
appears. to have been made contormably to the express. provisions of 
the said act of December 15, 1880, (21 Stat., 311. ) It provides, to wit: 


_ “Whereas, that portion of the Fort Dodge military reservation here- 
inafter described is no longer needed for military purposes: Therefore, 
*“ Be it enacted by the Senate and House of Representatives of the United 


States of America. in Congress assembled, That it shall be the duty of : 
~ the Secretary of the Interior to cause all that portion of the Fort Dodge 


wiilitary reservation, -in the State of Kansas, being and lying north of © 
land owned and occupied by the Atchison, Topeka and Santa Fe Rail. 
road Company for right of way for its railroad, to be surveyed, section- 


ized, and subdivided as other public lands, and after said survey to. 
: offer said land to actual settlers only, under and: in accordance with 


- the homestead Jaws of the United States: Provided, That the said 


. Atchison, Topeka and Santa Fe Railroad Company shall have the right os ae a 
“to purchase such portion of said reservation as it may need for its use 


adjoining that now owned by it,-not exceeding one hundred and'sixty . 


acres, by paying therefor the price at which the same may be appraised mye 


under the direction of the Secretary of the Interior.” — 


— Now these lots in question; having been “ surveyed, ‘eectionieat ane aoe ee 
7 aubdivided as other. a ey and being situate 66 “north of jand. oie 
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Pe oes owned and occupied by the Atchison, Topeka, and. Santa Fe toliad Sue 
“2 Company,” etc:, as described i in said act, and Frost. appearing to.be-an!. °° 





ss actual, bona fide. settler upon the said. lots. and having offered to make — _ 


= a _ proof and payment therefor in the manner prescribed by law, Tam of _ . ~~ 
opinion that he should be permitted so todo “under andin accordance 


_ with the homestead laws of the United 1 States,” a as required by the said 


of 1885. | ee a 
Barring the toedgomne modifcation, your office decision of ( April 1, ip - i fee 


act of December 15, 1880. 
- Acvordingly, upon his sub mission of satisfactory proof neg e com- - 


| ‘oliancé with legal requirements, he will be required to pay through the 


oe - proper local land-office the sum of one hundred and ten dollars and... : 


eighty-one cents, (being at the rate of $1.25 per acre for said lots, agere- 


gating 88.65 acres, as delineated upon the plat approved June 22, 1881,) Ay 


which sum shall be credited on the books of the Treasury to the account 7 
of the Osage Nation of oe agreeably. to me aforesaid treaty: o ies 


: - 1882, is afirmed. 


2 at ee OAD GRANT—RELINQ UISHMENT. ed 
FLORIDA Ry.. & NAVIGATION Co. ; 7 


: : In view 7 of the unas relinquishiment { in favor of bentain estilanens pits, fens a 


ings will. be ordered in case of applications to enter land selected by the com- — m4 


pany, to ascertain whether the app HORNY) 1s entitled to the benefit of. said relins a 
quishment. | 


| Entries and . flings may be dlewed for aneelecied lands upon prima facia showin ; 7 a 


that the applicant is within the terms of said relinquishment. . 


a | Due notice of the allowance of such entries and filings will be given ‘the company, | 


i. and opportunity allowed. the: same to contest the settler’s claim, oa. WEb ow as 


“Seoretar: y Lamar to Commissioner Sparks, September 12, ‘1886. 


ay have examined the appeal of the Florida Railway and Navigation . 


— oe Company from the instructions of your office dated January 17, 1885, eee. 


to the register.and receiver of the Gainesville district, Florida. = 
The record shows that on March 29, 1884, your office fasinucted the . 


: | a : district land -officers that, inasmuch as the Atlantic, Gulf and West — 
> io India Transit Com] pany, now known as the Florida Railway and N AVI- 
.. gation. Company, under date of June 25, 1881, executed a formal 


ae relinquishment of its claim to all lands theretofore withdrawn for its 


henefit, upon which bona, fide settlers had made improvements prior to. 


March 26, 1881, . . you will allow entries upon lands within the | 
limits of said cond both granted and indemnity, where the allegations | 


| ao of the parties applying to make the same show to your satisfaction a — 
that. they are covered by the: terms of the relinquishment above men- 


- tioned.” On July 21, 1884, your office again instructed the district land 


-_ officers, in response to their request, that where the company had made 
| selections of lands within. the granted limits of its grout by act poe Volk | 
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aaa opnged May 17, 1856, (1 Stat., 15,) and the lists submitted ape.2°° 5 


pear. to be regular in all respects, a0 parties apply to enter lands — 


included in said lists, alleging settlement and improvement prior to © | 
- March 26, 1881 , hearings should be ordered to ascertain the facts con- 


“cerning aid alleged settlement and improvement. On November 15, 


1884, the attorney for said company requested, in writing, the register 


and receiver to apply to your office for instructions directing them to 


order hearings i in all cases where applications are made to make entries 


or file declaratory statements for tracts in the odd-numbered sections 
Within the limits of the withdrawal for.the benefit of said company. 
- On January 17, 1885, your office, in reply to the request of thé com- — 
pany duly forwarded, re-affirmed the former instructions, and directed 
the register and. receiver to allow entries and filings where the appli- 


| cants made a prima facte showing that the lands applied for are cov- | 
| ered by the terms of the relinquishment of said company, and the same’ — 


have not been.selected by the company prior to the application to en- | 
ter; and that where applications were made for lands embraced in the © 
lists of selections of said company, which lists were in all respects regu- 
lar, a hearing should be ordered to determine whether the applicant 
had made settlement and improvement in good faith prior to the date — 
when the withdrawal for the benefit of said company became effective. 
~ Your office expressed some doubt as to the correctness of its ruling, 7 


and allowed the | company to appeal to this ee The grounds . | a | 


of error alleged are: _ 

1. In ‘holding that the ‘relinquishment of the company was @ waiver . 
of its rights wherever Reuihees had made improvements prior to > Mareh 
26, 1881. 


8. In holding that said relinquishment expressly vested in the Gen- — 


eral Land Office the right to determine in every case, and by whatso- 
- ever inetnod it might select, whether the applicant was entitled to 
equitable relief. 


3, In deciding that the General and Office haw’ the sipht t to deter- 


_ wine whether the applicant is a bona Side settler and entitled to equita- 
_ dle relief, without question by the company as to the mode of prope 
. wre by which the determination is made. _ 

lt is hardly necessary to narrate all the details connected with the 


making of said relinguishment. A full recital of the same may be found 


in the decision of this Department of January 30, 1884, (2 L. D.. , 561). 


The relinquishment. or waiver of the company’s. elaim expressly CcOoVv- a 


ered the Jands on each side of its road which ‘may be found by the 


General Land Department at Washington to be occupied by settlers _ tae, 
| who may be entitled to equitable relief up to December 13, 1875, saving 


and reserving to this company any and all rights of indemnity vested 


| in the company under existing laws.” On June 25, 1881, the company, ae 


in response to a request from your office, under instractions from this 


: Department, extended “the relinquishment o or waiver. heretofore made ae 
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. - ie w all actual ee fide settlers iG madei impre aeeniouta prior a fe 16th a 
day of: March, 1881.” It was decided by this Department, in thecase 
of the Peninsular Railroad Company v. Carlton and Steele, (2-1 De Gs 2: 

a — 631, ) that “ these relinquishments, made under a full knowledge of the 





aw and the facts, are absolute and. unconditional. ” By the express — ees 
terms of the waiver, the duty devolved upon your office to determine to =. 


whom it should apply. Said decision of your office does not deprive the. 


company of any right. Itsimply allows the filing or entry to be. made 
.. of record when the applicant: presents with his. application proof show- -- 


: ing prima facie that he is entitled to the relief provided for in said re-- 


_ linquishment or waiver. If the company desires to contest the entries fee. 2 


is after they have been admitted to record it should be allowed to do ay 7 
under the rules of practice. 


Unquestionably it: will be better for the settler and for the company 


| 46 have their relative rights determined as speedily as. possible ; and to - 


that end you are directed to instruct the register and receiver, atthe _ = 


| end of each. month or at; their: earliest convenience thereafter, to. notify . 


oe the attorney. or agent. of said company of the entries and. filings that are... 


within the terms of said waiver, in order that the company may take 


steps to contest the same should it desire to do so. A certain time’ — 
io? oes - should. be allowed the company after the receipt of. notice, say thirty 
_... days, within which it may commence proceedings against said entries... 


With the: above modification, yous office decision | is confirmed. 
ue BIGHT OF WAY 70 ‘RAILROADS. 


“OmcuLaR. 


pe es Acting Commissioner Walker to registers wd receivers, and special agents, go a 


August 29, 1885. 


In jeccuminble: the right of railroad companies having a tight of way oe : E 


3 - through public lands under the general right- of-way act (18° Stat. , 482), 
or under special acts making grants of public land to aid -in the con- 


; - struction of railroads “to take from the public lands adjacent tothe | e 
fine of said road,” material of earth, stone, and timber necessary for the; 


. onstruction thereof, you. will be governed by the following instructions Le io 


; e, in lieu of all former regulations, which are hereby revoked: 


ae Such. provisions refer. exclusively to roads in the process ofc con: 
2 struction. No public timber or material is: permitted to be taken or used 


| : for the repair or improvement of a road after its” original completion. a 
The right to take such timber or material ceases when the road | is ‘open ee Oe 
2 to: the public for general use. 


2. Timber or material may be. taken from the public lands’ only for : 


7 the construction | of. the road, ‘including road vaXy bridges, culverts, , ue ee 
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2 trestles and the like, but cannot S taken for the erection of st ations, a . : 


“gs freight houses, fences, sheds, or other buildings or structures. 


oo BO No public timber is Peru to be taken OF used ed fuel l by any i : | 


- ~. yailroad.company. ‘, & aos 
4, No railroad company is entitled to. procure, or “cut, or remove, OF. 6 
os cause ‘to. be procured, ‘cut, or. removed, either by itself or through its | 

agents or other persons, in any manner, any timber or other material 
from the public lands for sale or disposal either to. other. bi ea orto 


| the public, or for exportation. 


5. The right of railroad companies to take timber anid. other material i ae 


from: the public lands is restricted by Jaw to lands “adjacent to the line = 
of ‘the road.” This will be construed:as meaning that the companies” 


have permission to take timber and other material along the line of the 


road in progress of construction, and in the immediate vicinity thereof — 


_ ‘or in near proximity thereto. It-will-not be deemed a license to go to 


distant points © and obtain timber to’ the deprivation of settlement, | 


mining, and other’ rights and interests in such localities, and the i impair-_ | ae 
ment of the general welfare of the country over extended areas. The © — 


privilege must be exercised where the. law laces its exercise, viz., “ ad- 


_ jacent to the line of the road.” ees. 
6, The right-to take timber and other material from the publie lands. a 
for the construction of railroads is granted to railroad. companies or- - 


ganized as provided by laws entitling them to a privllege,, and. to no 


ye other parties. ~ Sas 
7. No person is. authorized to cut or take. timber from the publi lands Ae the 


for the purpose of selling the same to railroad companies. 


8. Only those persons who are the direct or daly authorized agents of . 


_. a@ proper railroad company are permitted to obtain timber or other ma-. wie 


7 terial for the use of such company in the construction of its road. 
a Unauthorized. persons cutting or taking timber from the publie. 


| “lands, although for sale. to’ a railroad’ company, will be deemed tres- . 
; “passers, and they, aswell as the company receiving or. parehesing the wee 


- same, will be proceeded against accordingly. 


| 10. No growing trees less than eight inches in diameice will ie per: Sy 
mitted to be cut. No tree can be cut that is not required for use for _ - 
constriction: “purposes, and ‘all of each’ tree cut that can be used for. <3 = 


“ construction purposes must be ‘utilized. 


11. The tops ‘and lops of all trees must be cut and piled, endl the bist: Se 


| removed or disposed ofl in: such @ Inanner as 3 to: prevent the" broad of 
forest fires. : 


12. Each company, before éausing the cutting « or Fenioval of timber or : a 
~ other material from the public lands, must file with the Secretary of the  ° - 
‘Interior’ ‘a ‘copy of its: articles’ ‘of ‘neorporation, and due proof of its == 


- organization’ under the same, also ‘a map of its definite line of location ; oe 


and, if-it desires to ‘authorize an agent: or agents to. cut or remove titber | : | ve 
| “from thie sae land, such cee or agents must be properly appointed ee 
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in writing ; said appointment must specifically. describe the land to wie = 


- cut upon, and prescribe the prohibitions and regulations contained in : 


: : paragraphs 10 and 11 of this circular. Copies of all such appointments | a4 2 
faust be filed in this office in order that such pemons may be nomeded. pe ak. 
as agents of the company. : = 


13. Every company, its officers, aeons contractors, and einployés, 
- will be held responsible for any unlawful taking | of timber « or other - 


. material and for all waste and damage. 


‘44. Under the act of June 3, 1878, the right to cut timber from a pilio 2 





a ‘mineral lands is reserved to. the bona fide residents of the State or Ter- : 7 a 
a ritory. in which the same are situated, and railroad companies are pro- | 
hibited from cutting, or causing to be. cut, any timber from such land. 


ee -. Persons violating this act are liable to the poe provided by the - ae 


2 7 a third section thereof. aoe 
-. They are also pronibited: from cutting timber from any land within: ey, 
. the limits of any military park or Indian’ reservation, or other lands ra 


2 especially reserved from sale. -_ 
15. The right of any railroad company 70 out timber for soustruction a 


ee. purposes, under the act of March 3, 1875, ceases at the expiration of: | 


|. five years after. its definite location, upon any y portion of said road which ~ 


ds not-then completed. 


. Approved : 
GA. JENKS,. | 
Acting y Soretiry. ee 
PRIVA TE ENTR Y—LAND ‘RED UCED In PRICE. 
-Puoarp e. CAMENS, AND OTHER CASES. Oe es 


a Where land jaa head once : offered, then. increased: in price and again offered, ‘and = 
while in that condition declared by Congress to be subject to sale at the first 


“price, and private entries were allowed therefor without further offerin g,such 


entries are not void, but voidable, for the want of a restoration. notice, and may 2 


a ' be confirmed by the Board of Equitable Adjudication. The case of Eldred v. i : 7 


Sexton cited and distinguished. 


AS section 2271 of the Revised Statutes denies the right of wife expiion on a a tract 
| theretofore disposed: of, when such disposal has not been confirmed by the ‘Land co: a 
- Office on account of any alleged defect therein, the parties elntning * a8 pre-empt- an 


ors herein have no. standing ¢ as rightful claimants. 
- Seoretary Lamar to Commissioner Srarke, Septomber 41, 1885, 


a To the honorable the Secretar 'y of the Interior: 


In. compliance with your request I have the: honor to submit. my. <3 
views upon the appeal of Pecard, Wakefield. and Spies ftom. the decis- ee 
- ions. of the Commissioner of the General Land Office in the cases of |. 
Joseph Pecard v. Frank Camens, Geo. M. Wakefield ». Evariste Lanzon, 7 

| and Augustus Spies 2 v. Hermann Mobring. — gases ie 
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September 22, 1879, J oseph Pesta ibeated: Supreme Court scrip R — 
- 843 upon the NEL of the SWi and the W4 of the NW4 of Sec. 2, T. 
42. N., RB. 35 W., , Marquette district, Michigan, certificate of location R. 
and R. No. 686.. 


- May 26, 1883, Frank Camens annie’ to file declaratory statement for : - ‘ 


the ‘Ws of the NW , alleging settlement May 1, 1883, which applica- 
tion was rejected by the register and receiver, wad on appeal the Com- ~ 


missioner, October 15, 1884, held the location of Pecard void ab asl an ms 


and no bar to the allowanes of the pre-emption claim. — 


March 28, 1880, Geo. M. Wakefield located at the same office made. a _ 


tary warrant No. 113,286, 160 eres, act of 1855, upon the SE} of Sec. 


28, T. 43 N., R. 34 W., R. and R. No. 5893, and warrant No. 59,410, 160 
acres, same ak upon "Tots 1; 2. 3, and 4, and the SW of the. NW} of | 


the same section, R. and R. N 0. 5896. 
February 28, 1883, Evariste Lanzon applied. to file, alleging settle. 
ment January 10, 1883, for-the Es of the E4 of said section, which ap- 
plication was denied by the register.and receiver, but admitted by de- 
cision of the Commissioner October 22, 1883, holding the location of 
Wakefield for cancellation as void. 
_ April 10, 1880, Augustns Spies purchased at private sale, artifical 

No. 10,635, the W4 of the NW4 and the NW3 of the SW of Sec. 3, 
the B4 of the Es of Sec. 4, the NE of the NE} of Sec. 9, and the N4 of 
the NE+ and the NE of the SW4£ of See. 10, T. 42 N., R. 35 W., aggre- 
gating 440 acres, embracing lands 1 in both odd and Sveti numbered sec- 
tions. | 

May 26, 1883, Hermann Mohring applied to file for the Ey of the ° Ey of 
Sec. 4, alleging settlement May 11, 1883, which application:was refused 
-by the register and receiver, but ‘allowed by decision of the Commis- 
sioner of 22d October, 1884, holding void and ene! to cancellation 
the private entry of Spies. 
__ These are test cases, involving the legal. status of a large number of 
private entries and locations, upon the even sections within the com-. 
mon limits of what are known.as the Marquette and State line, and the 
Ontonagon and State line branches of the Marquette and Ontonagon 
Railroad, for which a grant of lands was made by act of June 3, 1856, | 
(11 Stat., 21,) as affected by the joint resolution of July'5, 1862 (12 | 


_ Stat. 620). 


To these even sections the aeeeeuk consideration will be strictly coa- 
fined, leaving for future determination | any question ones a the 
: disposition of the odd sections. 

* The 4th section of said joint resolution provides:. | 

«That the even sections of public lands, reserved +0 the United 


States by the aforesaid act of June 3, 1856, along the originally located _ 
route of the Marquette and Wisconsin State Line Railroad Company, 


except where such sections shall fall within six miles of the new line of - 


: ha SO as etree Proposed. to. be located, and along which no rail 
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~ oo eel has been constrdGted. shall: hereatter be e sujet to sale at tone a — 


oo dollar and twenty-five cents per acre.” — 


: k Originally, in 1853, prior to the act of 1856, the lands had béén’ offered | 7 : 
a a public sale subject to the ordinary | minimum price of. $1.25 per acre, . 


and by said act were-required to be offered at public sale at the increased " 





--price of not less than $2.50 per acre before they could become subject aoe 


eas to. private entry. This re- offering had been made in 1859. After the. | zs ‘s 
. passage of the joint resolution of 1862, the lands were ‘treated as re. 0 


_ duced in price by the law, and have not been since offered ; and the a 


pre re entries in question were permitted by the district officers without hav: - 2 


ing been instructed by the. Commissioner a deat the lands by oe a 


’ ‘lished notice to private entry at $1.25. — 
Upon the authority of the decision of the Supreme Court i in n Bldved co 


ce 0. Sexton (19 Wall. , 189), the Commissioner held the entries: void, and ae : 
Sh cgrl consequently no ae to the allowance of the pre- onnon daims of ee a, 


7 Rte Lanzon, and ‘Mobring. | se 

|. From these facts it appears that Joseph Poiakd: Gee. M. Wakefield, oa 
oo and Augustus Spies by. several private entries. and locations at ie Pe 

_-.- proper land office contracted for certain even sections of land withthe =. 
" government, at the price fixed by law for these several tracts of Jand, 


and, according to the terms of the contract paid to the government the 


a full consideration. stipulated. for therein. The Commissioner, by. his | : ae 
action has annulled the contracts without their consent. To justifyone 


ae . party to a contract without the consent of the other to. repudiate and: °.. 


eae - ~ annul it, some substantial reason must exist. That reason, as assigned. “3 OE 
by the Commissioner, is that under the raling i in the case of Eldred +. 


mee Sexton, (19 Wall., 189,) the cash entries were void, and, therefore, = | a . : 


oat appellees might lawfully enter upon and pre- empt the land.” 


There are material features which distinguish the case. of Bldred ». v. coe 
ava Sexton from these cases and render it inapplicable. = > 
“Ast. The cash entry made by Eldred, on which: he feted his Claim - 


ae : : of title, had been ‘canceled by the Commissionet of the General Land — a 
_., . Office, and, on appeal to the Secretary of the: Interior, that judgment of 


mos, the Commissioner had been affirmed’ and that: f adjudication had: stood 7 5 . é 


| ‘unchallenged till he brought his suit. . 


When. Eldred went into court then ne liad no title iar on which ; ; : : 
| to. recover, unless the court should declare the action of the officers Of. o> 


ae the Land Office was without authority of law and void. The court de- — | : 
. ¢lined to so determine, but held, on the contrary, that the action of the 


-.. officers was in accordance with law, and, to justify their action, declared = 
cae that one of the fundamental principles underlying the land system had 
been violated in permitting the cash entry before. the land had been ~~ 


| : exposed to public auction at the price for which it was sold. The- 


 aetion of the Land Office within the. scope of. its powers. is entitled to | 


-and receives in'the courts great consideration. A's Hldred’s cash entry 


o ; had been fully: considered by the Department: and canceled, its was s only on 
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: ‘necessary’ for the court to inquire whether ‘there was , sufficient wheat aa 


for the. departmental: action ; and, finding in the facts such wal rant, the 


departmental action was austained. .Had the departmental action been e 
‘in favor of Eldred. and a patent issued to him, quite a different question ea 
would have been presented to the court. ‘The question, so far asthe —__ 


fact is concerned, would have been more nearly analogous to the ques- 


tion now pending ; ; for in these cases, so far as the records show, the ; i ; e 
appellants have actually bought and paid for the aia. and their en- 


tries remain of record and uncanceled. _ 
Another material feature of difference between these cases and d that 2 
‘discussed. in Eldred v. Sexton is,— | 


-The lands now in dispute had once been: offered at suntie: auction, at > 7 
the minimum price, being the price at which they were actually pur- 


-. chased, while in that case they had not been so offered. In Eldred v. is 


Sexton: the ruling is principally based upon the: ground that the lands — | : 
-had-never been publicly offered, and this is foundéd upon’the act of 


1820, which is largely the origin of the present. land system. By that — 


 aet an offering at. public auction is made a condition precedent. to the Soe 


| “right of private entry. | 7 ; 
. Until this condition has been performed, ie power of the officers of : 


the Land Office to sell at. private entry does not attach, and their action, . 7 


if not cured by other provisions of the law, would be void. But, after 
the condition has been performed, as in this’ case, the power does attach, 


~~ and having once been rightfully vested in the officers, unless Congress ma - : 
‘saw fit to fix some further condition by a the ate would: ‘be. ae 
divested, the power would ‘continue. - 


No further condition is found in the. stataste,; but it is claimed. d.by : 
appellees that as there was a temporary withdrawal and an increase in 
the price, and then a reduction to the usual minimum, a ‘public offering 


-. should be implied as a condition which would defeat the power of the . ae 


officers of the Land office, which had-vested after the first public offering. 


If this suggestion were made and sustained, it would be a very proper- 
one for the action of the legislative branch of the government. But Be 
roe: ininisterial officer cannot properly add. to nor subtract from the provis- | 
ions of a statute in such a way as to increase his power beyond the 


statutory grant, or to abdicate a power conferred upon him by law. 


A temporary withdrawal for any purpose (without there be express —_ ek 


statutory command) in the administration of the land office has never 


“been ‘construed to require a re-offering at public auction. ‘From the .. a 
eastern line of Obio tothe Pacific Ocean land titles would be shakenif 
“it were now decided. that the officers of the Land Office, after a. temporary a 


withdrawal, had no power to sell lands until they had been again pub- ; 
— Tiely re- offered. The uniform coustruction of the Department as to this 


is decisive. ‘Bdwards’ Lessee v. Darby (12 Wheaton, 210); U.S.0. Gra- . | pt 


ham oo Uv. ee ays Brown's Administratrix 0. U. 8. oa id., 7 is | 





the same Departmental usage change of price has never een recognized ee 
i “a8 a ground for requiring a re-offering. - Pe 
ee, Under the graduation act of 1854, although ¢ a etree succession of ees 
ee ae changes i in, and reduction of price is provided for, yet no publicre-offer: Pe 
a ~ ing is required. In the administration of the statute no pecan. re- Ofer Zz pe 
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20° ing. was ever made. - 


~~ But while the departmental. praotioe of tact publie danas ait pri- a? eee 
- vate cash entry after a temporary withdrawal without a re-offering re 
ee “public auetion is not denied, counsel for the appellees maintain that an i Bae 
equivalent in practice has been observed in that it has been the custom - 
— of the Department, after each temporary withdrawal, to give ¢ a restora: 
tion notice. But a restoration notice is entirely. different in its orem | 
and purpose from a public auction. ry eh 
—.-- The public auction has its origin ‘in the act of Congress of 1820 aaa, 
oS (8 Stat, 566,).as a condition precedent to the exercise of the powerto 
_ sell at private entry. Its purpose is to enhance the price above the == 
~~ mainimum by the inspiration of nei bidding. Johnson v. ‘Tows- es yt 
ley (18 Wall., 88). - fas ae 
—- The restoration notice had its origin ina departmental fered re. 


ef eae on the first day of J anuary, 1836, which. was only a rule for the. — 


i . - guidance of . the officers of the Land Office in the discharge of their = as 
» ministerial duties. Its purpose was, after lands had been out of market Pe 


oa) ay consequence of a withdrawal, to notify the public that the lands _ 


o - ' were again for sale at the minimum price, as they stood. before the with- _ a 

drawal. ‘No competitive bidding was by it invited, nor any public auc. 

tion announced. Hence, the restoration notice neither was, nor was in- - 
tended to be the equivalent of the public auction provide by the statute. : 


A third distinguishing feature between these cases and the case: of — 


; - ‘Blared ¢ v. Sexton is found in the fact heretofore stated that the cash = 
anes entry by. Eldred had been canceled by the Department, while these “ 
gases are yet pending, and the counsel for the appellants. have invoked Mi, ee 
aa x the relief afforded by the board of. equitable adjudication. a 
This board was organized by the act of 1846, (9 Stat., 51 . continued ee 
by the acts of 1848 and 1853, permanently. established - by the act of 
- 1856, (11 Stat., 22,) and its provisions substantially incorporated into in ee 

| the Revised Statutes as sections 2450 to 2457 inclusive. 


~The necessity for. this law: was occasioned. by the fact that through i in- | 


-— oe advertence | or ignorance it was found that many instances occurred in hie 
. which, without any fault of the purchaser, in the administration ofthe 
. Yand Iawve, some essential step demanded by law or departmental regu- 


~~ Jation had not been observed, and Congress was frequently called upon : 


'_. by special acts to supply the broken thread in the title. To this board = © 
Was. committed | the supplying. of these broken threads, whenever the ie 
aoe purchaser on his part: had conformed to law and the peslect or ‘breach . te 
arse had been on the part of the officers of the government. : ee 


In oe suance of the 2 vested in. them De she act of 1846, the : : 
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embers of the Board of Equitable Adjudication promulgated. on the — 


third of October, 1846, a system of rules for the administration of equity. 


under the act, and provided for certain cases which should constitute 


the “first ae * among which the 11th rule includes “All private sales a 
of tracts which have not been previously offered at public sale, but - 


where the entry appears to have been permitted by the land officers 


‘under the impression that the land was liable to private entry, and 


there is no reason to presume fraud. or to believe that the purchase was 
made otherwise than in good faith.” . a: | 
| The 13th rule provides for—“All bona fide Butties on land ee had 
been once offered but afterward temporarily withdrawn from market 
and then released from reservation, where such lands are ne ene | 
- claimed by others.” _ af 
~ Section 2457 of the Revised Statutes sipvliscil that patents shall 3 issue 
‘to claimants for lands embraced in the “ first class.” | 

Rule 13 expressly includes these lands unless there were svgneral | 
claimants. Section 2271 of the Revised Statutes expressly denies the — 
right of pre-emption “on a tract theretofore disposed of, when such dis- 
posal has-not been confirmed by the yang pages on moon of any al. | 
' leged defect therein.” 

‘These appellees found the lands in idle: “a disposed of,” but ‘on 
- account of an alleged defect therein” attempted to pre-empt them. 

This being expressly forbidden by the statute, they are not “rightful - 


claimants.”. The energetic language of the Court, used in the case of 


 Niswanger v. Saunders (1 Wall., 438,)—* You cannot. be heard to adduce — 
_ proof, because you are met by the statute and not allowed to obtrude 


‘upon the existing survey by a second location; you can obtain no in- - 


terest in the land to give you a standing in eoare ” would seem to apply. 
Hence, it is concluded the casé of Eldred v. Sextion is inapplicable 


: to the cases now under consideration. 


~The cash entries. are not void, but voidable for vant of a restoration 
- notice. : ee - 
The rules of the Board of Bquitable Adjudication ficlnde them in 
their provisions. 
_. By these rules, in the sisanee of fraud, being of the “ first class,” | 
_ the statute declares them patentable. 
| These views only apply to so much of the lands as are -ineladed in. 
, the even sections and are distinctly so limited. As to the portion of — 
the lands of Augustus Spies which were found in the odd sections, | 


entirely different questions will arise; but as by consent of counsel only 


the even sections were considered in the argument, ‘SO much as may be | 
found in odd sections is left for future consideration. ; | 
Tam, ae very respectfully, | | es 

; G. A. JENKS, 
Assistant Secretary. 
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“pou! gonideniion of. the foregoing Cases, , the: errors 5 waned: ps 


Poet - : deemed sufficient, and. the decisions of the Commissioner of the Gen- 7 : 
. eral Land Office are reversed. The papers submitted by office letter of 


eee February, 1885, are returned, with directions that in case appel-. 
- Jants by. their counsel file within sixty days written ap plication for. sub- — 


"mission of the entries.to the Board of: Equitable Adjudication, the same ~~ i 


be duly certified for the action of that tribunal. In the case of. Spies. | 


however, the entry in its present form, embracing both odd and even. 


sections, cannot be considered, and’ the same will remain serpended: Y ena 


: | ae the status of the odd. sections shall have been determined. 


ey fespecnan Wy Sic wie aS 
; I Q ©. LAMAR, 
* Seoretary. 


| HOMESTEAD ENTRY--G00D Rartn, 


J OHNSON v. JOHNSON. 


Soe “The cuugea act of an onteyman: whereby the gotiiciient rights of nother claimant ee 
_ for the same tract, were not protected by. ane or entry, ¥ will not be allowed to 0 0 


_ inure to the benefit of such entryman. 


a Be ‘Acting Secretary Muldrow. to Commissioner Sparks, September 19, 1885. - 


TL have considered. the case of J ohn Kk ‘Johnson 0. Carl MJ ohnson, : 
“ i | involving the respective rights of both parties to the W. om of the NWi oe 
of Sec. 20, T..6 N., R. 16 W., Bloomington land district, Neb on —— 
“s | appeal by the latter from your office decision. of August 6, 1884. . a 
On February 7, 1878, Carl M. Johnson filed. his pre- emption dedlara: - 


= tory statement No. 3885 for the NWd of Sec. 20,T.6N.,R.16W., 
which . pre- emption dee claratory. statement expired. without his: making 2 


final proof and payment, as required by. the pre-emption laws. It ap- - 


‘ aoe pears from the evidence that some time in the latter part of January,” - 
1879, Carl M. Johnson for a valuable consideration sold to his:brother, _ 
John E., the possessory or pre- emption right to the W. 4 of the aforesaid 


ee : quarter, (the same being the land now in dispute,) with the understand- ~ - 


: ing. that when ‘his pre- emption filing expired, they would each enter ? 
eighty acies of the quarter (the land being double. minimum in price — fe 
and only eighty acres. being, subject to ony by aoa one individual jee 


: “under the homestead law). _ -_ 
Acting under this. alleged contract, the validity of which will not be 


er iq aisoussed here, John E. Johnson went upon the W.4 of the quarter, built: — 
a comfortable house and stable, put in a well, made other improvements Die op he eS 
_ thereon'and has continued to reside there and cultivate the tractever 


: since. His improvements are valued at about $: 300.. During the years ae 


PBT : 1880, and 1881, the brothers were farming the entire quarter in 
[ors partnership, the cultivated parts of each half quarter being: about equal, aoe ae 
ead and they divided their crops equally, During. the greater part of the . 
ee ae ‘Years 1879 and 1880 Carl. M., + who was: a single n man, maintained his es 
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= anaes at ihe. oie of another brother of his on another auntie of ne 
this same. section. Some time in the early part of the year I8Rl he. 


-pullt a house on the BE. 4 of the quarter, and, getting married in June of - 


that year, moved into that house and has continued. to reside there ever: veg, Tem 


. amce. 


In the meantime, the act of. March 3, 1879, ‘whichi ailowed a pore to 2 : ae 


homestead one hundred and vied acres of double minimum Jang was aes 


passed. (20 Stat., 472.).- ze 
ee Carl M. J ohnson now saw an opportunity ie enter. the. entire quarter. a 
7 On September 27, 1881, he made homestead. entry No. 9334. for the en-. 


"tire quarter, and on March 20, 1883, after due ‘notice, attempted tomake. 


his final proof for the same before the county judge of Kearney county, = ca 
at Minden, N ebraska. This final prook. was rejected, as will, appeé here. 


| after. 
It is shown that Tehit B. Tohneon was not aware that his brother had : 


_ made-homestead entry aforesaid, until about three weeks after the date — : 
of making the same. Thereupon on February 17, 1882, he attempted _ 


: to file an application inthe local office for a hearing i in equity to deter- 
mine his rights to file for the W.F of said quarter. This application wat - 


| ~ reserved to await official proof of. the genuineness of the certificate of 
_ the notary public before whom 1 was verified, and was not filed until — an 


August 21, 1882. . 
The local: office submitted es same to your » office for nsteations ee 


‘tive thereto. On September 27, 1882, your office transmitted a reply to’ oe - 
the local. office declining to. order a hearing in the premises. Your 


office subsequently reconsidered its former ruling of September. 20, 


1882, and by letter “C” of March 5, 1883, ordered a hearin g to determine ae 


- the respective rights. of. the parties herein to the land in controversy: 
 Pursuant,to said letter of March ay 1883, a ‘hearing. was aly called for 
J une 12, 1883. | 


Upon the testimony adduced . ait. the nang. the ices office decided ae . | ae 


é that the pre-emption declaratory statement No. 3885 of Carl M. J ohn- — 
son.“ was. fraudulent and should. be canceled ;” that ar | ohn E. J ohnson 


oe never made or attempted to make an entry or filing of any kind for the ~ Me 
_ 'W. $ of the NW.4;” and that homestead entry No. 9334 for the entire — 


quarter aforesaid, was valid and. should remain intact.. Upon appeal to 
- your office. this decision was modified so, as to allow John HK. J obnson 

the right to enter the W. $ of the quarter, and the homestead entry No. 

9334. of Carl, M. Johnson, as to W. 4 of the said quarter, was held for. 


cancellation. In support of. your office decision are cited the depart. ae. 
mental decisions of Dickson v. Schlater. (11 C. L. O. 23), an Van: Vo 


_ Bhodes (éd., 53). | | 
- Upon a careful eeamination of hike case, I am of opinion that your r:offies ‘. 


decision should be affirmed. Carl M. Johnson has not carried out.in. — ° 


good. faith.. his agreement with John E..and has actually practised. a 
- fraud. upon | him. While this Department cannot. take cognizance of a. 





= i -_ frand affecting the title to public alan: for which: patent has {ened as ae 
-. nevertheless, under no circumstances will it permit itself knowingly to ee 
be made an instrument to further the fraudulent. designs of an individ- ee ‘fos 


s. mal, who is seeking to acquire title to land to which he has no right. 


In view of all the circumstances of this case, the right of John B. 


a, Johnson.to the W. 4 of the said quarter is such a right as Carl M. John: 

le son is bound to recognize, and the fact that he is seeking to acquire title 

+ to this W. $ of the quarter knowing that he has no right thereto isevi- 
dence of his bad faith in the mes and is a very material element: A eo 


7 in the determination of this case.. 7 ; 7 cae 
Inthe matter of residence of. Carl M. J phnaen upon the east half of era 


- the said quarter, I concur with your finding, and also that of the local ; . 
a office, in that it was insufficient, and his application to make final proof. cate 


was therefore properly rejected. . 
Your office decision is. affirmed ; the. final proce of Carl M. J ohngon.. a 


as to the EB. + of the said quarter will be rejected, his homestead entry | 
No. 9334. for the W. $ of said quarter will be canceled, and for the E. 4 of 
the quarter will be allowed to remain intact; and John E. J ohnson will» 
be allowed to enter une W. 4 of the said’ quarter. 


MINING CLAIM—LOCATION—IMPROVEMENTS. 
- Spur LODE. 


Though the alleged discovery and improvements appeared to be upon ground ex- 
cluded from the claim, the applicants, on the paowing made, are allowed to farnish 
supplemental proof. 


Acting Seoretary Muldrow to Commissioner Spare: September 24, 1885. : 


I have considered the appeal of. William G. Pell and J. Fenton Sey- 

- mour from the decision of your office dated November 12, 1884, refu- 
~. sing, to re-instate mineral entry No. 9322, survey No. 835, Central City 

land district, Colorado. | . 

The record shows that on porn 30, 1877, said Seymour and. Pell 

= filed in the district land office their application for patent for twelve hun- 

7 dred. feet of the Spur Lode, Gold Hill mining district, Boulder county, 

~. Colorado. Un November 6, same year, an adverse claim was filed and — 


Se ‘suit commenced against said application by the Cor ning Tunuel. Mining ig 


: cand. Reduction Company. On May 29, 1883, the suit was dismissed by 
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os agreement of counsel, and on June 7 , Same year, said entry. was made — oe 
as applied for by ad applicants. : oye 
On May 12, 1884, your office examined fhe. ‘papers télative. to said : an: 
entry, and found that the location of said claim was based on an alleged =| 


discovery, in ground excluded from the application.and entry andem- 
_-.. braced by the Slide Lode Claim, a prior location, survey No. 224; that 
.. the Slide location was made July 30, application for patent based here. Lees 

se: ot! on was made November 7, 1875, and entry allowed and patent issued Pig Ve, 
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_ on March 30, 1880; ‘that it was not shown nor alleaéd that any ‘nih’ Oo oa 


had been dissevered: within the claimed ground anc that it appeared 


that the improvements certified to by the surveyor general were placed 
upon ground patented to the Slide Lode claim, and therefore said entry 
was held for cancellation. Said decision was received at the district. 
land office on May 16, 1884, and.a copy mailed to the parties in interest 
the same day. | 
On July 10, 1884, counsel fos said parties entered his appearance and. 
requested that no farther action should: be taken in the case until he 
. Submitted additional evidence. 
On July 21, said counsel was advised of said Aeaiion. holding said 
entry for cancellation and on August 15, 1884, said decision was made 
final-and the entry canceled. | 
-. On September 22, 1884, said counsel filed in your office. the sworn 
- statement of three witnesses, alleging that they were acquainted with 
said mine and with the improvements that have been placed thereon _ 


for the development of the same; that the Spur mine is shown by actual _ 


development to be a cross vein to the Slide mine (with which its survey 
conflicts) and to be a separate and distinct vein or lode from the Slide 


on mine; that mineral has been discovered in the Spur mine, outside of a 


the conflict with the said Slide mine; that more than five hundred dol- 
lars worth of labor and improvements have been placed upon said Spur 


mine, which improvements consist of developments made from the sur- ~ 


_ face of the Spur mine outside of the conflict with the survey. of the Slide — 


2 mine, and along the course of the said Spur mine; and that the exist- 
ence of the Spur mine and its continuation within the claimed ground 7 
was. determined prior to the application for patent for the Spur mine, 


and that the amount expended for the purpose of developing. the Spur . 
lode therein was five hundred dollars. With said statement was filed — 


an application for re-instatement of said entry, which was refused by a 


your office on November 12, 1884, for the reason that said affidavit did 
not show “that a vein or lode has been found in the claimed ground, 
nor how or where the alleged discovery of mineral was made. 
_ The allegations made being very general in character and in the nature 
of opinions or conclusions, unsupported by specific facts, and the alle- 
gation that five hundred dollars in labor and improvements have been 
_ placed on the claim,” was not confirmed by a ‘proper cer tificate from the 
surveyor general. | : 
It is clear that, upon the proof presented in the first instance, the 
applicants were not entitled to a patent. While it appears from the — 
certificate of the surveyor general that the requisite amount of labor 
and improvements has been placed upon said claim, yet said certificate 


also states that said. improvements consist of a shaft and adit, both of -_ 


_ which are shown by the survey to be wholly within the limits of the 


; ‘prior location and survey of the Slide mine. The applicants acquired — - ’ - 
‘no rights by virtue of the ‘abor and amprovenien ae as shown by their a a 


1819 L D—11- 
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Se aa survey. Belk v. ‘Meagher (104 v. 8, 219); Gwillm 0. Donen | US . 
fd. 45). ; 


~ But soa insists that your office ee in not rendéring a decision: | 


ao. upon his request to. stay proceedings until he sbould furnish additional ate oe 





proof. It is sufficient to state that the request was. within the ciscre-- =. 


ce ‘tion of your office, and, ‘hence, its refusal not a matter of appeal under” 


ae the rules of. practice (see- Rule 81, approved August 13, 1885). I con- — 


cur with the view expressed by your office that the affidavit subse- 


ros ~~ quently filed is not sufficiently definite and’ is not. in harmony with the. 


ae statement in the certificate ot the. surveyor pee in regard to the i in- a i af 


‘provements made upon said claim. 2 
In view, however, of the allegations in said affidavit, and of f the 
absence of any evidence showing bad faith on the part of the appli- 


--eants, it would seem to be proper that the entrymen should be allowed _ 


- an opportunity to furnish supplemental proof, including an additional. 
certificate of the surveyor general, showing full compliance with the re- 
quirements of the mining laws.. You will therefore direct the register — 
and receiver to notify the applicants to furnish such proof, within sixty 
‘days, and, upon receipt of the same, you will pass upon the whole Brot 
allowing: the applicants the right of appeal. ; 

- Said decision of your office is accordingly modified. 


ee 


TIMBER, CULTURE—CULTIVALTION—REPLANTING. 
DOUGLAS v. JENSON. 


Such method of cultivation aboula ie adopted in each locality as will best protect 
and secure:the growth of the trees. . 
: Although it appeared at the hearing in 1883 that the entryman had not. replanted - 
two acres that were destroyed by fire in 1881, it being shown that he had more’ 
- than the requisite number of trees on the tract of his own planting to re-set the 
burnt tract, and that the replanting was only Posen for the ultimate good of 
the trees, the entry was not disturbed. | | 


Acting Commissioner Harrison to register and: recewer, Crookston, Min- © 
neue July 30, 1884. nas | 


- By letter of February 11, 1884, you transmitted ie ert of contest . 
In the case of Wallace Bb. Douglas ». Anton Jenson, involving timber- 


ree culture entry No. 327, made sri 2, 1878, upon the SW. + of See. 22, T. = os 


Tad, Ry 47. 


‘Affidavit of contest was filed Sentebere 20, 1883, allegin: gt failure to. 


m as comply with the law as to planting and salvation. +s  -Dhe . - ees 
_. testimony introduced in this case preponderates to show thatin June, 


a 1878, claimant broke ten acres. In 1879 he cultivated and put into — 


a “wheat the ten acres broken in 1878, and again plowed. the landinthe a 
Gee = In 1880 he cultivated the same, dragged said ten acres nine Dee Poe a a 
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rolled it, and planted box elder and ash seeds, after marking £he. land 7 
four teet apart each way, planting from four to eight seeds in each — 
place. In 1881 he cultivated the trees and hoed them all. In Aprilof — 
this year there was a, prairie fire which killed the trees on the margin 
of the tract. The area thus destroyed was about two acres. He there- 
upon broke a piece of land around the tree tract, two acres being land 

‘on which the trees had been destroyed, and eight acres. being new 
breaking. . In 1882 defendant hoed the trees, counted the same, and 
found that he had enough (8600 and more) to re-set. the two acres de-- _ 
stroyed and broken in 1881, but it was thought advisable to wait for - 
the ground to grow “tender,” and to permit the young trees to grow _ 

- larger before transplanting. In 1883 he cultivated the trees. He had 

not removed the trees, because they were not. large. enough. It is testi- 

fied that the’ trees were cultivated every year since planting, that he | 

- hoed around them, but directed his men to let the weeds and grass 
~ stand between the rows to hold the snow in winter as a protection to 

the trees, which otherwise would be killed by frost.’ At the time of 


im hearing he had eight acres in good growing healthy trees, and a suffi- ‘ae 


. cient number to replant the two acres destroyed. The land in Mr. 

Jenson’s entry is shown to be subject to overflow in certain places, and 
that it rapidly produces grass and weeds after the water subsides. — 

- December 18, 1883, you found from the evidence adduced that “ the 
claimant prior to the spring of the year 1881, planted about ten acres 
of this land to tree seeds; that during the month of April, 1881, a por-— 
tion of the trees so planted were destroyed by fire; that during the 


season of 1881 he plowed up two acres of the trees. thus destroyed, and 7 


that up to the date of the hearing | he has. not re-planted- the tract. — 
Claimant himself admits that there is only eight acres of this tract 


— planted to trees, and that from April, 1881, up to the present time he ee | 
has been waiting for the ground to get tender)? and the trees large 


enough to transplant before replacing the deficiency ;. wherefore we arn 
clearly of the opinion that he is in default, and that therefore - timber ; 
culture entry No. 327 should be declared canceled. _ | 

From this decision the defendant appeals. 

It would seem from the foregoing that the method of cultivation 
adopted by Mr. Jenson was followed in the case of Reynolds v. Samp- 
son, Crookston, Minnesota district (2 L. D. 305), concerning which the 
Hon. Acting Secretary of the Interior held that “it is shown that the 


- hoeing around the trees, and the failure to remove the grass and weels. 


between them, was done advisedly, and that it was the proper method 
of cultivation in a region where the cold winters are apt to kill te 
young trees unless protected by the snow caught and held by the str- 
rounding grass and weeds. . . . The intention of the act is ex- — 
pressed in its title: it is to encourage the growth of timber on the . 
western prairies ; and this intention should be kept in view in deter- 
- mining wie or not a claimant has failed to > comply with the requ)” *e- 
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De Griffes, (1 'L. D. 175).. | 

In view of the foregoing, I am of the opinion n that the claimant should: 
be permitted to complete his entry, as the facts presented do not war- 
rant this office in holding said timber-culture entry No. 327 for cancella- 
tion, and therefore dismiss the contest subject to appeal. 


Nore.—The foregoing decision was affirmed by. cue Secretary | 


: ‘Maldtow, ee 26, 1885. 
TIMBER ENTRY—ACT OF JUNE 3, 1378. | 
WooLWwAyY v. DAY. 


Under this act the claimant must show by a fair preponderance of testimony, that 
the land. songut® to be enter a0 is valuable chiefly for timber, and is unfit for cul- 
tivation. . 


Aeting Seoretary Muldrow to ee Sparks, September 26, 1885. 


I have considered the case of Christopher J ’ Woolway v. Eugenie BE: 
Day, involving Lots 3 and 4, See. 3,'T. 17 N., R. 16 W., and the 8. 4 of 
the SW. 4 of Sec. 54, T. 18 N., R. 16 W., M. D. M., San: Francisco, Cal., 
on appeal by Miss Day from sont office decision of April. 5, 1884, reject- 


ing her application to purchase said tracts under the timber law, “on a 
: account of the adverse claim of Woolway. vs | 


The plat of T..17 N., BR. 16 W., was. filed A une 21, 1878, and that of 


eo DP, 18 Ni, RB. 16 WW, filed October . 1868. | Mire 
Your decision above referred to treats aS : immaterial the chief sinner eee 
a in the case, viz: The character of. the land. Under the act of June 3, _ 
1878, (20 Stat., 89 ,) the claimant must stow by a fair preponderance of - 
testimony, that the land sought to be entered is “valuable. chiefly for: 
_.. timber, and is unfit for cultivation.” This. she ‘has failed to do. ‘She - 
+ herself testifies that she never saw the land at all. This fact of itself, = 
See does not determine mine : but it raises a strong presumpeion against a 





ae ments of the acts. This - is undoubtedly the: true rule. It may be eae 3 
ee £0! cultivate to crop or to plow up surrounding weeds and grassin.some = 
ee ~ localities ; but as it is shown that this is not the best method in the . | 
see region where the land in contest lies, that it should. be cultivated other, ws 
wise than to crop, and that lefendant employed the best method to 
' protect the young trees and secure their growth, it is clear that he i is. 
within both the letter and the spirit of the law. oe | pS ate 
ae - Concerning the failure to replant the two acres destroyed ng fite, it oo, 
ig Shown that he had more than the requisite number of treeson the © — 
a te tract, of his own planting and cultivating, and that after such destruc- 
tion the mere matter of properly distributing | then resulted, and it: ag 
would seem that he in good faith only postponed this for the ultimate 
good of the trees. He should not be held responsible for the resultsof = 
_. the incendiarism nor the destruction caused. by the floods. - See Curtis ee 
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| Her two witnesses testify hat the land is unfit for cultivation 7 ee 
me can be used only for its timber. One of these witnesses is a book- 


keeper, and does not claim to be any judge of the quality of land. On 
the other hand the testimony of Woolway and his witnesses is to the 


effect that nearly: all this land can be plowed after the timber is cut off; a . 
that in fact about half the timber from the lots in T. 17 N. was cut off . 


several years ago, and that this part may with very little labor be pre- 


_ pared for crop; that all the tract not suitable f for plowing may be made : a 


“good land for grazing. a 
Viewing the testimony as proserited) t think that the dicinant has » 


failed to show that the land in controversy is of the character contem- _ | 


plated in the said act of June 3, 1878; and for this reason, and for the. 
further reason indicated in your office decision, her said. application will 
he rejected. See Rowland ». Clemens : L. D. 9 638); Crooks v. Had- 
sell (3 L. D., 258). | | 
The. decicioti appealed. from i is 3 modified i in -accordan ce » with the views 
herein expressed.. 7 7 eae 

‘DESERT LAND ENTRY. — 

R. W. Maxrnson. 


Positive iesunioay: as to irrigation, improvements, and condition of land before orig- ee 
inal entry required. The case of Rivers v. Burbank cited and distinguished. 


Acting Secretary Muldrow to Commissioner Sparks, October 2, 1885. 


L have considered the appeal of R. W. Makinson from your office 
decision of December 4, 1884, rejecting his application to. enter under: 
- the desert. land act’ of March 3, 1877, (19 Stat., 377,) the SW. 4 of the. 


‘SE. 4, Sec. 23, T.9S., B. 45 B., "La. Grande, Orecon: 


Said ee finds that the land described had previously to the date | 


of appellant’s application been partially irrigated, and that an agricult- 
ural crop had been raised thereon, and holds that on such facts 
the tract is. not properly subject to entry under the desert land act. 
The case of Rivers v. Burbank, decided by this Department February = 


- 7, 1883, (9 C. L. O. ate,) is: cited as aon for the Soncrasion ar- a 


rived ate | 
In that case the fan in dispute, if ever desert within the meaning of 


the law, had been reclaimed by irrigation as. much | as Eee years: Pre 


| | prior to the passage of the desert land act. = 
At the date of said act, and at the date of Burbank’s application, the — 


tract was in no sense desert land. He found it arable and in a condi- © 7 = 
tion for the raising of crops. It had been made so by the acts of others, _ 


- under an oceupancy long anterior to his. So far as his claim was COn- — 
~ cerned, it was immaterial whether or not it had ever been desert land. 

It was sufficient to know that it was not such when he came te oceupy — 
it and to apply” for it as desert land. | 
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oe ae, , In the: cage andes consideration, the facts so far as they appear are” tiaras 
cies ite different in character, and I ae not find the proofs sufficie ntlyex- 
plicit to warrant the expression of an opinion as to. whether the appli: 7 


. cation of Makinson is such an one as should be rejected under the: law as. : | 


bees interpreted i in the case cited as- authority for your office decision. 


It does not appear by positive testimony who conducted the water 
-- and made the improvements on the land, how much of it. had been re- 


: - claimed, or what kind of crop had been raised. thereon. Neither does 
-. applicant’s affidavit in the case state what his intention was in connec- 


tion with such acts. of reclamation ; as were performed Poor, to: une fate. | 
ee of his application. _ | a 
I deem information on these points: quite conti io a eorrent and ties 
7 proper conclusion in the case. I therefore return the papers herewith; ce 


and you will direct the register and receiver to call upon claimant, for u 
such affidavits and testimony, including his own as will fully present 


Le | the facts on the points suggested. 


When such additional testimony shall have been -piooured and filed | 
in the case, you will again transmit the same to this eeenen for 


oe . further and final action. as 


A OMBSTBAD—ABAND ONMEN T. os 


BURKHOLDER v. SKAGEN. 


ay, * It 3 ig nota a samen excuse for. sbandoninént. that it was ‘brought about through fe 


erroneous advice of neighbors, and rights 5 so Jost Santos be. recovered by a return 
to the land. 7 


| — Acting Secretary y Muldrow 1 to Commissioner Sparks, stcbor: 2, 1885, 7 
aa have considered the case of O. LL. Burkholder V. Albert O. Skagen, 


fee as presented by the appeal of Burkholder from the decision of your x 


- office dated July 1, 1884, dismissing his contest against. Skagen’s home- | 


stead entry No. 2755, covering the NW. 4 of. Sec. 14, Tt. 153 N., 54,W. 


coe Grand Forks land district, Dakota Territory. 


‘It appears from the record that Skagen made e said entry'o on J une 17, 


‘55 1881. On August 11, 1882, notice issued upon the affidavit of: Burk- 


| holder, charging abandonment, and personal service was had upon © 
Skagen on June 23, 1883.: daly 27, 1883, was set for. the trial of the | 
contest. Both parties appeared at the frist. before the register and re- 


te Bi ceiver in person and were represented by. counsel. There is no conflict _ 
"in the testimony. It is shown that Skagen went upon the tract before 


entry, and broke one or one and a half acres of ground. While on the | 


= land Skagen slept in a tent. He went to Norway on November 11,1881, : 


,, intending to return in March, 1882, His object in going to Norway: was 


fe oe bring back with him his mother; but when Skagen arrived in Nor- 


“Way net swears that his mother cae sick and blind. and she did not re. 
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- turn with him. Siragen returned to Dakota i in June 1882, and the rea- 


gon given by him for not returning in March as he intended i is that he 


was sick when he got to Norway, and hence he was unable to return 
as soon as he expected. When Skagen came back he did not return to 
the land until March, 1883, when he went upon the tract by the advice, 
‘of the receiver. built a house, dug a well, and worked for a man for the — 
ase of his team with which he broke five or six acres. He has been upon 
the land nearly all the time since March, 1883. The excuse offered by 
Skagen for his absence after his. return from Norway is that his neigh- 
bors told him that he had lost his homestead right by reason of his _ 


long absence, and he. knew no better until he was advised by the re- - 


ceiver to return to the land and ‘make it his home. 
Upon the: evidence submitted the register and receiver found that i 
from the date of said entry until after the initiation of contest Skagen 


did not reside on the land nor comply with the requirements of the | 


homestead laws; that his failure was due to the erroneous-advice re- | 


ceived from his neighbors, but that on account of his good faith the a 


land should not be taken from him. Upon appeal your office held that 
Skagen “never prior to contest established a bona fide residence on the 
land,” that his failure to comply strictly with the law was due to sick- 
- hess and bad advice, and that. equity and justice demand that his claim 
should not be taken from him. 7 _ 
.  Itis conceded by the finding of the district: land officers and by the | 

decision of your office that Skagen did not establish a bona fide resi- 
dence prior to March, 1883, nearly two years from the date of said - 


entry... When he left for Norway he had no intention of returning until 7. a 
March, 1882, and at that time he had no residence upon the tract. True — 


he was a eineie man, and. however commendable his action in going to 


_ Norway for his mother may seem, it cannot be considered a sufficient 


excuse for failure to comply with the beneficent provisions of the home- — 
stead law. It has been repeatedly held by this Department that until. 
residence is established in good faith excuses for absence will not be | 
received. (Harris v. Radcliffe (2 L. D., 147) ; George W. Shippard (id., 
154); Plugert: v. Empey (2d., 152) ; re v. Sando (td., 142). 
It does not appear that Skagen made any effort to establish a resi- . 
dence prior to March, 1883, and it is difficult tounderstand why heshould 
be so anxious to bring his aged mother from Norway when he had . 
provided no home for her when she should arrive. The counsel given 
him by his neighbors is no excuse for his abandonment, and the advice — 
given him by the receiver can confer upon Skagen no rights which had 
already been forfeited. Upon a careful examination of the whole case 
Lam of the opinion that the allegation of the contestant is sustained, 
that the excuse offered for the claimant’s laches is insufficient, and that 
said entry should be canceled. Said decision is therefore reversed. 
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ETE ns 
‘SMITH 0. EDELMAN. 


| As the action taken was’ ‘yased’ upon an ex par te ower w thot oringing the par- e 7 





ties to issue before the local office, upon the coe of face set Up as a nae a eS 


for adjudication, a hearing i is. ordered. _ 
Acting Seoretary Muldrow to Commissioner Sparks, October 2, 1885. 


wie have considered. the appeal of David H. Smith from. the decision a 


7 | of your ‘office of June 6, 1884, holding for cancellation: his timber- : - : 
~~ culture entry No. 1471, Dalles City, Oregon, made January 7, 1884, for 


" $. fof SW. 4, SW. dof SE. 2, and NE. 4 of SW. 4, Sec. 4, 7.68, B. 


22 K., and admitting the amendment of the timber- cultube: entry N 0.. 
1441, ‘of Lewis G. Edelman, originally made December 14, for SH. 4. 
of N W. 4, and Lots 3 and 4 of section 5, so as to stand as the SH. 4 of. 
NW. 4, and Lots 3 and 4 of said section 4, thus excluding Smith’s right - 
of entry in that section. 

Edelman filed his application to amend J anuary 1, 1884, ieee 
made affidavit on the 4th of that month before BE. W. Sanderson, a. 
notary public in the county where the land lies, nearly one hundred. 
miles from the district office. Smith’s affidavit, filed with his applica- 
tion on the 7th of J anuary,. appears to have been made before the same 
notary public on the same day, viz., January 4th. With the application 
of Edelman to'amend is a statement of Sanderson, sworn before the. 
register, to the effect that on that day he made survey for each of these 
parties of the land applied for by each; that Edelman had been misled 
by an improper survey when making his original application, and mis- 
described his land—locating it in section five instead of section four; 
that he considered him to have been an actual settler since the original 
date; that Smith was aware of the claims of Edelman, and. heard read 
his affidavit in support-of his application to amend, and knew of his 
intention so to apply, and that on the next morning Smith started in 


_ person to the land office for the purpose of reaching it before the receipt | 
.. of. Edelman’s papers, which he succeeded in doing, and so poner to 


_ prevent the allowance of the correction of the error. 
January 11, 1884, the register transmitted to your office the applica: 
tion to amend: recommending its allowance; and on February 21 it 


was allowed by a brief pro forma, Slate, without mention of the entry Pata 
of Smith, a 

April 29, 1884, this” ‘detion was rescinded “fox oniliet with Smith’s | —_ 
ae . entry: of record, and the register was directed to return the orginal ap- sy 


oe : Tiication of Edelman, No. 1441, without amendment, for the reason that 
a an amend ment. can not. be allowed to ane eseusion of ane venta epee i 


on ghts.” 


M ay 12, 1884, the register returned the © application with the amend: 


i A " 5 
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‘ment sinenaly endorsed: the same e having been executed March 24, 1884, 7 


‘pursuant to original instructions, before the issuance of the order re- 


| scinding the same; and stated that the equities appeared to be clearly 
on the side of Hdelman, as he had improved the tract in good. faith; 
and as there seemed to be no rule of practice providing for a contest, - 


oe instructions were requested as to his proper recourse, if any. 


. Without more, your office again adjudged the case by letter « of 6th 


J une, 1884, held Smith’s entry for cancellation, and re- snstaled: the : 7 — 


hinendiient of Edelman. 


Smith appeals ; alleging want of priority in Edelman, want tof notice ate 


of and opportunity to be heard as to allegations of mistake and im- 
- provement; want of:truth in such claim of improvement, and negli- 


gence on the part of Edelman in making mistake astohisentry,ifsuch = = ~ 
mistake was made. Also alleging that he has, himself, having made 


his entry in good faith, plowed the ten acres required of a timber- eult- 
ure claimant, while Edelman has no aren on the land except a 
few furrows plowed. | 

It is clear that the fundamental rule of judicial action: first to, hear | 


and then: to jud ge, has been violated in this shifting course of ex parte _ 
decision without bringing the parties to issue before the local office — | 


upon the questions of fact set. ‘Up as a basis for adjudication. I ac-. 


cordingly reverse the decision without prejudice, and direct a. hearing re 
upon all the facts, including the present status of the land claimed by 


: each as to the matter of peeping and cultivation « as required by law. 
- | SCHOOL LAND—SETILEMENT BEFORE SUR VEY. 

THOMAS E. Wasson. 
| " settler on uusurveyed land, which upon survey, is found to. be in a schicat seationy: 


may perfect title under either the Dena or pre-emption laws, but such right. 
‘is not tran sferable. 


O Commissioner McFarland to register and receiver, Sobland Falls, Wash. a 


ington Ti erritory, August 12, 1884. 


Iam in rapeine of the register’s letter of the 29th ultimo, in which he 


_ asks instructions in the matter of homestead entry No. 3761, made by : : - - 
‘ Thomas E. Watson, December 19, 1883, for the SE. 4 of NW. b EH. a Of. = 62s 


SW. 4 and NW. 4 of SE. 4 See. 16, T. 19.N., R. 4 B. 
You report that the plat of survey of said township. was filed in your | 


office April 2, 1875... That Thomas M. May filed declaratory statement . e : 


~ No. 849 for nT tracts May 6, 1875, alleging settlement December ie 
1871, and re- filed on said land December 17,1883. That Watson bought — 


the improvements of May just prior to making his eney) and does hos ; a 


allege settlement. prior to said purchase. 


In TORY © I would ba that under me law a. party settling aoe un ; = 
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ou “surveyed land, which: upon survey. is found to be in a , school pore - 

may perfect title thereto under either the homestead or pre-emption 
laws, and he is the only person who can defeat the reservation for school _—- 
purposes, his right not being transferable. You will therefore advise >. 

'- Mr. Watson of the illegality of his entry, and that, it is held for cancel- ae 


_ lation, subject to appeal. — 


Notre —The above decision 1 was afirmed by Acting Searetary Mul. ee 


7 | drow October 5, 1885. 


TIMBER CULT wih ENTRY—PRE-EMPTION SETTLEMENT. 


CALLAHAN v, -BURER. 


: A timber calture entry having ner prevented by a ‘vacancy in 1 the office of receiver, ; 


and a pre-emptor subsequently settling upon the land, while said office was 


closed, a hearing is ordered on the allegation of the timber culture applicant 


that ho had occupied and cultivated the land prior to the said pre cmpymon set- 
_ tlement and given said pre-emptor due notice of his claim. 


Acting Searatary Muldrow to Commissioner Sparks, October 8 5, 1885. . 


| have considered the appeal of Robert C. Callahan from your office 
decision of August 30, 1884, denying his application to have the record 
cleared of the preemotion ‘filing of John P. Burke, which ‘covers the 
NE. 4. of NW. 4, the N. 3 of NE. 4 and the SW. 4 of NE. 4, Sec. 12, T. 
17, R. 26 W., North Platte, Nebraska, and conflicts with his timber 


culture entry, No. 4104, made July 1, 1884, for the SE. 4 of NE. 4, the 


W.3o0f NE. 4 and the NE. $ of NW. 4, same section. | 
It appears that said pre-emption filing was made July 1, 1884, (the 


same date as the timber. culture entry,) with allegation of nny 


May il7th, same year. | 
| Appellant states, under oath, as a basis for his application, that on 
_ the 19th of March, 1884, he presented his timber culture application at 
the local office for the tract now covered by his subsequent entry; that 


said application was refused for the reason that, the receiver having © 
» died, a vacancy existed which prevented the transaction of public busi- 


ness in the local office ; that said office remained closed until June 25, 
1884, upon which day he again presented his timber culture application, 


_- which was then accepted and the entry was allowed July 1st follow- 
_. Ing; that when Burke made settlement in May, 1884, appellant notified: 
. him of his selection under the timber culture law, and. that he had al- — 
-Teady made application to enter, but had been refused for the reasons . 
stated; that he had previously to Burke’s settlement broken a portion: ce: 
of the land, which fact Burke well knew, and that the tract covered by > 
a his timber culties entry adjoins land upon which he has. long resided, Se 
and its loss will be a great detriment to him. » He therefore prays that — ae 
-Burke’s pre-emption filing be canceled, and all conflict with ~ timber ae 


| cultare: entry-be thus removed. 
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The records show, aS appears from your office decision, that John 


Tatfe, receiver at. North Platte, Nebraska, died March 14, 1884; that — 


_his suecessor was commissioned May 29th following, and that the local 

office was closed during the Boney of the vacaney In the one of 
receiver. : 

Appellant’s nie is that, in view of fie facts as set forth in his ap- | 


plication, his right under his entry of July 1, 1884, should attach and 


take effect as of the date (March 19, 1884,) when he first applied to en- 
ter, which date was anterior to that of Burke’s alleged. settlement ; that 
having been guilty of no laches, his application to enter having been 


refused solely on account of the vacancy caused by the death of the . | 
receiver and through no fault of his, be should not be made to suffer. _ 


_ Upon the showing made by appellant, as above set forth, I think the — 
case is one which would justify further inquiry as to the facts alleged, 


and their bearing upon the pre-emption applicant’s rights. Though. 


appellant had, at the alleged date of settlement by the pre-emptor, ac- 


- quired no vested right to the land, yet in view of the allegations of the. _ 


latter as to his occupancy and cultivation, and of his notice to the pre- 


-» emption settler that he (the appellant) laid claim to the tract in ques- . 


_ tion, and that the improvements thereon were his, a hearing may very 
’ properly be ordered with a view to testing the aceuracy of appellant’s 
allegatious, and whether, in the face of notice of occupancy, the acts" 

‘of the pre-emptor evinced such good faith as to give him any valid | 
rights as a pre-emption claimant. | 


You will order a hearing on the facts presented by the A SetiOit of 


_ Callahan, the timber-culture claimant, the register and receiver to ren- 
-. der their decision pursuant to said hearing, on. the questions of law and 
fact involved, subject to appeal as in other cases. | 


HOMESTEAD ENTRY—A CL OF TONE 15, 1880. 
ELIJAH Wrion ET AL. 
_ Under the second section of said act only such lands may be purchased as were properly 
subject to homestead entry. 7 
The acceptance of patent for a less quantity than entered is in effect an | abandonment . 
of the land eliminated from the. entry. | | 


Acting Seoretary Muldrow to Commissioner Sparks, October 5, (1885. 
| _ J have considered the appeal of Elijah Welch and Stephen L. Morse. _ 


- from your office decision of May 28, 1884, rejecting their applications. — 


to purchase under the second section of the act of June 15,1880, (21 — 
Stat., 236,) certain tracts of land which were eliminated from their — 
homestead entries. Said tracts had been eliminated because within the’ 
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: “Tmits’e of the Umatilla Indian RoseRva tions the boundaries of whiols vere ae 


ues defined by the treaty of June 9, 1855, (12 Stat.,. 945 ): while. the home- 
. stead entries were not made until 1868 and 187 0 respectively. For the 
Same reason your office refused the applications to purchase. » 


The facts appear as set out in your office decision. — 


It is only necessary to go to the law under which these aed gig 
are made for a reason which renders it necessary. to reject said applica-_ yas 


: tions. Section 2 of the act of June 15, 1880, provides “That persons | 
who have heretofore under any of the homestead laws entered lands — 


_ properly subject to such entry . . . may entitle themselves to said — ie 
_. Jands by paying the government price therefor,” ete. The tracts in > 


question, being a part of an Indian reservation, were not at the dates ie 


_ -of the homestead entries properly subject. thereto, and therefore are ; 


not subject to purchase under these applications. 


_ respective entries. after the elimination of the tracts in question. It 


might very properly be held that by so doing they, in law, abandoned —* 
~-. the. tracts thus eliminated, and. surrendered whatever of right they 


ee might otherwise. have had in them: Nix v. = Ce 12 Uz Si, 18.) 
Your office decision i is. affirmed. ee 


- MILITARY BOUNTY LAND or , 


- Guoren wy A ENDRY. 


| The assignment of a warrant in blank is ‘not authorized under the law ¢ or regulations : 7 


_ of the Department, 


The location of a warrant and i issuance of patent thereon operates as a » cancellatior ee: 


‘thereof, 


| The Department cannot recognize a anita asserted ides an unperfected. waren to: ‘ | 
cation, where the land claimed has either passed from the suienieen of the: ea 


_ partment, or been appropriated under some law. ; : td 


| ; Acting Seer etary Muldrow to Commissioner Sparks, October 5, 1885, 


| I have examined the’ correspondence relative to the alleged location . | 
of warrant No. 95,958, for 160 acres, under the act of Congress approved, 


a _. Iffurther reason weremecessary, it might be found i in the facts that 7 | 
_ both the applicants proved up and took patents for the residue of their — 


March 3, 1855, (10 Stat., 701 >) by Geo. Ns aca at Tempe; ee a 


on January 7, 1861. 


It appears from the papers submitted that said warrant was issued j im 


. he name of Frederick Varn, a private in Captain Spark’s Company of 


a Florida militia, which served in the Seminole Indian disturbance; was 


assigned to one Max Gehr, on October 5, 1860, which aasignment ap i 
pears to have been duly acknowledged before ‘a justice of the peace in - "aie 
and. for the county. of. f: Manitee,. in said State; and was located by said ae 
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Geka November 4, 1869, upon ‘the SE..4 of Sec. (36, mM 30 N., R. 18 W., 
- Tonia, Michigan, and patent issued thereon June lL, 1870. , 

In fone to a letter from F..A. Hendry, dated September 5, 1878, : 
alleging that G. W. Hendry. located said warrant at-Tampa, Florida, on 


January 7, 1860, upon the E. $ of the SE,.and SW. of the SE.fof 


Sec. 15, and the NE. 4 4 of the NE. 4 of Sec. 22, T. 3158. , R. 25, your office 
‘advised. him, on October 17, 1881, that the records of your office “do 
not show any such entry. They do show that the tracts in Sec. 15 were | 
approved to the State May 18, 1876, under act 4th September, 1841, and — 
that the tract in Sec. 22 is vacant.” .The same statement relative ia the 
status of said tract in Sec. 22 is made in your office letter of J anuary 


: 12,1882. A careful inspection of the records of your office shows that 


said: tracts in Sec. 15 were approved to the State of Florida on May 18, - 
1876,.as stated, but that the tract in Sec. 22 is covered by homestead 
entry No. 8936, made June 27, 1881, by ArthurKeen. It appears froin 
a copy of the certificate of location ened by the register on January 7, 


- 1861, that there was an excess of 94-100 of an acre, and the number. of ae 
-. the excess receipt is 225; while the records of your office show that the — 


last number issued at Tampa, prior t6 January 1, 1861, was 214. An 
inspection of the warrant shows that the same was aay assigued to 
Max Gehr on the 5th of October, prior to the date of the alleged loca-— 
sion. It may be that. the warrant was assigned i in blank, and afterward: - 
the name of Gehr inserted ; but such an assignment was never contem- 


“s _ plated by the law or the ‘regulations of the Department. Rev. Stat., 


Sec. 2414; 3 Iowa (Clarke) 153. , 
It does dot. appear that the register ever entered said beation’ upon 


the records of the district land office, and the location. of said warrant. 


upon the tracts in the Ionia land district, and the issuance of patent — 
thereon, operated as a cancellation of said warrant. If it be true, as. 


alleged by Hendry, that he attempted to locate said warrant upon said ca 


tracts, his failure to insert his name in the assignment as assignee 


enabled the party who subsequently used said warrant to. become the. _ 


beneficiary of a fraud upon Hendry’s rights. It is clear that the juris. 
diction of this Department can no longer attach to the tracts in said 
Sec. 15 which have been approved. to the State of Florida. Moore v, 


- Robbins, (96 U.S. , 935); United States v. Schurz, (12 —, aioe ts, 


v. O’Connor, (115 U. S., 102). 


‘The tract in Sec. 22 having been entered as a homestead, I concur in : i” 


the view expressed by your office that it can not afford the applicant 
any relief. Congress alone has the power to furnish the remedy applied 


' . for. Isaac Hicks, (7 0. L. 0. ‘Ts a ttc Heirs ». Hempans: fe 


L. D. 46.) 








fae - TIMBEE CULTURE—PLANTING. 
a CAVINESS wv “Harran. | 
4 Both lari and eeplanting should be done ‘when the preanae is in. “aust conti tior _ 
as will, under ordinary circumstances, be favorable to the growth of trees. | 


- Asting Seoretary Muldrow to Commissioner Sparks, October 5 By: 1885. 


I have considered the case of. George C. Caviness %. George M. Har. pe pee 


. rah, involving the latter’s timber-culture entry No. 257, made October , 


rn Dy 1879, for the NE. 4 of Sec. 26, T. 4 N., RB. 31 B., La Grande, Oregon, + — 


— on appeal by Harrah from your office decision of. a uly 12, 1884. ese 
Affidavit of contest was filed November 30, 1883, alleging failure. to - 


tee a comply with the timver-culture law in that the entryman did not “ cul- 


 tivate by raising a crop or otherwise, five acres during the. second year 

after making said entry, and did not cultivate, by raising a crop or oth- 
erwise, five acres, and plant in timber, seeds, or cuttings, five acres 
‘during the third year, and also failed to plant in timber, seeds, or cut- 
tings, five acres during the fourth year after making entry.” 

A hearing was set for January 16, 1884, at which time: contestant 
filed an amended affidavit of’ contest, in ch. in addition to the alle- 
gations in his first affidavit, he alleged that “defendant failed to pro- 
tect any trees, seeds or aa which he may have on the tract, by 
fence or otherwise.” . : 

The local office devided. in favor of the contestant. Opon appeal 
their decision. was affirmed by your office. | 

It appears from a careful examination of the evidence that the entry. 


man, within the first and second years after entry, plowed the required | 


~ amount of Jand (ten acres), in an indifferent manner, and whatever cul- 
- tivation was done was of the same character. A number of seeds were 

planted, but failed to grow. Weeds, bunch-grass and sage-brush were | 

‘permitted to grow from year to year, and when any re-planting was done 
it could not have been done properly because of the foul condition of 
the tract. There was no fence of any kind around the timber tract until 
about February 16, 1884, when a few posts were set around it, at dis- 


tances varying from one to several rods, and one barbed wire was fast- 
ened to them at the height of from two to four feet. Stock running at 


large had trampled over the entire tract, and several trails were visible. 
through it. At the date of the hearing there were very few trees upon 


the tract, probably from twelve to fifteen. ‘True, the entrymanclaimsto 


have re- planted. in September, 1883, and that the seeds had not: oe. a 


‘ time to come up at the date of hearing. a 
While the fact that the entryman re- slenited fis tract, taken cies “ 


_ _ may be evidence of good faith, it is surely the intent and spirit of the : . 
ie timber-culture law that the planting and re-planting should. be done 
when the ground is in such condition as will, under ordinary circum- 


_ stances, be conducive to the growth of plants. Aud the fact that in : : se 
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this instance the planting and r re- planting were done when the ground 
was in no condition suitable for such growth is a very strong circum- 
stance against the good faith of this entryman. 

In view of the facts as hereinbefore recited, it is considered that inane 
es is no error in the decision appealed from, fii itis accordingly affirmed. 7 


| TIMBER CULTURE—PREVIOUS BREAKING. 
CLARK v. Tm. 


An sui man may dau advantage of breaking upon the lend at date of his eaheys' 
The law is satisfied if the breaking and ee are performed Se or in advance 
of the required time. 


| Acting Secretary Muldrow to Commissioner Sparks, October 6, 1885. 


St have examined the case of George A. Clark v. Henry Timm, involv- | 
ing the latter’s timber culture entry No. 8187, for the SE. + of Sec. 29, 
T. 105 N., B. 60 W.., Mitchell, Dakota Territory, on appeal by Clark | 
from your ‘office decision of July 5, 1884, dismissing his contest. — 


Timm made entry of above tract March 28, 1882. Some time within _ 
a year thereafter, one John W. Hays filed an affidavit of contest against _ 


this entry, which has not been transmitted from the local office. On — 
March 29, 1883,. Clark. filed affidavit of contest against Timm/’s entry, 
and at the same time attacked Hays’s contest on the ground of its being et 
a “friendly contest.” Clark alleges that the ground of contest set up 

by Hays was simply : «That said Henry Timm has to the best of his 
- belief executed a relinquishment of said tract and sold the same.” Clark 
further alleges that his own affidavit was filed March 29, 1883, and. the 


. cireumstances of the case seem to confirm his allegations. The. local 


office, however, neglected to note on the affidavit the day of its filing. _ 
Hays’s contest was set for April 27, 1883, but both parties failed to — 

_ appear. Clark, however, did appear and fie local office at that. time i 

‘recognized his contest and issued notice thereon. 

--It is shown by,.the testimony that at the time Timm made his cei 

there was about ten acres of breaking upon the tract in question; that 


he did nothing whatever upon the land within a year after entry. As te 


soon as spring opened up however, in 1883, Timm re-plowed and planted e 
_ to crop the said ten acres, finishing said pinating about April 23, 1883. 
It accordingly appears that there never was a time between the date 
of Timm’s entry and April 27, 1883, that a contest would lie against bim 
on the. ground. of abandonment. Under the timber culture law, an — 
entryman may take advantage of breaking upon the land at the date of — 
his-entry, and this is what Timm did. Your office well says, “all that 
is required is that the breaking. and plantin g is done within the required _ 
time. ‘He may do it in advance of the peauited time and. the law will 7 
be satisfied”” _ | | 
The e decisi n oi fois is affirmed. 








*e TIMBER LAND ENTR Y—A DVERSE RIGHI. 
| CAPPRISE V. ‘WHITE, 


SE ATE — hati . pli he: sore ek 


An aRNsatiOn to purchase under the act of June 3, 1878, does not reserve ‘the land Mes 


. applied for, but an entry or filing made pending such application 4 ig patio to- . : : os 


the rights of the applicant. 


| ; the law a hearing should be ordered thereupon. 


Acting Seoretary Muldrow to Commissioner Spars, October 4, 1885. 


oy have considered the case of Joseph Capprise v. Leonard White on 


es naa! by the former from the decision of your office dated. October. ii, 


* 


1884, rejecting his application to purchase under the act. of June 3, 

1878 ie Stat., 89) the N. 4 of the NW. 4 of Sec. 32, the NE. 4 of the 
SE. 4 and the SE. + of the NE. 4 of See. 31, T. 18 N., R. 18, Hum- © 
boldt land district © \alifornia; for the reason that a portion of said land |. 


was covered by homestead entry No. 2242. 
It appears from the record in the case, that Capprise filed his sworn 
statement for said tracts, as required by said act, on April 14, 1884, 


| - alleging, among other ‘things, that “the said land is unfit for ‘enltiva- | 
. tion, and valuable chiefly for its timber ; that it is uninhabited; that it’ 
contains no mining or other improvements, except a small cabin owned 
by this applicant;” and after due notice by publication offered his final: 
proof—taken July 5th before the county clerk—-and payment for .said 


land, which was rejected by the register on July 7, 1884, for the reason 


that the N. 4 of the NW. 4 of said section 32 was covered by ‘home-. 
stead entry No. 2242, made iti 12, 1884, by said White. The affida- 7 


vit of White, made before the superior court for De! Norte county, in 


said State, alleges that he has made a bona fide improvement and set- - 


tlement on the land embraced in his homestead application; that said 
settlement was commenced on or about September 4, 1882, and that his 


improvements consist of two cabins, about one half acre cleared, and 
some fences erected. The final proof submitted by Capprise fonds to 


show that’ said land is subject to purchase under said act. The wit- 


nesses swear that it is not occupied, nor are there any improvements on 
the land, except those of the applicant; that.it is not eat for cultivation, : 


and. is chiefly valuable for its timber. 


On July 31, 1884, Capprise filed in the district land office hie own | 
affidavit: and. the’ affidavits of five other parties, averring that said 


A homestead settler’s allegation of settlement and impaoseuent made. prior to the a 
application,. puts in issue a material fact sworn to by the, woos and. age 


a White never resided upon, cultivated, or made any improvement upon ] 


4 7 oe ordered and that he be allowed to aa the pen faith o said cautry 


the tract covered by his homestead: entry; that White’s entry was 
made in bad faith and with no intention of complying with therequiree 
_ ments. of the homestead laws, and was made only for the purpose of 
securing valuable timber land without paying the legal price forthe 
game. For the foregoing reasons, Capprise asked that a seattas le 


DECISIONS RELATING TO THE PUBLIC LANDS. wee 1 Se ats 


aad and that the tracts applied’ for are 5 of the character described in : ae 
. Said act. The register and receiver refused to order'a hearing and your ._ 


office on appeal affirmed. their decision, but allowed. the right of appeal 
In the case at bar the timber applicant filed his sworn statement and 

gave the required notice prior to the date of the homestead application. 

_ The sworn statement did not reserve the land applied. for from entry or’ 

. filing” under the homestead and pre-emption laws, but. such entry or 
filing is subject to the rights of the timber applicant. It is provided. 
in the first. section of said. act, among other things, “ that nothing 
herein contained shall defeat or impair any. bona fide claim under any 
law of the United States, or authorize the sale of any mining claim, or 
the improvements of any bona fide settlér,” and in section third of the 
same act it is provided “that any person having a. valid claim ‘to any © 
portion of the land may object, in writing, to the issuance of a patent 
~ to lands so held by him, stating the nature of his claim thereto; and 
evidence shall be taken and the merits of said objection shall be deter- 
mined by the officers of the land office, subject to appeal as in other 
eases.” ‘The regulations prescribed by your office, pursuant to the ‘pro- } 

vision in the third section of said act, require that “if at the expira- 


tion of sixty days’ notice provided. for, an adverse claim should befound — 


to exist, calling for an investigation, the register and receiver will al 
_ low the parties a hearing according to the rules of practice.” Me Bee Lee 
General. Circular, March 1, 1884, p. 34.) . ae 
The filing of the homestead affidavit, allbging: a prior patience and Fe.46 3 


Ae improvement by the entryman, puts in issue a material fact, sworn to by | 7 


- the tiniber land applicant, and under the law and the regulations ahear- 
ing should be ordered to enable the timber land applicant to prove. his 
allegations. You will therefore direct the register and receiver to order 


a hearing under the rules of preuee to determine the rights of the re- Y 
2 spective parties. | 7 ee 
‘Said decision 18 accordingly modified. 


‘TIMBER ENTRY—ADVERSE RIGHT. 
FITZGERALD v. REID. 


No formal objection to the timber entry was made until after the submission of fina’ 

. proof, when a pre-emptor who had a filing of record prior to the timber applica 
tion, came in and alleged want of notice as to the proceedings of the timber ap. 

_ plicant, and set up his adverse settlement, filing and improvements: Held, thay — 
under section 3 of the timber act a hearing should be ordered. 


Acting Secretary Muldrow to Commissioner Sparks, October 7, 1885. 


I have considered the case of Hortense K. Fitzgerald ». Thomas Reid, 

involving the SE. 4 of Sec. 35, T. 1 N., RB. 2 H., Humboldt, California, 

on appeal by the first named from your office de cision of September 18, 
‘1819 L D——12 so 





2 eit ‘holding for cancellation her ‘thier enbey No: ‘G207, ‘made May 2 on yore | 


- 1884; under, the act. ‘of dune 38, 1878, (20° Stat., 39,): becanse. in conflict os ae 
oe with ‘pre- emption filing No. 4730 of Reid, made June 2, 1882,'with alle 


= : office. to your office: July - ‘1, 1884." 


: 2 - the same, and constracted thereon a ‘substantial resi ok 
ate and broke: ‘and planted ground . thereon ; ; that. he has ‘continued to. re: eh ore 
a sidé upon | ‘said. land, when. not necessarily absent. at Jabor, | to. the Pres S 


7 *aldavits of. two. Persons; 





a gation. of. settlement May al, 1882. ‘Said ‘decision was made ‘pursuant a 


to an affidavit ‘filed ‘by. Reid J ane, 28, 1884, and forwarded by.d the Toca ae 


Sars 4 
: a > 


Said affidavit reiterated the ‘aflogation of sahienaat upon ‘the tract May” : 


| . 3i, 1882, and further Set out that he )(the pre-emption claimant), ‘immedi-._ : oe 
ately thereafter proceeded | to complete | his settlement, upon and improve oe 





idence and fencing, ete 


ent. time, and has “continued to. occupy ‘and. improve the same.” s He. aes 


aa - further alleges that Fitagerald’s. published notice. of intention to biel “ ate 






ne 8 ‘never in ‘any Tanner, came t to his knowledge or. attention. On cee 
“Fitzgerald’s. appeal from. your | offic decision i is. accompanied. ‘by. the oe 








8 tess the foundation for a "house ; that at ‘fiat time deponent showed re oS - 


ca way to the land to said Thomas Reid, and pointed it out to him?” ae 








| ie “ That ‘nothing ‘herein eon ga shall defeat or. ‘impair any ‘bona. a oe 
aim under ; any” law of. ‘the United. States.” on ; 
“The affidavits ‘above. referred. to, howev 








7 : thie pre- emption ‘claimant, ‘but. they. are ex ‘parte and should. not de- . 


termine his rights. On the other hand, he has a claim of record, and 


his affidavit, herein referred. to, and made the.occasion ‘of the decision. oe. 


from which this appeal is brought, may ‘be regard ed as an ‘Objection to. : 


who. swear. that: at the date of appellant’s ap: Se 
aso) ihe as timber, ave Reid, the Lenpecpie is 


attack the. ai fides ‘of. : 


the issuance of patent to Fitzgerald, and therefore as. bringing him = 


within the scope of the proviso of Section three of. the Act of. June 3, i 


- 1878. This being the: status}, the residue of. said: proviso should be com- . 


plied with, which directs that“ evidence shall be taken, and the merits. ae 


| ef said objection. shall be determined’ by the officers of the land offles; : : 
; subject, to. appeal, :as, in. other land cases.”... 0). fo Ennead a 


. You will. direct::the: register: and “receiver to: onder a cheering with a 


a ‘proper notice to: the’ parties in interest, “for the purpose: of ‘testing: the — S 


7 : merits*of ‘Reid’s Objection to ‘the timber ‘entry, and the rights. of ‘thé re- - _ - x 
_ spective parties, the’ decision of the register ‘and receiver on ‘the > evi- ee ie 


; ora ‘80. taken; ‘to be: subject: tO: appeal: asin: other: AGEL SE es. 
Your, office, decision i is, modified, | ecoordingly... | oF tant aad 





DiGisida RELATING is ‘ite PUBLIC’ HANDS: cae \ (Serva 





* 
“ES atk a eo ‘tg ne oat 
A ae nie i teed a c 

* beta ERG eta Eg eee S2LES As re Ep oe “A 


; sdutiin. s9008F: this? Revised? sslinitck concpreend in F dts: “terms: all: the: Departments: we 


Pa er py ee eee 
esta PAA aS a 


and the prohibition. therein extends to the prosecution of pending claims of every, i 


Flngsy “whether as counsel, elerl,, or. agent, during the ‘wo TORS designated. | 


e ro “‘Seoretary Lamar to. Commissioner Sparks; October 6; TSR: 7 ‘s 


7a ae £4, nat $ : & Ee te 
an re ae rae as eae he baer eater ma 





CRE EY a aa PTY ae es 





“( Commissioner! of the: General. Land: ‘Office; purporting. to: be. an: appeal. | 


-* correspondence: sey ahd [Earls sees] 


from your. action as | Commissioner of the General... Land., -Office,:: in, 


Ba ‘have received « a: Jeter: ‘from ‘Luther Harrison, Bsq.j Jate: gee pe 


| refusing! ito: recognize: him; as, an: attorney in. certain: matters. pending es 
before: that: office. The. facts 1 mM: this ‘case: are. shown, in. the. following, ope : 


ae 


3° . 
a . 
ey yi es ne oa 


: Hon. Wu, Ad, SPARKS, | Sa oe 








éé “Wasninenon, D. C. Sept. 93, 2, 1885. . ; : z — =i 


ate pees ae 


ASTRs: 43 i mre te Oe that ‘you. ‘had. ‘instructed your. chiefs ee. - 


| of. divisions that.I. was not. permitted to. appear. in. any case ‘pending. a 
while, I.,wasjin- .the.employ of the General, Land Office, and, that i in such 


ikl 





action, of. the, office, -pespenting A them. : 


ied 


, itage left, hint ig his forefathers, and. should not ‘be trampled. upon. i : be 


_ satisfy the whim and selfish greed ot persons: who have. been agitating oe a 


cases I should be-denied access to, the, ‘Papers: -and. ROLE of ine = 


- thi§/mattés{ and who, but for the limitation of two years, ‘during which 


time they enjoyed a lucrative practice, would now come within the pro- | 


Visions of the law." “Tt is'a serious thing to deprive a man of his only — oe. 


means_ ‘Of ‘earning | ‘a ‘livelihood ‘for himself and family, and should not be 
; doné’ ‘except ‘for somé erime: ‘éominitted, or unprofessional conduct, and 


this branch. of the case appeals to ? you apo bien eer whieh LT oa . Ss 


‘only, mention to be unidérétodd.” aS vs Pk EN 2G eee 


Tears 
rr a ah! 


; ais to. ‘my. case, pecatise it sptaviaes that’ oe It shall: not 08 lawful for: any ne 


Salty 2 “bY 


_ person ‘appointed: after the first ‘day of June; one thousand eight: hun 
dred and. poventy-two; : ag an po: clerk, or emplaye in any of the 


<i, Hon. i ‘HARRISON: a ee. 
 -: Dear. Sr: ‘Yours of the 20d j instant before 1 me. In niply I beg igo 

~ : Say, that I transmitted to the. chiefs of the various divisions of. the — 
General Land Office a copy of the “ Secretary’s Instructions” in relation a 3 
aren : to pero who had been. officials of tie office prpeueing 3 as veraney: eg. 
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oS ee Depantinenta to act as counsel, attorney, or agent for prosecuting pres — 
a cee claim against the United States which was pending in| either of said | i 
~~ Departments, while he was such officer, clerk, or. employé, nor inany 
.-.. Inanner, nor by any means, to aid in the prosecution of such claims, 
.... within two years next after he shall have ceased to. be such onicet cle ae 
- oremployé” 7 : vee 
This law clearly contemplates that any person mien was “not in n the oe 
15 4 employ of the Government on the first day of Jt une, 1872, but was theré- - . 
> after appointed to. office, should not be permitted to prosecute: any claim feu S 
- against the Government which was pending while he was in office, ~~ 
within two years next after he shall have severed his official relations ned 
~-with the Government. oa ss 
This is apparent for the reason, that the  Oonistitation, under the ifead 7 
oe of ef Limitations. of the power of Congress,” in express terms provides: - 


— “No bill of etoainder, or ex post hs law shall be > passed.” e Art. 1, ee . 


7 Breas ix, paragraph 3. | te i 
At the date’ fixed by the ioe June i, 1872, I Was a third lass’ dlerk er 
-.. in the General Land. Office, and from that time and before, to the 31st 
OF August, 1885, I was continuously employed + in that office. It is true, 14s @ GP 
_ however, that I did not continue in that grade. The record shows, that oe aa 
Ba January 31, 1880, I was commissioned by the President to be principal ei ae Ses 
-.. Glerk on private land claims; ‘September, 20, 1882, was: appointed by. oe 
A Secretary to be chief clerk, and July 9, 1884, was commissioned by the eg 
.. President to be Assistant. Gouiiesioner. “My employment, however, 
has been continuous from the date of my original appointment, De- 23 
 eember’9, 1865, to the 3ist of August 1885, when my resignation of the __ 
~ . office of Assistant Commissioner took effect, and the record will also _ i 
show that I have been paid for every day during that period. The va- 
-. rious positions which I have filled since the 9th day of December, 1865, _ 
— were a coutinuation of the original appointment which was then made, os 
ceo amd. which was the foundation of, and key to my entrance into the public 
x Pe service as a first, class clerk, and they have eee been considered pro- a & 
i. ~ motions from that grade. - . : | 
_.. » . Thope you will give this subject that serious consideration which it is 
oS merits at your oe and advise me promptly of ‘your decision. or 


asus attra L HARRIS oN, 


| DaparmManr OF THE INTERIOR, aan 
: | GENERAL LAND OFFICE, 


| Washington, D. ba Sere 23, 1885. a 
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@ienenis with diréctions that they. should cause the same to be strictly 
complied with. | 
In this I certainly have neither deprived, nor Ssienintea i deprive 
you of any of your constitutional and legal rights, nor have I thereby - 
indicated any unkindly treatment toward you personally, but simply, 
as 1 conceive it, have discharged my official duty under the law, to the 
head of the Department under which I serve. | 
It is not unknown to you that it has been, and is, my earnest desire and | 
determination, so far as in. me lies, to do away with the loose practives 
that have heretofore existed in the General Land Office. 3 | 
In this I shall continue, prompted by the sole desire to discharge a. 
duty, and certainly regretting if in doing this, any body shall feel that 
_ they have cause of grievance, or that it is aimed at them’ in any spirit 
of unkindness or malevolence. 
Very truly, — | 
- °. | WM. A. J. SPARKS, 
a ‘Commissioner. : 


In a communication addressed to me, as Geocetary of the. Interior, = 


| dated. September 30th, and entitled. as stated at. the beginning of this : a : | 


| paper, Mr. Harrison ‘says: 


 “’Tt will be observed that the (Goriuiissioner does not directly decide Eg | 
whether my case as. presented to him, falls within the provisions of the. aa 
law, yet in view of what I.had stated as his action in the matter, he, 


_ by inference, decides that it does, and there can be no doubt about this, . 


_ for in his letter he says, without qualification, that the directions given Coe 
- were with reference to persons practicing who had been. previously ooo eS 
officials of the office and that he had simply as he conceived it, dis- =~ 


charged his official duty under the law, to the head of the Department, a 
thus denying a reconsideration of his action. . . . 
_ I now respectfully appeal to you, and as grounds therefor states 

(1) That Section 190 RB. 8. should be held to apply only to the: prose: 
eution of claims for money. | | 
(2) That it has no application in the practice before the General Land 
Office except in cases involving the payment of money. | 

(3) That in my case the law has no application whatever.” | 
_ In the course of his argument Mr. Harrison contends that he should 
be excepted from the operations of the statute for the following reasons: 

‘‘T was then, and for some. years. previous, employed in the General 
Land Office. From date of my original appointment to the Ist, instant, } 
I was not for a day, an hour, or an instant, out of such éuiployinent, | 


It is true that my salary was increased by promotion to higher grades, |’ 


and that I performed different duties at different times. It is also true 
that these promotions were made by new appointments. I contend, 
however, that it was the clear intent of the statute to except from its. 
operations any person who on June Ist, 1872, was an officer, clerk or 


employe in eng Hepat tment, and who 0 continnonsly thereafter remained . aioe 
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a “ie as. an; Sones clerk, or Salerno in. nthe, Department: of iG poet. se : 





may act as counsel, attorney;: or agent: for. prosecuting, any: claim: against Me ~ 
the United: States-in, that, Department while he was.such officer,;clerk, 
Or, employe,’ -or can in; any:. manner,: or: by. Any: means; aid in:the, ‘prosecu- 


2 tion there of such: elaim,, until: two: years have. expireds since the: 'disso- pm 





ot lution.,of his.official connection -with that Department. jie ¢ wide al 


= oy 
a ae rs 


-a8 ‘ceased to be such area elerk, or "ent ploye.” ae 


se mf : a vate ete 

















ae The.act of. Congress. of, 1872, section 190 of the. U, 8: Revised LStatntes, tat 
4 reads. as, follows:: , : - 


ee cy It shall not be lawful for ae person epee afte the first’ day’ a a 
-, June, one thousand eight hundred and seventy-two, as an officer, clerk, a 
or employe in-any of the: Departments, to act as counsel, attorney, or 


a agent for prosecuting any claim against the United. States which was 
_ pendin in either of said Departments while he was such officer, clerk, 
or employe,, nor in any. manner, nor by, any means,,to; aid. in, the. prose. 





~-eution of” ‘any such’ claim, within two. years next, after. he Shall. have p Pe tee 












iw 


., _ The tant is not sheen in, its a sharp ; It ae 





is 4 ai oe shall potiider this’ case as ate bpbeal f from the decision of. the me . : a 
a : Eee of the. General J y 


eee te 5 Bbjeution % is ee ead base no 5 abies contests ‘of title a we . 5 
a r, lands, buf, only to e sbagate for ' money, “pe, ne United Gieie ent that. gets 


: . wie s nor agix ‘stigma on ray. aad i creates, ‘a civil ‘disability. for, the % ae oo 









vyeres ea eyes 


i devi ina D Department, to, “appear ‘before that, ‘Department, | as. a 


MIRE 6 SCG ae af 





z i Its design i ‘ist to élevate ‘the. publie service, 80 ‘that, it may ee 
C ‘ The. act plainly implies | that it is 3 not, suitable BP ie 
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‘ Fe Pee : 
on ft a 





rhe principle. of the’ det | is, ‘that all ‘the pile’ weeds’ in or reper. e baa 


ment, whether officers, clerks,, or ‘employés, Shall, observe a ‘condition | 
“which at jeast, tends to hinder. them. from ‘appearance ¢ of | ‘being’ placed 

cers or public agents and as men, and. as giving preference. to the. Yast. 

- For. ‘two years | after their’ ‘resignation Or “dismission ‘they are ‘disabled 
“for the “prosecution of claims in the’ ‘Department’ ‘against ‘the: United 
. States.” : “The. terms, of. the act: are. unqualified, and are very expressive: 

| “by. their ‘aniversality. and absoluteness.- My ‘opinion is, they ‘embrace 
| “all” persons com missioned or appoi inted in the Department: since ‘the first 
“day of June, 1872, as officer, clerk, or émployé, and ‘who have not ‘been 
out.of service for two years. | Neither dol concur in ‘the argument, ‘that - 
| rec proseouted: in ‘the Land € Office relative to claims. for title to the 


re a Geass, 
thay bus wack ae 





: ey ‘of the United ‘States ‘for disposition by sale,’ donation,” or as.  pouiitieg, : a - 
a under laws for ‘settlement, and. grants of. ‘pre-emption and other. forms ae 


. - of contract. “It would be dificult: to ; “state the value of the Tights and oe 


drgue: 


ae arise. aS “An officer, clerk; ‘or ‘eBlog: of ens Department’ may | abuse his - 


: opportunities i in the ‘Departrient for the acqiirement Of information, or. 
ie e the’ making, of connections to assist ‘hin! ‘to ‘appear favorably ‘and: ‘profit- 


| ‘ a ably. asap as, counsel, attorney, ¢ or r agent i in’ the tdi discord ae 


- 


versies in respect to titles which have. come “before the ‘Department i in 
his presence, and, perhaps in cases “within his cognizance, and within | 
his care as an officer, clerk, or employé. 

‘The titles issued by the Government may be discredited, and the 
purchasers of the public domain embarrassed, because of such infi- 
delity. The irregularities, defects, or omissions he may have noted he 
_. tay conceal and withhold for. further: speculation or merechandize. 

-. ay, -Lt.is easy. to conceive. of cases of claims and counter- claims pending 
between. the ‘government and. its, Gitizens, where. the. loss, . destruction : 
HOR: mutilation of -a: single» book:.or:: paper, or; ‘the alteration: .of;.a.;single. 
word therein, might result in a heavy loss: tothe’ ‘government: ‘and @ 
great injustice to.a large, number. of..citizens.....In. view, of.the fact that 
be gertain. government employés. are the trusted custodians of its books 


ard He Sarria cram Be “Tey se 





PRET. Jee ce cera seer ats be t, aby at ETRE Tustlon, etae gen" yr es 
' ¢ folk eek wpe 8 we arete a re'#pe> 2 Jae ser bo wa cers? coe ca 
sey te eA PMD yg piyei fags baie sryvesed sy as s.p bbe Abe bt SACs eh be Pea 
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practice after. his ‘Pealantina | He may be. ‘anaptea’t to S Yonioit contio- x = 
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7 s it meh hee an 1 easy thing fot. a “faithless employé tot use , his, t times: wa : eee 


_ in the speedy and just settlement of claims against the government _ as 


| during the term of his office—but, in. preventing such settlement, and - 


ce ae putting them in such a shape as to enable him to reap handsome profits — is a 
os. by their. fajust, meme after the term. of: his service ‘Shall, have - ee 


c : 2 ae 


oe “cation, that we may fairly conclude the ‘decision’ was, ‘that the axe 7 a a 
-. to be placed: at the root of the. tree bearing the fruit. The statute JM 
-/ ports that.no citizen should be put to loss or suffering. because of the 
>. infidelity of. any of the officers of the Department appearing as counsel, = 

ge attorney, or agent, adversely to. the United Botes by any. manner or eae 


a - means in their possession. . eS. a cos 
oe The statute. includes all persons “appointed after the first dayot J J une, ae i 
— 1872, as an officer, clerk, or employé,” etc. That was the date of. the — 





ne ‘merely ij in a clerical capacity. 


—- ~passage of the act; ond: the Congress in directing that the statute 
+. should apply. alone to appointments made after its enactment, evidently _ on 
.. intended, in a spirit of fairness to impose the disability, which’ sound 
“public policy required, only with the assent of the appointee—to beim. 
o - _ plied from acceptance of the office. ‘Tt gave. notice that all persons ree a 
_.. - thereafter appointed as officer, clerk, or employéin any of the Depart- = 
ments must accept their appointments: and. commissions subject tothe 
ae conditions prescribed. This purpose is just as applicable, to.one who : 
-. has accepted a distinct appointment:to a new and better position since 
> the date fixed, as to one newly introduced to the service. .Those officers 
~~ of the Department who have been appointed to another grade. and com- 
a missioned are included in the prohibitions of the act.. They clearly ap- 
.. ply to one who, like Mr. Harrison, has’ accepted and held an office by | 


.* 7 appointment of the President, by and with the advice and consent of . : ae 
- 3) -the: Senate, when at the time specified by dl the statute he was employed 


7 Your action | isapproved. is 
Very reapetly oe 
+ an a o. LAMAR, 
ene ee 4. See * Searetary. 
| Se aie nica a 
| MEBLER v /McBrrps. 


wae ms - A rehearing cannot be secured on ‘the ouad: that the oemienes of. the. 1é- applicant a . ce 


_ witnesses was not properly transcribed, it being apparent thatthe applicant and : 


. bis attorney had full opportunity to tone such — wi — act oe ire ho 
the. case was in the local office. . a. 


| Scoretary Lamar to Commntestoner + Sparks, Faly 2 22, 1885. 


eS hiloeea herewith you will find the. application. of. counsel ‘for J: o. | E = a 


Bee a agusdde, for a. rehearing | of.the case of J. O. Mehler v. J. C. McBride, — Le : > 
ee Anvolving the latter’s homestead eniny No. ‘20781, Mitchell, Dakota Ter- - Sea 
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i= ritory, covering ¢ the SE. de of See. uy, 7. 104, R, 64, decided by this a Depart ae 


| ment on November 4, 1884, : 
| | The application i is duly verified and Aeconmaricd iy several affid aviis 
of witnesses, some,of whom were examined at the mepung) in the orig- | 
inal contest between said parties. ; 


- The grounds upon wich said pplication is based are: 
* a * # + : 


“2. Because he. has ee that testimony in his behalf was not cor- 


~* rectly reduced to writing, and that his own testimony was not read to 


7 him, nor did he examine the same after it was taken. 
* Ro | 2 9 * ; * 
oe | The decision of this Department i in said case was rendered on Novem- 
ber 4, 1884, affirming the decision of your office of March 26, 1884, hold- 
ing said entry for cancellation upon‘ the charge. of abandoninent and 
failure to comply with the requirements S the homestead coals as to 
7 residence and good faith. so 
|’ Nhe claimant was represented ; at the hearing by counsel, and iti is no- 


_ where stated in what respect the written testimony of claimant orhis 
- witnesses differs from that. actually given. | ‘An examination of the affi-. fe 


| davits presented in support of the application shows that the allegations 


_ therein contained bear upon the precise’ points at issue in the original . 
“contest ‘and upon which judgment has already been rendered. 


_ If thetestimony taken at the hearing was not properly reduced to writ- 


ing, or if after it had been so reduced it was not read over to and examined os 


by the respective witnesses, such neglect was as much. the fault of the 


= claimant and his counsel as of the oflicer who -transcribed the testimony. ae 
* Besides, the testimony remained a sufficient time in the local land office 
for claimant and his counsel to examine thé same and see ‘that itwas. 


_ - correct, and their failure to do so can constitute no ground for a rebear- oo | 
ing. Hilliard on New Trials, p. 495. | 


The allegations i in the affidavits filed | in "support of ' the application a 
| relative to.the business of the contestant and what has transpired since _ 


the rendition: of said departmental decision can have no effect upon the 
‘case at bar: If the contestant fails to comply with the law, and it is 
- shown in a legal manner, he will be unable to acquire title to said tracts 
- under the homestead: laws. =. 
_ The application is accordingly denied. | 
oa HOMESTEAD ENTRY—RIGHT OF CONTEST. 
GEISENDORFER ®. JONES.. 


i . The: igi to contest | an abandoned homestead entry does not rest upon n the contest. 
" ant’s qualification to enter the land, but may be exercised by any one. 
Poverty will not excuse total failure to. comply with the requirements of the law, 


Acting Secretary J enks to Commissioner Sparke,. September 4, 1885. 


I have considered the case of George Geisendorfer v. Austin L. =| ones, .. | ae 


7 on — by. Jones from your office decision of ene 13, 1884, hoking | 





















- “wholly abandoned said tract.” ” ras aii 


» pen the sestimony ag, addnoed at the hearing. the Jocal ofiice decided ; —e 
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_for cancellation his hom estead. entry No. 8196, for the BR. 2 of ting SE. ee eo 


2 ‘= in favor of contestant.and, held: for. cancellation, the homestead. entry of 


) | Jones. Your office affirmed said. decision ;. . whereupon, Jo ones, appealed 


‘to this Department, alleging | two. grounds ‘of. error: :: 


~-Ist.-The. evidence: does. not: show. that; ithe; contestant: is-qualified to 2 


a | 


my Santer ‘the: land... ib epheguide cy BG inipeioeals ad bvareraprls AS t “Aesth. 


- 2d.; ‘The: Bridcnee shows that; the: contestee: hes oundaed © Fax ned: faith, > 
m3 aad has attempted to: com ply. fully: with the reamirements, of "the home- 


stead laws. Wane hows Bos onuablesrs 


, As :to, the first, ground: of error, it is; immaterial ;: dn 1 the; determination > 


Of this case. whether the.contestant be; competent: to enter.the:land or. 
‘“noti: “Lhe-right to: contest abandoned ; -homestead.; entries ‘does: not: rest 7 


satpon. the contestants: ‘qualifies tions to enter:the; land; sbut, may: He exer- 
eised by. any one.) ie e.0: pun ikl sGiop ged Aeurkiaoo iiswed4 


A careful, examination, of the. evidence: herein shawe, ‘that, Raven | 


j; tee never resided. upon. the Jand. at.all.: «His improvements: consisted of 


a; shanty: eleven: by; eight, with: shed: roof ; made;,of : shakes, -weather- _ 


e boarded: -partly::with:sawed inch, boards: and: partly -with:poles ;..no win- : 
dow: or floor, and: no:furniture | of! any. kind.: ‘His residence: was,in; Pen- | 


a TYD} twenty. miles from the.land.in: controversy; : where: he; was: at.work, 


ey. ee where. his wife resided since some time;:in. October, 1883. Ativa- 


cious. intervals.of -a: month;.or. so:he:visited:.:the Jand, and: at: one time 


salad all night there. Upon none of. these; visits: was; anything deneby — 


aim: towards-cultivating or: improving the:tract. :;He alleges poverty as 
ache cause. of his: not; being, able:to:reside: upon:; the Jand;.and; states that 


he. intended: to move upon: the land. jas soon:as he::got ablej,and:plant 


| - and, cultivate. a. vineyard. thereon.. |: There is:no:doubt‘as to:his poverty, 
«coand:his. intentions) may. haye., been’ good: ‘but: it:.cannot be:contended © 
with any show of success that in the matter ;of'; ,residence,.cultivation, | 


- and improvement he has complied: with: the; Tequirements.of: the’ home- 
stead laws. - 


No residence, being shown, it is clear, Jones, cannot be reuinied a as a a ; : 


bona fide homestead claimant. | The law 0 on n this point is 00 well settled ae 


o te, need comment. Se aE! 
the decision. of 3 your r office i is s aftrmed.. 


z: oe ' snd aie 
teh. ee wera patch ost Weed eey gee a eo: 
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sey PREEMPTION: ENTRY—REPA YMENT: ial ot Tytaeiaaess 





se “Haars” oF ‘ee Ar ) Dd. ‘Dupnny. Cena HOO (S4 - 

. . . & | BSA BE A 

= a ‘Repayment! ‘will: not‘ be: allowed extept: ‘whiere' ‘title. ‘cannot. be: given tolthospurehéeer 
| Adtiva: Seeretory Muldrow, to. Commissioner, Spark, cae 2, “1885. 





ane irae) 


ayn 


a ‘Dibeeys& for Tepayment, of ufo money ‘Apon' Né éw ; Orléans pte: éxip: a 
tion cash entry ‘No.'1254, dated‘ ‘June 18,1835, ‘for lot’ Sof Séex12,'T.9 | 
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ages + x2 Ts : “ a hd : 
pase tts ee Pata. Gae 4 ee we id ie we re e: a8 wae ESTE i ‘F oor SOUR sf 
Xe 





aia’ not. ‘extend’ to this Land ‘and’ it is ‘not shown lipyt the’ papers before : 
me that the’ entry’ may: not’ bg Teinstated® and* ‘auuly’ patented.’ “w AS Sthé . 

law only allows repayment where ‘the titlé“canii‘ot’ ‘be. given’ to ‘ghie ‘pur- 

chaser, you will please re-examine the matter with a view to such rein- 


_ statement if it can be made without prejudice to existing rights or 


Claims, and ‘the submission‘ ‘of the - entry: ‘to ‘the Board of Equitable — 
| Adjudication, if necessary, to, its, confirmation, i in case it be found. of : 
the class entitled t to o-ench disposition. eG eto 
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| “ocal, office at ‘Fargo een formal ‘elitiquistinibnt 8f ‘Said tiiver oo 


| ‘culture. entry, executed: October 15, 1883, "a "g and’ at: “the” samme | <oitHe at- | 


keg 


7 to enter said. tract: under sce mber: ature law, venderii fee aiid doin. ge Mae 


reas, 
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s ener to. ‘him. 1 He ay ; 
} , BY letter’ nee ce April, 3, isi, ‘Your ‘pads ‘eaiesea’ the alia wieay ‘of : 
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| : entry. ‘by. the first: ‘legal, applicant” wf Cute . 
Ae ‘April 21, 1884, “Juan M. Soules filéd regula psaion nto éitte?'Baid 








: tract under ‘the timber culture Taw. . pal? 22 e 1884; ‘Odok’ again’ at. 
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: oe pte: A file’ ‘timber: culture. application for’ same tract, ‘whieh. was . 
_ :  yejected because of the rior filing made April 21, 1884, a DY Juan M. _ ao 


Soules.” _ Le 
ae “On appeal to your office this decision of the Jocall office was aiiemed ’ ue 
September 20,1884. 0 ee ne 
‘From your. ‘said office decision Cook cous apnoued. 4 to thig De. me 


ae "partment. ‘It is clear that under the law. said decision should be. se 


— 7 affirmed. - Under. the first section of the act of May. 14, 1880 (21. Stat., 
140), Cook’s said application of. October 16, 1883, ‘should have been re- = 
ceived at that time, and the local - office did wrong to reject it. But. 


7 ~ Cook by failure to appeal from their action at that time, and by quietly a 


waiting for the action of your office, has lost all rights that he might _ os 


have perfected by diligence. ‘The fact that now adverse rights have 
intervened will operate completely to bar his right to the land. 
The decision appealed from is affirmed. 


HOMESTEAD—SECOND ENTRY. 
LEWIS M. HUNTLEY. 


A second entry will not be allowed: although the. first was relinquished on the 
erroneons information of the local officers that by such act he would not exhanst 
his rights under the homestead law. : : 


Acting Secretary Muldrow to Commissioner Sparks, October 10, 1885. 


I have examined ‘the appeal of Lewis M. Huntley from your prede- 
- ‘eessor’s decision of August 7, 1884, refusing to grant his application for 
restoration of his homestead rights. | 

It appears that on October 16, 1865, Mr. Huntley made homestead | 
entry No. 801 for the W. 34 of NE. 7 of Sec. 33 and 8S. 3 of SE. 4 of Sec. 

28, T. 4 N., R. 11 H., Brownsville, Nebraska, which entry: was caneeled 
October 29, 1866, for relinquishment. : 
Mr Huntley alleges i in an affidavit, corroborated by that of two other 
persons, that when he made said. homestead entry it was his bona fide 
intention to make said tract his home; that in pursuance of such inten- 
tion he improved the tract as much as he was able to do, he being a 
very poor man; that he was obliged to leave his land for the purpose of 
earning an honest livelihood. (designing to be absent only such length 


of time as was made absolutely necessary by his circumstances), and — . 


oe _ accordingly applied to the local officers of the district in which the land a 


was situated for instructions as to how he should. proceed in order to — 


ae retain his homestead rights; that the local officers informed him thatif - 


| _ he would relinquish his said entry he might at any time thereafter make “ 
a second homestead entry; and that, acting under such instructions, he — | 


. made said relinquishment in good faith, fully believing that he in no wise — ee o 


ae impaired h _ homestead rights. He: now asks that his homestead a nets tee : 
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ge restored to him, and that he be allowed to enter the SE. 4 of Sec. 8, 
T.75S., BR. 16 W., Kirwin, Kansas.. 


Takin g Mr. Huntley's corroborated statements. as true, there i isno 


_way of granting his request. While his case is one which. appeals ~ 
strongly for sympathy, it nevertheless falls clearly within the rule of 


law that “JIgnorantia legis neminem excusat,” or, as it has been liberally — 


expounded, “ Every man is bound at his peril to take knowledge what . 
the law of the realm is, as well the law made statute as the common 
law.” 

‘Neither can his case be considered as Soming within. the rule laid 
down in Lytle et al. v. The State of Arkansas e¢ al. (9 How., 314): 

‘« Where an individual in the prosecution of a right docs everything — 
which the law requires him to do, and he fails to attain his right by the — 
misconduct or neglect of a public officer, the law will protect him.” | 
_. For the reasons herein set forth the decision appealed from is affirmed. 


| PRE-EMPTION— SECOND FILING. = 
J ONATHAN House. | 


3 ‘The fact: that the first fling was made } prior to the adoption of the Revised Biatules: Z 
| will not, avoid the inhibition of section 261. ee | 


“Seoretary Lamar to Commissioner Sparks, October 10, 1885. 


I have considered the appeal of J enathan ‘House from: your office 


decision of October 1, 1884, rejecting his application to make pre- _ 


| -emption filing for the NW a. of Sec. 13, T. 7 8., R. 68 W., Denver, Col- 
- orado, on the ground that he had exhausted his pre- jamnption right by a | 
prior filing on another tract. On appeal he admits a previous filing, 7 


but claims that the same havin g been made prior to the approval and 


adoption of the Revised Statutes (June 22, 1874), he is not precluded 
by section 2261, Revised Statutes, from now making a new filing, and. 
thus securing the benefits of section. 2259. - : 

I do not think this contention can be sustained. : 

The pre-emption laws have always prohibited what appellant seeks 
to do. Section 2261 announces no new doctrine on the subject. 

Section ten of the act of September 4, 1841, (5 Stat., 543,) contained 
the following language: “ No person shall be entitled to more than one | 
pre-emptive right by virtue of this act.” and section four of the act of 
March 3, 1843, (5 Stat., 619,) provided—“ That where an individual has 
‘filed, under the late pre-emption law,. his declaration of intention to 
elaim the benefits of said law for one tract of land, it shall not be law- 
ful for the same individual, at any future t'me, to file a second aeciae: 7 
ation for another. tract.” 7 

_ These two provisions of law are consolid ated. in section 2961 of the 
Revised Statutes, and in substance constitute what is now that section, 
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ors a Revo declaration, for’ ‘another tract” mn 





* whist ‘roils as” follows: 3 cee Ne 0 person: ‘shiall ‘be’ éiititled. to more hal “One: fe tee 
os pre -emptive right by virtue of the provisions’ ‘of: Section 2259%3'nor whére. 
ee party’ ‘has: filéd his’ ‘declaration: of ‘jitetition ‘to claim: the benefits'of | 3 
. Stee provisions, for one tract “of land; ‘shall he ute at b any. future saa . 






get 


| ay tai ‘provisibny pwhieki had Tong previously been in’ force as a pat of the : 
~ pre- -emption law. + a ee 
The’ fact’ shat appenants first filing’ was’ ‘imade prior to thie adoption’ of foe 
the Révised: Statutes can ‘therefore: ‘make'no différencé: “Theinhibition’ — 





ee 3 - SW. dof Secs 47,,1157: Ry 6B. ears 


ee - ning. hisswhole, e, improvement, at.,sabout five. dollars.” Pe 
teens the usual. application. :. ‘The register, and, neceiver, held. the, alleged J im; Ae oe 


“Was bésn' Continuous ‘and’ ise equally: tmandatory and’ effective; : whether | 
appliéd toMilings madé before ‘ ‘or after the ‘date ‘of: ‘Said: adoption.’ | AEE 
The: ‘Supreme: ‘Court inthe'casée of Bald win‘v!: Stark (LORD: G2 403, 3) 
. pecognizé and interpret’ the’ ‘law forbidding second filings tobe thie | same 

under section 2261 of the Revised Statutes as under the acts of 1841 
and 1843. Beton * to aan acts ie court USES pane elomne lan- 
guage: | 2 _ , 

“tis sufficient to: say y that both ‘esp acts, with 1 all others on that sub- . 
ject, were consolidated in. the Revised Statutes, . and Section 2261, which 
iS..a; reproduction: of.the law,in force when. the rights: of.the varties here: 
accrued, is positive: that, :when:a: ‘party :has:filed.-his:declaration of in- 
tention to claim the benefits of such provision (the right of pre- -emption) 
for one tract of: land, ‘he shall not, at any ‘future time file a “second decla- 


‘ration for,another: beta’ as Tania Pats ae 
.¢l;conecur in the, conclusion, x reached, by y your r office, and: ‘the decision. 
appealed: from. i 1S, affirmed: Poe wag Terk i? 2 ecirtcregh eeril eh qqeenpes ters 
BG) SINGIE TOR pC ans ang coum bad sel aad Pein % 
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| Bona fide improvement, however slight, should. be recognized. i in n determining, Prigrk. id 


ie iis Penne 


ties in case of simultaneous applications, ewe roe 
2 cee eT GE A rai dairey; } eiecegere sere el falgs? 





mr 


* Secretary Laima‘ ti s: Commissioner Sparis, ‘October 15, 1886 ar ea 


weg th gent + some Fy yf ae 7 wre se rt Ly: " 9 ry ae Pes He 
eae CF fp Oct ie PAA 3 4 Tetyy hep ate aah ihe 


tall have. considered the appeal of. J ohn, Dovief from, your drs 





| Veaecd Daley, aaaaee 9, 1884, to make. ‘timber. culture entry, for pre oa 





»Qn.the. day. of, the: filing. of. the, township, erat both. “parties: applied. 


> at the; same, time.,;s Doyle. offered. an. affidavit. setting up, claim: to a par... ee 


| tially. constructed. sod shanty and nearly one half. acre Af breaking, val, 
; Kelley. offered 








a. cept ‘for, good. Teasons. mae 


= 2 to have been paid’ ‘and receipt given t therefor. | 


WEVA T get 
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“, 


gic 


siete of. Doyle ‘to ‘pe. insufficient to sustain. a ey pent in. a : 


equity, and. ‘accepted Kelley's | bid of ten dollars, Doyle refusing to. bid : 


for. such. preference, and objecting to the reception of ‘Kelley’s. ‘applica ee 
tion. ‘as. a. ‘Simultaneons one, on the alleg ged ground of insufficiency of the - 
| aifidavit with respect; ‘to. citizenship, and also. ‘objecting that his papers. 
failed to, show his post. office ‘address. 2 a a ie 

‘Kelley's application, ‘haying ‘been allowed, ‘and he having filed affi- 
dayits of himself. and others: on the 11th of February setting forth ‘that : 


the shanty of ‘Doyle consisted of a few sods thrown. together : as. it ‘in, oo 


tended for a foundation about eight by ten feet square, and one and one: 
half foot high, while the breaking only. consisted of the ground stripped 
in procuring such sod, and that. he (Kelley) was the owner of a house val- . 

ued at twenty dollars, which was on the land at date of application, his 

- receiver’s receipt appears :to;have been issned-on the 12th of. February, 
although his entry is reported as of the 9th, the date of his application. . 

‘On thé bth ‘of Mareh, Doyle’ appéaled, ‘setting’ up’ “the” ‘objections*to 

7 Kelley's application heretofore stated, ‘and, ‘farther, that the latter did 


not swear to ownership of the house on the land at date of application, > : iy 
but only claimed‘such‘ ownership'on'the:11th of February::Heinsists 


= upon | the equitable: preference on account of his alleged. improvement, 
under the second head of the ruling in Helfrich v. ‘King (36: 





"as applied to timber culture applications in Melville & Keliy, Comfort os ae 
and others, (9s CG. L. Ou 199 ») that sé ‘where | one has actual: settlement ‘and |. 


= improvemen ta, ¢ and’ ‘the ‘other’ none, ‘it should be’ awarded to the actual ane 
ae oe a 2 although also ian se ‘that there is ‘no law which authorizes a 






eee 


s equities of the’ d dali, which exercise ought not to > be overruled exe 7 | 


ane WU Ge lags 





a. find from inspection’ ‘that the’ ‘affidavit of Kelley i is ain’ ‘the words’ of | 
: the ‘statute (20, Stat., 118), and consequently no exception can be taken’ 
; to. its suificiency.” Upon the question of superior right by’ virtue ‘of: first 
oceupation and. commencement ‘of improvements upon the land, I think’ 
such improvement, however slight. if it be bona. fide is entitled to: recog: 
nition.” “Doyle: made ‘instant: claim on ‘the day of application. ° Kelley 


did not le’ any. improvement: on. ‘that day. Two days” after he and: 


nyt gh 


ah ge 
een 9b 4 SY 


oak 6 ‘he now owns improvements on ‘said tract of land’ a oasisting' of : 
one Bont valued at ‘twenty sole that said improvenients were put a 


ec er 


to ‘enter it? 9 pie thé 49th of PbHaEy, as before stated, his fees appear: ise ; 
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a This seems s to have been a case of afterthought on the part’ of .f Kelley: ey pigs 
. if he relies on his own improvement, there is no virtue in his bid, and’ 


| as the bid was ‘first: resorted to and accepted in the ‘face of Doyles . : | . 
-. elaim, it would appear to have been. on the day’ ‘of entry the sole. basis. 


os of his claim for ‘preference. ‘Being 50 preferred, it must be so adjudged, “ee 
% and it was error to deny Doyle’s right, unless then and there his good 7 “ 
faith was brought i in. question. I accordingly reverse the decision, : and) 


- _ direct’ that Doyle be. allowed thirty days. from notice to. enter the land,’ cee 


_ in default of which Kelley’s. entry. will stand, but on 1, compliance with, ; 7 Pe 
| which the « same will he canceled. ee ; 7 : 


es “MILITARY. BO UNTY LAND WARRANE.. 


_Beverr AND. Revert. 


No attempt evi heen iade during’ a s patiod of twenty. years ‘to procure ‘sdupli= ae. : é3 
cate of a lost warrant, parties. holding under deeds of. conveyance f from the elocator |. et ee 


| are allowed to make homestead entry of the land located. 


| Beoretary Lamar to Commissioner Sparks, October 15, 1885, 


coe E. have considered the papers transmitted with: | your office letter of . 2 A 


‘The facts see es as follows: adi eta See eo ae 
On September : 20, 1855, the register of the aoe district land of f | 


= fice,. Towa, . issued to Samuel H. ‘Stevens a duplicate certificate of loca- oe 


tion of military bounty land warrant No. 10,965, in the name of Sarah wo 


ae Mason, widow of Benjamin Mason, decedised, upon the SW.} of Sec. 4, 


| “D, 88 N,, R. 16 W. On ‘April | 7, 1865, Stevens. filed in: ‘your. office 


| > said ‘duplicate | certificate and. asked to be. advised relative to. “Be. = an 
curing patent thereon. On April 29, in reply to’ your. ‘office: letter Of 


"April 12, 1865, the register of the Des Moines: office : reported. ci that the 


ees books SE the late Dubuque land office do not show the SW; 4 of See. 4, ag 


'T. 88, B..16 W., to have been located. by Samuel H. Stevens. The. 


plat is marked, L. WwW. ‘No. 10,965,” and that he was anable to find said © a 


"warrant. On May 13, 1865, your office instructed’ the. district land. off- 


cers — the- Dubuque office having been | consolidated with , the Des . 


Moines office—to make. such entries upon their records as will prevent: ae . : 


; the sale. or location of the tract. until otherwise directed, and on same co 


2 day your office advised. said Stevens that from. the report, of the regis: Q 
ter, the abstract of location and tract book show no such location, and hee 


| that if. Stevens left the warrant i in the Dubuque land office, it. may pos-. 


-  gibly have been consumed.by fire at the burning of that office. “Your oa - 


office further advised’ Stevens that the duplicate. certificate and. entry a : 


_ upon the plat were ‘evidence | of his: attempt to. locate. said tract, and. | 


that he would be entitled to a preference right to the same, by. forward ees 


: ing to your office within a Teasonable t time. a land’ ‘Warrant for one hun: Po 
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| dred and sixty acres, duly assioued to bien, or that he could make pri- i. 


vate cash entry of the tract. A circular of the Pension Office was also. 7 
forwarded to Stevens, giving him all necessary information relative to 


an. application for the re-issue of land warrants where the originals 
have been lost, or destroyed. : 
On May 17, 1869, your office again advised the district land erieers: 


in response to their request, that said warrant had never been received © 


at your office as located, and that Mr. Stevens could still exercise the 


- privilege extended by your office letter of May 13, 1865. On August 
20, 1860, Stevens transmitted his affidavit alleging the loss of said war- ~ 
rant and his belief that the same was burned, when the Dubuque office |. 
was destroyed by fire. On March 26; 1870, your office advised Stevens % 

_ that said affidavit had been received and filed, and was sufficient to ar- — 

> rest the issue of a patent for any location that may pS made with said 


warrant. oe 
On October 27, 1884, H. L. P. Hillyer franamitted to your office an 


abstract of title showing that said tract was sold for taxes by. the. f 


- treasurer of Grundy County, Iowa, on July 23, 1866, and subsequently 


. conveyed to Dick Revert’ and. Frederick Revert. The abstract also | a 
— shows that on November 1, 1875, Samuel H. Stevens. and wife con- 


. veyed said tract by quit claim deed to one Jacob De Haan, who, with 


his wife, on May 3, 1877, conveyed by warranty deed the east half of 


said quarter to Dick Revert and the west half of the quarter to Fred- 
erick Revert. On November 28, 1884, your office, in response to a sug-. 
gestion from the register, transmitted said certificates of location and 


_ = directed him to compare it with writing of its date on the records of 


the Dubuque office, and. return the certificate with his 8 opinion as to its - 
genuineness. 


_. On January 21, 1885, your r office, in. janis to a letter from 8. BR. ‘Ray- e. & 
mond, advised ar of the proceedings relative to said certificate, as 


shown by the files and records of your office, and also that when report 


is received from the register, the issuing of a patent on the duplicate = 


-certificate of location to Mr. Stevens will be considered. 


On February 27, 1885, the register returned said certificate of loca a 


tion, but expressed no opinion as to its genuineness.. , | 
On April 21, 1885, Dick Revert applied to make homestaad an of. 
the E. 4 of anid sw. 4 , and on same day Frederick Revert applied to 


make homestead entry of the W. 4 of said SW. 4, each alleging settle --— 


ment and improvements of the value of $500. Both applications were — 
s rejected by the receiver on April 25, 1885, on account of the res lo-. | 
cation by. said Stevens. 7 
On June 2, 1885, your office again advised the district land oifisers 
‘that no patent would issue based upon said alleged location, until the © 
warrant shall be. returned, with evidence of its legal location, and if — 
_ the warrant can not be produced, another may be surrendered, | or the 
| entryman may pay cash for the Jand. 7 | | 
| 1819 Is D——~13 : ? | ic 
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ie In reply toa letter from Raymond, dated June 19, 1885, asking that ou 
said applicants be allowed to enter said tracts, or that apatentbeissued = 


. | to Stevens upon the evidence already submitted, your office, on June : a 
wots 26th, sent. him a copy of your ome letter ¢ of J une 2, 1885, to the ae Dobe tea 


ie : = land officers. | 2 28 
“Et does not appear fon the lord that any  peni aseaien ‘was ren- ae? 


me = dered by your office upon the appeal of said applicants from the decision ao = - 
ee _. of the local land officers, other than said decision of June 2d last. It - 


ees, appears that the homestead applicants have purchased all of the inter- i ae: 
est that Stevens has in said lands. They have been in possession of 


"said tracts, one since 1877, the other since 1878, and made valuable im-._ eas 


ne provements thereon. More: than’ thirty years: have passed since the 


_-. duplicate certificate of location was issued to Mr. Stevens, and for the 

past twenty years, though often advised by your office as to the proper = 
procedure, Stevens has failed to take the necessary steps to duplicate. 
.. * the warrant which. he swears he believes was, burned when the ona ae a 


Y . office was destroyed by fire. : a 
| Every consideration of justice. one equity would seem. to urge this : 


. Department to render all possible aid to the homestead applicants to 


7 > enable them to secure the lands they have already purchased from those 7 
nies claiming title thereto, and which they now seek to enter under the home- > 


stead laws. In view of the probable destruction of said warrant by 
fee fies the action of Stevens in selling to the applicants his interestin 
said. tracts and his failure to procure a duplicate warrant, I think that — 7 
“the: Department may treat his claim as waived or relinquished. “You. 


a . will: therefore direct: the register. and receiver to cancel said notation - “oa ‘e 
ec On said 1 plat, and allow said homestead applications, on 


| | PRACTICE—NOTICH—4TORNBY. oe 


an ICOLAS FELLER. 


| ee Though formal notice of an naveree ruling Was not served upon : tlie Boel ae his i : 
| lation, by attorney, | to the other parties in the proceedings was such that. presump- — _ 
tion of knowledge sufficient to pat him upon notice is established, and his eee i. 


to & farther hearing: Mere Py cut off, in the presence of an jnteayoning claim. 
| Secretary Lamar to Commissioner Sparks, October 20, 1885, 


“‘y have considered the appeal of Nicolas Feller ‘from. your <ireseae: ' 


= 4 : - sor’s decision of June 19, 1883, refusing his. application, made May. 11, 7 o ae, 
1883, to enter the NW. 4 of Sec. 17, T. 106, R. 55 W., Mitchell district,; | 
~-. "Dakota, under the timber culture law. A relinquishment ofaprevious 


entry, Sioux Falls No. 4236, made May 10, 1880, by John Harrison, 
-. which relinquishment appears to have been. executed: under seal J uly 


21, 1881, was filed on said 11th of May with the application of Feller, 
-.* and. was transmitted therewith to your office under authority of official ae 


eat. : 
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: pire of J anuary 7 12, 1880. With the papers was also enaiil tted a 


a withdrawal by one Frank J. Fox of his contest against Harrison’s entry, : 


which had already been heard and passed to decision declaring the entry _ 
_ forfeited on the 28th of April preceding. One J ohn §. Ahern had also. 
previously contested the same entry and obtained a decision in his favor, 
‘rendered August 17, 1882. 

Nothing appears of record before me as s to whether or not Harrison 


= appealed from either of these decisions. The contest of Ahern appears, — 


however, to have been among the files of your office, and that of Fox 
to have been transmitted by the register and receiver June 23, 1883, 
after the withdrawal of his contest, and after the date of your pede. 
cessor’s letter of 19th June cutcoline the entry as fraudulent. Ahern’s ° 
contest had already been dismissed on the 14th of May, 1883, for failure 
on his part to file an application for the land. 

_ All these proceedings appear to have been somewhat corneal. One 7 


oh A. E. Hitchcock’ appears to have been attorney for Ahern; also for — i 


_ Fox. «He also appears and files the present appeal of Feller, who does 
_ not appear in person since the filing of his application, the affidavit. ne 
having then been made before William C. Pidge, a notary public of = 


Miner County, who was at t the first ee for Ahern i in initiating his | 


- contest. 


It. further appears that on the 27th of J une, 1883, after the land had eo 


been declared open to the first legal applicant ‘Gy. your predecessor’s o a 


letter of 19th June, one John T. Summers. made timber culture entry — 
No. 11,202 for the tract. Afterward, on the 30th of J une, the register 


oe ; tpariested the return of Feller’s aonlicatGon of 11th May, “for the pur- oe : a 
. pose of examination. of supposed endorsement on the margin, relating 


to the payment of fees and commissions. 7. This. Supposed endorsement — 
shows in pencil on the corner of the application, “14.00 Paid.” On. 


the 6th of September it was returned to the register and receiver, and 
on the 11th it was again forwarded to your office by the register with- - 
out further comment or explanation. 5 


It also further appears that ou the 12th of October, 1883, your pred- 
ecessor, sponte sua, took up the case of Fox v. Harrison, examined the 
same and failing to notice the withdrawal of contest made May 10, 1883, 
although especially. noticed in the decision of 19th June, found as fol- — 
lows: “‘As the contest appears to have been initiated and the hearing 
had prior to such. cancellation and the testimony clearly: ‘showing that — 
Harrison had wholly failed to comply with the timber culture laws, you 
will advise Mr. Fox that he will-be allowed the usual time to perfect his 
right to said tract.” Whereupon, Fox promptly appeared on the 3d of 
November and made entry No. 11 487, which was admitted and for- 
warded, apparently. without ‘any qnilotation or. mention of the‘ prior 
— entry of Summers. The latter on the 16th of February, 1884, having 
learned of the entry of Fox made affidavit, duly Goreoborated: assert- _ 
ing his own compliance with law and the. breaking of twelve acres of 





eee (96 a DECISIONS RELATING To THE PUBLIC LANDS. 





, the iad and his intention to plant trees thereon and largely improve ca 
the same, and to build a house and barn thereon. i oe 
Upon receipt. of these papers your office again acted upon the matter, cy & 


under date of March 15, 1884, rescinded the action of October 12, 1883, — oe 


held the entry of Fox for cancellation, and taking up Feller’s applica 


oo tion made May 11, 1883, made further adjudication thereon as follows: — 


CAS Feller’s application to enter was never acted upon by you as it 


oe: should have been and was refused by my letter ‘P’ of June 19, 1883, 


above mentioned, you will report the time and manner of service of hee 


mee notice of. said decision upon said ee and whether or not. he has. . 
taken any appeal therefrom.” = fe oe ee 
The receiver replied, April 1, 1884, that no notice was given Feller faa 


i : of the action communicated in your letter ‘p? J une 19, 1883, for the | 


- reason that the entry was canceled. for fraud and no fustractions given — 


7 to notify eitber of the parties in interest.” Whereupon, by. letter. of ce | : _ 
April 14, 1884, your office instructed the register and receiver to notify. aera 


oS _ Feller and: allow him the usual time for appeal. Notice was given eee . oe 


teh ee 22, and appeal filed by Hitchcock, attorney, June 10, 1884, ee 
| iti is clear from this recital that the case presented is anomalous. ae - 
_ Ordinarily there would be no difficulty in deciding that the relinquish- <7 


a ment of Harrison having opened the land to entry on the date of filing, oe . oe : 
-.. May 11, 1883, an application on that day duly appropriated it. Butno =” 
entry was admitted on that day, and Feller apparently accepted theau. 


-. thoritative ruling of the. Department that a Telinquishment presented ean 
“ander such circumstances affected the transaction with fraud and the — 
application must-abide the judgment of your office. That judgment — 

- found the fraud, canceled the entry and rejected the application. A 

. terward a stran ger enters the land and proceeds to improve it. The ap- 


8 plication. of Feller is recalled by the district office apparently for adjust- | 


ment of the matter of fees and commissions, and is againreturned toyour = 
. office without any remark. Again, after an erroneous. allowance ofthe 


right of entry by Fox. who had withdrawn his contest in favor of Feller, 


the former steps in and makes such entry. All this time Feller is not — 


oe 12 heard from, so far as the record shows, nor. until after another judgment es ae 
of your office that he is entitled to notice and appeal does he comefor- 


ward. He then appears by attorney only—the same who was Ahern’s at- a 
torney, and attorney for Fox and who must have had all along notice of | 


these proceedings, and who appears to have brought: forward first one ~ . ‘ % 
7 clientandagain another, with conflicting claims for the same land ,Ahern, 
the first contestant, being a witness for Fox, the second contestant, and’ 


- = Fox, who had withdrawn in favor of Feller, again being presented, with- 


| out scruple, as a preferred contestant, and again submitting to cancel- = 
: ae as the shifting course of decision may suggest. : 
All this time Summer has apparently been allowed to go on with oe: : 


Sele: Sapation and improvement under color of an entry regularly a and 2 : 3 2 
/ without proeet ee Feller SO far 2 as alleged. es 


~ 
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The presumption of knowledge sufficient to put him upon notice is, I 


think, established, as well as the showing of a collusive attempt-by the - : tes 
parties concerned with him, by means of fictitious contests,arelinquish- == 


ment made many months previously being in their hands, to control for _ 
- purely speculative ends the disposal of this tract and shut it oat from. 
bona fide appropriation, except at profit to themselves. If Feller has . 


ve suffered from this combination without participation in the scheme his. 


choice of attorney has led to his loss. Another has in good faith appar- 
ently acquired # superior right, with added equities, which I cannot — 


under these circumstances disturb upon the mere plea of want of formal . ao 


notice, where such notice is not specifically, pedunred by the regalationa 7 
governing the procedure. 
noe these reasons, I ou the appeal, and thus affirm the decision. ; 


FINAL PROOF—DISCRETION OF LOCAL OFFICERS. 
Pape MANNHEIM. 


: On the submission of final proof it lies within the diseretion of the local officers to eS 


require additional or e xplanatory eyicenee: subject to review for manifest error. - 
Secretary. Lamar to Commissioner Sparks, October 20, 1885. = 


I affirm the decision, and dismiss the appeal of Philipp Mannheim 


from your predecessor’s action of October 27, 1884, declining to direct 


the register and receiver at Fargo, Dakota, to accept the final proof of 
appellant for the SE. 4 of Sec. 11, T. 130 R. 56, made before the county — 
judge July 26, 1884, and refused by them September 8, 1884, because 


of his refusal upon proper request to explain an absence of upwards of - ; 
- three months from the land, to wit, from December 1, 1883, to March, 
1884, during the period of his residence, claimed from Auwast 28, 1883, hae 


to ants of such proof. | 
'_- ‘The ground of appeal is the lain that the proof was fair ‘upon itm. 
face, stated the period of absence, and was sufficient in showing resi- 


dence. before and. after such Bpeence to establish the good faith of the | es 


~ settler. 


‘This is matter for the register and. receiver, subject: to review for ae 


manifest error, and their requirement in such case is but the exercise © 
- of commendable caution in guarding the public interests against weak 
- and speculative pretensions on the part. of those seeking to acquire — 
title to the public lands. The utterly frivolous nature of the appeal is 
_ shown in this instance by a voluntary affidavit, filed before me, in the: 
identical matter required by the register, and which: if deemed impor-. 
tant to disabuse my mind of any suspicion of intent to evade the law, 
was equally important when such suspicion on the part of the district = 
7 officers impelled then to require the explanation. - 
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| PRE-EME PTI ON—RESIDEN CE—A BAX D onmEN 7 


‘JAMES WooptEy. | 


| Before a person can ani or Suauien! a resideniee! on his own land, to reside | on the soe . | 
public land, he must have a residence to abandon of the same character that the. D ge tage 


pre-emption law requires to be. established. 


ne 5 ae residence has once been abandoned it can not be again: acattired by - tempo- 


. Tary abode at a place without the intention of remaining, ¢ or r of bearers thes same a. oe 
3 home. | | fe oe | 


| Seoretary Lamar to Commissioner Sparks, October 20, 1885. 


tT have éonsiderad: the appeal of James Woodley from the decision of | f 


ee e = your office dated. September 17, 1884, holding for cancellation. his pre- — 
| .emption cash entry No. 1252, made September 11, 1883, covering the — 


NE. d of Sec. 24, T. 16 N., B. “41 E., W. M., Colfax, Washington Terri 
_...._ tory, for the reason “ that the claimant; comes within the statutoryin- 
- hibition” of section 2260 of the Revised Statutes of the United States. 


It appears from the record that the claimant filed his. declaratory. 


. ’ te statement No. 2902 for said tract on March 8, alleging settlement thereon 
pee “February. 25, 1883, and that he made his final pre- -emption. proof on — 


: oo September 1 11, 1883, before the clerk of the district court in said Terri- twinge OO 
|. tory... : to 
One of the witnbasen im the pre- Seauon proof, i in response to. the hes 


"question, “Did he leave or abandon a residence on his own Jand in this‘. 


- Territory,” : swears that Woodley “was boarding with a party to whom. | 


: ; 7 . he had rented his. place at the time when he went to reside on his pre- ; 
eee emption claim.” The other witness, in response to the same question, rae 
swears that Woodley “was boarding on his own place with .a tenant, — 


| | 2 when he went to reside on his pre- emption claim.”. The-claimant, in ee re 
~ response to question No. 4, paragraph ‘ 2, * Did you leave other land of: ~ | 


re ‘your own to settle on your present claim,” swears, ‘‘T did not.” < 
The proof shows that the claimant. entered said tract under the tim- ie 


~ ber culture act, which he relinquished when he. filed his pre. emption i 


ce declaratory statement ; that his improvements consist of a box house, 3 oo 
twelve by eighteen ‘feats a barn, thirty-two by thirty-two feet: four. — 


ee i corrals ;, fifteen or benty: acres of breaking ; fencing around five acres, — ae 


ep? which the claimant. has cultivated. to rye; and that. the improvements oe 
are valued by the witnesses at $500, and by the claimant at-$1000. | 


Phe register and receiver-accepted the proof offered, and allowed the : 
‘. claimant to make payment for said tract in the sum of $400, and there- 


be upon certificate No. 1252 issued, dated September 11, 1883. 


>» On July 17, , 1884, your office required the. claimant. to furnish his . 
sworn statement, corroborated by two disinterested witnesses, to the 


effect. that “he dia not abandon a resid ence, or other land of hisown  _ 


. > in the ote + to reside on the Jand- embraced in his pouhs 4a Th re- 
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| : : ~ sponse to said requirement, the district. land officers,. on ‘Ane 25, er 
_. 1885, transmitted to your office the sworn statement of the claimant. 


and the affidavits of the two witnesses, who had testified in his pre- 
emption proof. The claimant avers “that long prior to filing his de- 


claratory statement for said tract, he had leased for a term of years @ | 


certain tract of land then owned by him. That he afterwards went to 


New York State and remained away several months. That, on his re-. - 
{arn from the east, he went upon the above mentioned tract and boarded 


with the party then occupying the tract uutil he had completed his’ 


' dwelling on the said NE. } of Sec. 34, T. 16 N., BR. 41 B., W. M., and 


that he did not leave or abandon land of his aes to Ake a resi- . 


dence, aid that at the time of filing said declaratory statement he had 


no established residence in this Territory.” The witnesses swear that. 


when they testified in the pre-emption proof, “they did not understand — 
the meaning of the term residence as regarded. Mr. Woodley’s case; © 


- 7 that he, Mr.. Woodley; moved from his land in June, 1882, and rented ae ee! 
the same to Robert Whitehead for a period of two years, and that. he, es 


; Woodley, went to New York. and was. gone several months. That on os | 
his. return to Whitman county, he did not establish a residence any- ane 
where until he made his declaratory statement filing, but boarded ve St ea 


ad family up to that time.” 


Upon consideration of said statement and a affidavits, J your office held a . 


that the statement as to residence “is only the expression of an.opinion = 


and does not affect the fact that while boarding with his tenant on land. ~ - — | 
owned by ree he. was. residing on land of his own at the date of said ee a 


- filing.” 


___. Pwo classes” are prohibited by: said aeriion 2260 from acquiring any — ie ‘ 
right of pre-emption under section 2259 of the Revised | Statutes, eae ar a 


a otherwise specially provided for by law. 


 ‘Birst: “ No person who is the proprietor of three hundred and L 


; twenty acres of land in any State or Territory. ” 


Second: “No person who quits or abandons his residence on his own rae 


land to residé on the public land in the same State or Territory.” - 


» The sole question presented in the case at bar is: Did the entryman 
“quit or abandon his residence on his own land” within the mennne | 


of the statute? — 


— It is not always easy to determi what constitutes residence. | The pos 


Supreme Court of Massachusetts (1st Metcalf, 245), speaking irene 
Chief Justice Shaw, say: 


“The questions of residence, inhabitancy, or domicil—for alnionen ; 


not in all,respects precisely the same, they are nearly so, and. depend. 


~ much upon the same evidence—are attended with more difficulty than 
almost any other which are presented for adjudication. No exact. defi- 
nition can be given of domicil ; it depends upon no one fact or combi- 


nation of circumstances, but from the whole taken together it must be: 


- determined 1 in each Peo case.” 
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Mr. J bites Story, in his ‘Commentaries on the Confit of Laws v5 (tb : : ae 


are . Ed., ; D- 33), Says: 


cst is sometimes a. matter of: no ‘ainall difficulty to decds- in what 


place a person has his true or proper domicil. His residenceis often = __ 
of a very equivocal nature; and bis intention ; as. to that residence 1: 
: often still more obscure. m «he oe us — 

ees Residence is defined by Bouvier to be “the are of ones doaitcdl Weg tas Oe 
: a domicil to be “the place where a, person has fixed his ordinary 
ee dwelling without a ' present intention of ‘removal, ‘“ citing 10 Mass., 488 5 7 a 7 
8 Cranch, 278, . = a 
-s . Jt is evident tat before a person can ‘anit, or Reanion: a adie on a 
_.. his own land to reside on'the public land, he must have a residence to 

~ abandon of the same character that the pre- emption law requires to be 

< established, before the pre- emptor can make entry ofa particular tract. 


If it be true that Woodley rented his own land for two. years: and 


oo) abandoned his residenze thereon for several months, without any in- 
ne es tention of returning to. the same, the mere fact that he returned and Poe 
-- poarded with his lessee while he was. building his house would notof 


> itself establish his residence on land of his own within the contemplation 4 


vow - witnesses i in the pre-emption proof. It is shown that Mr. Woodley is | 
a) married man; that he returned from New York and boarded with the: : 
; man: to whom he had. rented. his place for two years prior to his depart- Gate 
oo Sal MIR. | if his absence was only temporary, if he quit or abandoned his 
Osama land for the purpose of residing on his pre- emption claim, the fact. that. a : 
he rented. his place for a term of years would not remove his disqualifi- = 
cation under the statute. It appears that the claimant was a married 
man, but it is not shown whether his wife accompanied him to New York, 
nor whether the object of the trip was temporary in. character. © There: : 
- 1g no evidence showing what disposition Mr. Woodley made of his house- 


or. : of the statute. a es: 

> It has been repestadly held byt this Department’ and the Supreme: Poe 

- Court of the United States that the pre-emption laws requirearesidence = 

both continuous and personal upon the tract, of the person who seeks 
oe to take advantage of them.. (Bohall v Dilla, (114 U:.8., 47 abe oe 2 


_ When 2a legal residence has once been established, it is not lost’ by a a | 


- temporary absence for. which @ sufficient legal excuse is. shown. So 
- . where the residence has once been abandoned, it can ‘not be again | 
ee Le ‘quired by a mere temporary abode at a place, without the intention of. Hes 3 

tad remaining for any length of time, or of making the same a home. ne 


It does not appear that there was any concealment of the facts by the 


ae hold effects prior to his departure for New York, or whether the lease 


of his land was in writing and the terms of the same. While the ex-. 
—. planation of Mr. Woodley is not full enough to warrant: passing hisen- 
try to patent, yet the testimony is not. sufficient to justify a forfeiture ah 
_. without giving him a further opportunity to furnish additional evidence, 
-_ showing that he does not come within the inhibition of said section. ae 
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| | You will therefore direct the register and receiver ‘to andes an investi: ; : 
gation relative to said entry. Their inquiry should be directed with a 


- view of ascertaining all of the facts and circumstances relative to Mr. : 
- Woodley’s lease—the original of which, if in writing, or secondary evi- — 


— dence of. the same, if the original is iost, should be forwarded—the date — 
~ of his removal from his own land; the length of time absent in New 
York; the object of his trip ; ; the aodenee of his wife during. his ab- 

sence; and the date of his return, and the length of time that he boarded 
with his tenant. As the proof on its face shows that the certificate of 


a entry was improperly issued, Mr. Woodley will be required to furnish - | 


_ the additional evidence in answer to the inquiries ‘as above indicated. 


Upon receipt from the district land officers of their report, your office | 
will again consider the whole proof submitted. — - 
; pee decision is accordingly modified. « oo 


SPECIAL AGENT'S REPORT—HEARING. 
FREDERICK FREED. 

'The entry was panceled on & dapeeial agent’s report al a hearing subsequently had, a 

but the witnesses then testifying were not subjected to cross-examination: Held, 


that further evidence is required and that a rehearing should be perenne 7 
ordered. 7 | 


— Seoretary Lamar to Commissioner Sparks, October 20, 1885, 


I have considered the appeal of Frederick Freed from your office de- | 
cision of August 1, 1884, declining to re-instate his Osage cash entry, © 
No. 8873, made February 20, 1883, under the act of May 28, 1880, (21 


 Stat., 143,) on the NE. 4 of NW. 4 ,d. 4 of NW. tand NE. fof SW. 4; 3 


Bec. 33, T. 30S., R. 15 E., | Independence, Kanaaa,: 


‘Said entry was canceled by your office letter “P” of J une? 27, 1883 ,upon ae - 


facts presented by Special Agent Drew’s report of June 13, 1883, e the | 


effect that Freed. had not resided upon the land for six months prior te 


his entry, and was not an actual settler within the meaning of the law; pe 


that his alleged residence was a mere pretense, consisting of his occa ge 7 ; 


sionally sleeping on the premises in an uninhabitable house. 


Upon his application, a hearing was ordered for October 16, 1883, and os 


- Special Agent Drew was directed to appear for the government. | 


- October 12, 1883, said Drew notified the local office that he couldnot _ 7 
be present on the day set for hearing, being at that date under subpeena — 


as a witness before the U.S. District Court at Leavenworth, Kansas, and 


asked for a continuance of the case, with due notice to all parties. The — | 


local office, however, allowed the hearing to proceed on the date named, — 


to the extent of hearing Freed’s witnesses. and taking their testimony, oe 
notwithstanding the absence of the special agent. eee 
An paeiovamenys was s then had to Ji anuary 2, 1884. when appellant. ra 
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ie ‘again aopenieas “Drew, the epaeial agerit, was vanable to 2 appear Pat that” a a : 


--- date also, and on the 17th of J anuary, 1884, so ‘notified the local office, 7. - Pe bae 
ar and asked that Freed be notified so as to save him the expense of ap- 
- _ pearing with his witnesses. on the day: named. To this: notification and aie 
. - pequest it does: not appear that. any attention was paid. The case was 
- closed, and on the 29th of February, 1884, the testimony, all. of which - : 


had heen submitted by Freed, was transmitted to. your office, which, ag. a 
. “before. stated, ‘upon ‘consideration of the same in conjunction with the ea 
Pee Special’ agents report, refused to re-instate the entry. 6 ae eee 


In view of the foregoing, and upon the record as before me, I do lo not : 


oe feel justified i in deciding the case on its merits. aan 
The affidavits: furnished by Special Agent. Drew, end: the testimony: pees 


- . . ‘submitted by appellant at. the hearing are directly in conflict. ‘The first © f : 
is ex parte,and the latter was taken without cross-examination, though ge en 


ee at the:time and place fixed for hearing. I I therefore deem further evi- es: “ Le 
Foye dence necessary. sane | pic 
‘You will direct that a earag be. ordered tle a view to ede ceainiae a 


— ie i: | conclusively the questions involved, due notice to be given Freed and . y be ag 
“also the special agent for the land district in which the tractis situated, = = = 


the latter to be furnished with the names of affiants in the former | ine ae 
. vestigation and the substance of their statements, 2 - 


_ Your oe decision is vacated. 
af O WNSHIP g URVEY—PLAT OFEI OLALLY FILED. 
_ INstRvorions. 


Commissioner Sparks ¢ to registers and receivers, , Ostober 21, 1885, 


Hereafter when an approved plat of the survey of any township i. ee 


Elicia ee transmitted. to you by the Surveyor General you will not regard such - : a | . : 
_. ‘plat as officially ‘received at and filed. in “your office until the eclewane ee Dates 


in regulations. have been complied with: | 7 
1. You. will forthwith post a notice i in a conspicuous: ee in your - 


aS : : office, specifying the township that has been surveyed. and. stating that : mee : = 
the plat of survey will be filed in your office on a day tobe fixed by = 


— -you and named in the notice, which shall be‘ not less than thirty days 


ae from. the date of such notice, and that on and after such day you will < a8 
eee} prepared to receive applications for the entry ¢ of lands i in such town- ye ers 


ct ae ship. 





| “2, You will are send @ copy of gach 3 notice to the péstiidsters of the: 


their respective offices. | oe 
8. You will furnish the. public f press in A your distriet with copies of sach PO gee, 


notice aS a matter of news. ee ee a ee ee ee ee ee ee es 


pot offices nearest the land, and a copy to each clerk of a court of record — a : 7 : “ 
“inyour district, with request. that. the same be. e conenicueaty daha a ae 
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A, ‘Vout will give gach further publicity of the ‘matter m answer te 
Inquiries (for which you will charge no fee) and otherwise as you may” 
be able to do without sneurring adver teing a aaa : 
- Approved: : ee Se 
‘L. + Qe Cc. LAMAR, 
* “Seoretary 


PRA C11 CE—APPEAL— CONTESTANT. 
Lyman ®. “Fayant Er AL. 


| The decision and: papers in a case should be retained in. the Joeal office iat Ps » period of. @° 


thirty days following notice of such decision. 


_ The preference right of entry accorded the successful contestant under the act of May 
14, 1880, is not affected by the want of the contestant’s aaa tester to make _ 


. sueh entry at the initiation of. the contest. 


MN eR Acting Commissioner Harrison to register and receiver, Huron, Dakota, oh anes 


August 30, 1884, 


a e have geaimined the ‘contested case of Earnest C. Tai 0. wm. N. ae 
~ Fayant and Walter Watson, involving the NW. 4 Sec. 33, 2 111, BR 


25 61, on appeal by Lyman from your adverse decision. 7 2s 
The record shows that on the 24th of J une, 1880, Watson. made pre- 


os emption cash entry No. 3183 for the above described tract; that.on De- - reer 


-cember 24, 1881, Lyman filed affidavit.of contest against the aforesaid 7 . 7 
-eash entry of said Watson, and on the 27th of same month Fayant oe ae oo 
filed affidavit of contest against said entry. These affidavits, which are; 


= supported by corroborating testimony, were transmitted to this office 


_ from the Mitchell office for my consideration, and on the 27th of Janu- 
ary, 1882, I returned them with direction to order a hearing. After 
due notice a hearing was. ordered and had in both cases on the 29th of 
| September, 1882, at the Mitchell office. The local officers did not, how- ar 
-_ ever, decide the cases. _ oe 
The land having ee within the Greate ons of the accon office ae 


the cases were transmitted to the latter office, and on the 27th of No- 


 . vember, 1883, you rendered a decision holding that Watson has failed. = 


to comply with the law, and recommending that his entry be canceled, 


-. ‘and the tract awarded to the party whom the testimony will show. to a 


have the preference right of entry. You gave notice of this. decision 


| on the same day you forwarded it with the papers to this office, whereas, - 


under Rule 51 of Practice, you should “have retained the decision and. 


papers in your office. for thirty days after notice, and. then reported : - rs. 


whether. or not an appeal had been filed. It was also your duty to have 


decided which of the contestants had the better right to the tract as. ° aor 
- shown by the papers. I therefore returned you the papers. in the case 
for your decision as. between the contestants by my aoa 6 toa of ae : 


- 230 of February, 1884. _ ak 
On the 4th of August, 1884. you eonderel a deéiaién holding. that the 
_ sash n entry of Watson v was fraudulent from its mma ogar and. recom- 
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: / 3 ‘mended that it be ‘canceled. “You also decided that Fayant had the a Riese 
preference right of entry. | 


From this decision, within the time 0 prescribed byt the Rules of Prac- ; ay Fg 


ae : be tice, Lyman filed an appeal. 


[have considered the appeal, the arguments of sonnesl and al ee 
a the testimony i in the case. ‘But two questions are presented i in this case be. tee 


ene for my consideration. 


Ist, As to the bona fides and validity. of Watson's cash entry. 


24, In case of the cancellation of said cash entry, who shall. have 7 a 


iar ia right conferred by act of May 14, 1880, Fayant or Lyman. ae 
_ . As to the first question, the testimony is ‘conclusive, and shows that — 


; the cash entry was fraudulent from its very inception; that Watson 
| neither settled upon, cultivated nor ee: the traet, and | in fact 
. hever resided near the same. 


_ As to the second question, viz: whoi 18 entitled to the eee right 7 
of entry, the local officers decided in favor of Fayant upon the theory 


that Lyman had exhausted his rights by filing upon the SE. + Sec. 1, fT. 
111, R. 61, on the 26th day of April, 1882. 


The record shows that he did file for the tract last described, at. the 7 
time specified, and offered to prove up, March 9, 1883, but his. aie | 


_tion was denied upon the ground that he was still the proprietor of his 


homestead claim, and had moved from that. to the pre-emption claim; 


thereupon, he applied to this office for the restor ation of his pre-emp-. . 


tion right.. By my letter of the 11th of July, 1883, I advised the local 


_ officers, in substance, that if it be found that iymen removed from land | 


of his own in the same State or Territory, to make settlement upon the 


tract, his filing should be set aside without prejudice to his pre-emption . 


rights. Lyman thereupon admitted that he had removed from his home- 


stead, and the local officers canceled his filing and restored his pre-. | 
 .emption right, so that at the present time his rights have not peony ex: a 


hausted. 


In the opinion of. this office, it is a matter of indifference what ie 
status was at the time of his filing the affidavits initiating the contest . 
against the cash entry aforesaid. The sole question upon. which this ¢ 
case hinges, is, did he become: and was he qualified at the date of the : 

_ cancellation of the cash entry; ; if so, then he is entitled to the prefer-. 
~ ence right of entry for the tract in controversy. This question has 


| already been settled by this decision in favor of Lyman. | 


Your decision so far as it holds the cash entry No. 3183 for éadieetla- Oo | 


-  -tion is affirmed, and said entry has this day been canceled upon the =~ 
-.-gecords of this office. You will make the necessary memorandum on 
4 a your records... Your award of the preference right of entry to Fayant oi soe 
—. is reversed, and the same is hereby awarded to Lyman em to ap: ie ie 
Tore coats peal. Your decision i 18 modified accordingly. et we 7 O58 gs 
ee Norn. —The above decision was s affirmed ay Secretary Zama October — i 
ee ~~ 1885. oe > + . i ; 
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| TIMBEE-C ULTURE ENTRY—FOREEIT URE. 
‘Luoas v. ELLSWORTH. 


The contestant 18 estopped from siateing insufficient cultivation where he had con: 
trol of the.land for that purpose. 
An entry will not be canceled when substantial compliance with the law i is shown 


Acting Secretary Muldrow to Commissioner Sparks, September 30, 1885. 


I have considered the case of J oseph Lucas v. Albert 8. Ellsworth, on 
appeal of Lucas from the decision of your office of 2d August, 1884, dis. | 
missing his contest: against timber-culture entry No. 8261, Wa- Keeney: 
_ Kansas, made November il, 1879, for the SE. | of See. 8, T. 128, BR. 
23 W. | | 

Contest was initiated February 24, 1883, alleging failure to plant five 


acres during the third year, and to plow or cultivate yung the same | 


, Jean five acres broken during the second year after entry. | 
Testimony shows that Ellsworth paid $1,000 for the possessory right 

to said land, broke and put. in cultivation nearly one hundred acres . 
_ during the first and second years, 1880 and 1881, procured the eultiva- _ 
tion and planting in crop of some fifteen or twenty acres in 1882, and . 

engaged and paid for the plowing and planting in tree seeds, five aeres. 


Se ~The eultivation of the crop in J882 is alleged to have been insufficient 


to answer the requirements of the law, in that it was done by harrow- 
ing instead of plowing, and the crops raised were > very inferior and un: 


productive in consequence.. | 
A portion of this cropping, embracing three acres, was done 3 by the |. 


4a contestant under permission of Ellsworth’s agent, and if he failed to 
prepare the ground for and cultivate his own crop, after obtaining con-— 


trol of the land for that purpose, he is estopped from charging the = 
failure upon his lessor for the purpose of depriving him of his entry - 


and taking the land for himself. Other twelve acres were planted in 
corn by one Marks, who furrowed the ground with the shovel plow, and 
‘harrowed the crop after planting, and it.is in evidence that the land 
was free from weeds, and reasonably mellow, and in fair condition for 
the future planting of trees. On this point there appears to be a failure | 
to sustain the allegations of the contestant. 

A more difficult question relates to the amount planted in tree rl 
By the testimony for the contestant, who procured a measurement of 
the land on the 23d of February, 1883, the day before the filing of his 


own application to enter, there are but four acres and sixty-seven rods 


of ground so planied. This is the testimony of the county surveyor — 
and two others who made the measurement. On the contrary, the wit- — 
ness for Ellsworth, who plowed and planted the same, swears to the 
“measurement by himself, with a tape-line, of over five acres of ground, 
- prior to the planting, and that he planted that amount, as he believed 
7 then a and still believes, under aareemuent with Elisworth’s brother, who 
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: = | mate as. agent, and charged and recéived pay 1 for itie’s same as five acres. 
_.. The merchant who sold him the’ tape-line, also seeds for the: planting, - i. 
and who paid the bill for Mr. Ellsworth, swears that the sime was a 


: regular tape- line of four rods i in length, aid he believed. Mr. Summer- = se a 
- ville, who.did the planting, acted in entire good faith in doing the work, 


— No. attempt is made to discredit the transaction either on the part of 





a7, ‘Mr. Ellsworth or Mr. Summerville, the only claim being to the effect. _ fe, ce 
a that the subsequent measurement, at the instance of the contestant, ne ce 
ey showed a deficiency of a large portion of an acre. | 7 


The register and receiver, while giving their opinion that tie ae ‘e 


| ‘man fully believed that the amount broken. was five acres, decided that ae 
the measurement by the county surveyor, a profession al expert, is better | 


proof of the quantity than that of the farmer who put in the seeds, 


oe ~ and consequently adjudged the. aay forfeited for failure | to > plant the. eM 


ce ‘ . ‘fall ave acres, 2 a 
_ Your office held that the eridenee failed to justify a declaration of 2 9g 


ae. forfetture, % and dismissed 1 the contest. ‘Taffirm the decision. 2g ous 


RA L. Lk OAD GRAN: t— CER ea FI CA TI ON. 


St. PavL M. & M. Ry. Co. O  BoLLMAN. 


a . As title to the laid has. passed to the company through certification is >the State, en-. a ea 


| tries and filings subsequently made therefor must be canceled. 


| Beoretary Lamar to Commissioner Sparks, October 24, 1885. 


Tr have sonsidered the case of the St. Paul, Minneapolis and Manitoba - ae 


ia Railway Company OF Carl Bollman, involving the homestead entry No. zs 


"14,454, made May 19, 1879, for the NE. 4 of Sec. 19, T. 38-N., R. 28 W., 


4th P. M., St. Cloud, Minnesota, on appeal by the company from your’ oe 


| . “office decision of December. 20, 1888, rejecting its claim ‘to said tract. ce 
‘The land involved is within the indemnity limits of the St. Paul and 


Pacific Railroad Company, branch line, (now St. Paul, ‘Minneapolis and. 


Manitoba Railway Company,) Act of March 3, 1865, (13 Stat., 526,) the. ae 


: i . withdrawal for the benefit of which became effective July 19, "1865, es 
‘The record shows that the E. 4 of said quarter was embraced inthe 


x : a homestead entry No. 994 in the name of J. W. Hunt, of date April 12, a 
ae 1865, and the W. 4 of the quarter was embraced i im homestead entry No. “es ee ) 
_.» 995in the name of John Glue of same date, both.of which were subsisting <7 


ge ‘at date of withdrawal and were canceled for abandonment July 10, 1868. 


2 S| 7 . It further appears that on December 22, 1869, this tract in question was 
-- gelected by the First Division, St. Paul & Pacific Railroad Company — 


oy (now St. P., M. & M. Ry. Co. ,) and was certified to the State of Minne- 


a _sota for the: benefit of said company on June 5, 1871. Farther, one 
on ohn Patka filed pre-emption declaratory piieenienh, No. 4591 for koa 


ce | guarter October ae alleging settlement thereon October 23, 1878. 
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Under the aw the said homestead entries of Hunt and Glue Gporiied ae 


oes : ‘to except the land covered thereby from the withdrawal, and upon theis ve eee 


cancellation in 1868, said land became eayedt to ey or selection n by | : - - 


the first legally qualified applicant. me 
‘The company made its selection of the fvnat, the iene of ite 


a same was made to the State for the benefit of the company, and by such Me sais 


proceedings the United. States had. parted with all right and title to 


said land long prior to the. time when the pre- emption claim of Patka, 
or the homestead entry of Bollman were in existence. The company’s 

- right to the land is paramount, and will not be questioned. Accord-- | 
. ingly, the said premption filing of Patka and the homestead haa ae an 


Bollman will be canceled. 
_ The decision appealed from i is reversed. 


PRA orI on ORAL Mi OTT on— costs. 


CRAM. v MCALLISTER. , 


The Rules. of Practice do. not require that: a motion to dismiss a contest ponding ey 


before the local office, should be in writing. 


An agreement that the contestee’s evidence should be taken before a stenographer ae 
will not relieve the contestant from — Dene of the costs of ba such ih 


- testimony. 


_ Acting Secretary Muldrow to Commissioner parts, October 30, 1885, 


[have considered the case of Allen P. Cram v. Cora McAllister, on. * 
-_ appeal from your office decision of J uly 30, 1884, affirming the action of = 


the local officers in dismissing the contest of Gram. on his refusal to pay 
the costs of reducing to. writing the testimony of claimant. . . . 


The facts as set forth in the appeal of contestant are as follows: The — : 


contest came up for hearing before the local officers of the Huron Land 
Office May 16, 1884, and both parties appeared. Contestant asked for 


a continuance and filed his affidavit, as required by Rule 20. Claimant. : Lee 


‘ admitted the affidavit under Rule of Practice 22, and both parties were _ 


then ready for trial. The register and receiver could not hear the a om 
a testimony in the case on that day, and thereupon both parties agreed ree 
to go before the stenographer and have the testimony of the witnesses. 2 


_ reduced to writing, and to submit to the register and receiver written 


: testimony instead of oral testimony. ‘Contestant submitted. the affidavit 


_ of continuance as his only evidence, and rested his case, having paid: 


- all costs and. expenses of the contest up to this time. Claimant called : - 
upon contestant, under Rule 54, to deposit $45. 00 to pay for reducing oy 
to writing the testimony of nine witnesses in claimant’s behalf. Con. 


testant, acting under Rule 56, refused to make a deposit for that 


purpose. Claimant went before the register and made an oral motion ie 


to dismiss the contest for the reason that contestant refused to make a | 


deposit to pay for reducing the testimony of claimant’s witnesses ti : 
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Q : a writing, and die ‘register sustained the motion and dismissed the eon: 
test. : - | 


Brom this action contestant appeals as follows: 


“1st. The motion for dismissing the contest should have been made eet 


7 and. submitted in writing. 


a “2d. The register erred | in entertaining the motion and dismissing oe 
.. the contest.” ) te 

As to the first. point, I know of no wae requiring the. anon herein et ee 
or described to be j in Pes Contestant does not allege want tof notice Me es at: 


. thereof. 


‘In apport of his géeond: allegation of error, ‘appellant relies on ‘Rule z iat 
of Practice 56. That. rule provides, “When testimony is. taken by _ 


ee ~ deposition, the party in whose behalf the same is taken must pay the = | 


aa eosts thereof. ” Y.do not find. it necessary to: determine in whose be- 


> hhalf the testimony herein was taken. Testimony so taken as above _ 


described can not be considered a « deposition,” in the sense contem- 


ates plated by Rule 56. ‘Rule 23 provides that depositions. may be taken ey 


aes when a witness is unable to attend, resides out of the State, or more 
than fifty miles from the place of trial, or where it is apprehended. that 
the witness will be unable or will refuse to attend. | Rule 24 provides 


‘. that the party desiring to take a deposition must make affidavit before ee | 


7 = the local officers, setting forth the causes. for taking such deposition, | 
and that he must file interrogatories, etc. None of these conditions 


| ees appear in the present case. The parties agreed, because the register se 


iy was unable to hear the case on the day appointed, to have the testi- ee 
mony taken before a stenographer, and when written out, submitted to. = 


the local officers. Rule 54 provides that, “applicants for contest must » 
| deposit with the register. and receiver a sufficient sum of money to 


. defray the cost of proceedings. » After agreeing that the testimony = 

_. should be taken before a stenographer, contestant ean not be heard to. - 

‘ say such taking of the testimony is not part: of the é proceedings. ” . 

‘The question at issue is, therefore, governed by Rule 54, and not by Bed ta 

—Rale 56. Contestant does not claim. that the amount demanded was 
ee unreasonable, and I do not ‘pass on that question. The decision a ei ao: 


ee oi pealed fi from is affirmed. 





oo bat RAILROAD @RANT—ACT OF APRIL 21, 1876. 
- SOUTHERN omn. R B. Co. v. Borromy. 


in 1874, on contest between these parties, the land | was awarded to the’ company ang | 


the cancellation of the entry directed. This judgment was never carried inte 4 eee 


7 execution, and the entry in question falling within the terms of section 2 of the | 
act of April 21, 1876, is held to be contirmed thereby. ae : 


me Acting Secretary . Muldrow to Commissioner Sparks, October 31, 1885. 


weeee of have examined the case of the Southern Minnesota ‘Railroad Com. 
cat pany © @. ‘Seth anaes muons: the B. $0 of Nw. a See. 23, T. 104 N. tS | 
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RB. 29 w., , Worthington, Minnesota, on appeal by the company from 
| - your office decision of November, 9, 1883, awarding the land to Bottomly 


. under the provisions of section 2 of the act of April 21, 1876 (19 Stat., 35). a 
The recital in said decision developes. the fact that your office, By its 


decision of March 14, 187 4, in 4 contest between the same parties, held 
the entry now in question for cancellation, and awarded the land to 
the railroad company, which decision on appeal by pee ee was 
- affirmed by this Department October 23, 1874. | 
_ Execution of the judgment thus rendered was delayed by your ‘office 8 
in order that it might by correspondence ascertain whether the,com- 


a. pany would relinquish the land under the act of J une 22, 1874, | His oe 
Such correspondence was had, and the company, by its attorney, on a 


the 3d of November, 1874, refused to relinquish. . 


June 5, 1877, Mr. Bottomly addressed a letter to. your office making ; ae 


certain inquiries relative to the tract, in reply to which he was informed, — 
among other things, that his entry would: be held in suspension for thirty :% 
days to give him an opportunity to obtain, if possible, a relinquishment _ 


from the company under the act of June 22, 1874. No relinquishment a, 


appears to have been made by the company. Notwithstanding this.fact . 


- Bottomly’s entry was not canceled; he was permitted by the local office 


to make final proof February 10, 1879, and final certificate, No. 5497, 


issued to him for the tract in dispute: By letter of June 12,1883, he © a 


| requested that patent issue to him for the land covered by his entry and - 
final certificate. The next action of your office was the decision: from i 


3 _ which the appeal under consideration was taken. That decision, as al- 


ready stated, awarded the land to apn ees and held his entry for ap- 
proval for patent. 7 
Itis claimed by > dhe. company on appeal that. even though under . 
present rulings the entry. would be considered legal, yet your office de- — 


. cision was error, for the reason that the Department had by its decision 


of. 234 of October, 1874, declared that it was not a competent entry to. 
- defeat the grant. Thisis in effect a plea of res judicata, and it is truethat _ 


the case presents nearly or quite all the characteristics which ordinarily - 


make that rule applicable. ‘There is identity. of the thing sued for; = 
. identity of cause of action ; identity of parties, and identity of quality — 
in the parties. But for one thing, the rule invoked would be applicable | a 


-. and operative, and the judgment of 1874 would stand. That one thing | 


-. was the passage of the remedial act of 1876 (cited supra), pending the 


-, execution of the judgment. That act took hold of and became operative — oe 


upon all cases within its purview, which at the date of its passage had 


not been finally and fully disposed of. In this case although judgment _ ee 
had been rendered, it was and still is unexecuted. The entry is still of | 


record. The act of 1876 is entitled, “An act to confirm pre-emption 


and. homestead entries of public land within the limits of railroad 


grants, in cases where such entries have been made under the regulations de Rea 


of the Land Department.” _ 
1819 L D——14 | 
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“Section 2 of the act provides, é ie That when be the ame. of ne 1 with: . ae : 


- drawal as aforesaid (the withdrawal for the purposes of aland grant, == 
a8 mentioned: in sec. 1 of the act), valid pre-emption or homestead — 
- @laims existed upon any lands within the limits of any such grants, 

_ which afterward were abandoned, and, under the decisions and rulings 


or _ of the Land Department, were reventored by pre- emption or homestead _ 


ee - claimants, who have complied with the laws ‘governing pre- emption or 
homestead entries, : and shall make the proper proofs: required under $s 


7 “such laws, such entries shall be deemed valid, and patents shall issue 


tee therefor io the. person entitled thereto.” This law calls foracertain — - 


aoe . condition of fact which if found in any case renders. it operative in | 


that case. In so doing it legalizes what might otherwise be without : oe 


\ _ authority of law. 





Does it meet the facts i in this case? A map oof peice route Having | 
been filed, the lands were withdrawn by your office letter of August 23, 
1866, which was received at the local office September 10, 1866. On the | 
| dates mentioned the tract in question was covered by iomestend entry — 

of one Henry Russell. Said entry was made July 1, 1863, and can- 
celed January 16, 1867. It appears from your office decision that said 
cancellation was for abandonment, but as this was not declared until 


after the withdrawal as aforesaid, the tract clearly falls within the 


category of land upon which a valid homestead entry existed at date 
of withdrawal, for, while said entry existed of record, it was an appro-. 
priation of the land, and no other rights could attach. — Bee case - = 
Henry Oliff (3 L. D.; 216), and cases cited therein. 

I find nothing to indicate that the subsequent entry by the appellee 
was not made: “under the decisions and rulings of the Land Depat- 
ment,” and am satisfied that it was so made. It seems also clear tha+ 
the entryman has complied with the laws governing homestead entries, 
for he has made the proper proofs required under such laws, and has’ | 
procured final eertificate showing such fact. The conditions of the act. 

- seem therefore. to have been met, and section 2 thereof says “such 
entries shall be. deemed valid, and patents shall issue therefor.” _ 

Your office decision awarding the tract to Bottomly is affirmed. 


FINAL PROOF—NA TURALIZATION PAPERS. 


C. RB. GLOVER. i 


: he case of final proof, made before an , officer of a court. of reaoea the logall. office may nae : _ 
_ receive copies of naturalization papers in pene? of the foie Se where e-said Ones, Wee 


cca certifies to the correctness of such copies. 


 Seeretary Lamar to Commissioner Sparks, October 31, 1885. 


. oF 4 nave considered. your report of the 15th instant upon the Pane of . : : oe 
OR. Glover, dated August 8th last, in which he asks if copies of nat- 


a _ uralization papers. made and certified as correct: by a United States a - 
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Commissioner, or other officer than the register and receiver, will be 


accepted for purposes of making final proof. 


You report, “that transcripts from the court esonie: duly certified | P | 
by the proper officer, are accepted as evidence. Frequently mere copies: 


of such transcripts are presented, which copies are not: accepted unless .— 
certified by the register and receiver of a district land office. This ex- 
ception is made because in such cases a trusted officer of the Depart- 
ment has an opportunity to examine the transcript and certify the copy.” — 


It does not appear in the statement of Mr. Glover whether the proofs _ 2 | 
taken before him as United States Commissioner were in pre- -euption = 


or other cases under the land laws of the United States. Section 2259. 


'. of the Revised Statutes provides that certain persons having the quali- 
‘fications therein Set forth, shall have the tight, upon the compliance with 


- certain requirements, to make pre- -emption entry of the public lands, 
- not to exceed one hundred and sixty acres. Section 2262 (same volume} — 


provides that before any person shall be allowed to make suchentry,he 


“shall make oath before the receiver or register of the land district in 
which the land is situated | that he has never had the benefit of any 


| i right of pre- emption under section 2259,” ete. 


By act of June 9, 1880, (21 Stat., 169,) it is provided that the affidavit 


required to be aie by aeeuiods 2962 and 2301 of the Revised Statutes ‘. 


of the United States may be made before the clerk of:the county court, 
‘or of any court of record of the county and state or district and terri- 


tory in which the lands are Situated, . . 2°.) and the affidavit so — 


made and duly subscribed shall have: the same force and effect as-if_ 
made before the register and receiver of the proper land district.” | 
The act of March 3, 1877, (19 Stat., 403,) provides that the proof of | 


residence, occupation, or cultivation, the affidavit of non-alienation and. — 


the oath of allegiance required to be made..by section 2291 of the Re- 

vised Statutes of the United States may be made before the judge or in 
his absence: before the clerk of any court of record of the county and 
state, or district and territory, in which the lands are situated 5 


and the proof, affidavit and oath, when so made and duly subscribed, 


shall have the same force and effect as if made before the eevee or 
receiver of the proper land district.” 
Section 2 of said act provides the penalty for false swearing in the - 


- making of such proof. Prior. to the-enactment of said statutes entry- _ 
_inen were required to make their final affidavits before the register or °- 


- receiver of the proper land district. In pre-emption cases the testimony 
_ of witnesses was allowed to be. taken before any officer competent to ad- 
minister oaths and affirmations. (See Crail Wiley 3 L. D., 430.) 


: For the convenience of entrymen and their witnesses, said acts were: a : 
passed and the officers before whom final proof is duly made, if officers. 


of courts of record, must duly authenticate the proceedings with the 
-seal of the court. It is no more essential that the personal qualifications 
of the entryman shall be fully proven before a trusted officer of thir — 
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ca. ae than fiat the pines proof aedaiced by ‘the rere as aus = 


-. be proven before the same officer. Since judges and clerks of courts of = 
record have been specially designated by law and the regulations of . 

| this Department to take the final proof in certain. cases, there appears’ 
 to.be no good reason why they should not examine the naturalization 


papers when offered, make accurate copies of the same, and incorporate 
them into the record under their official seal. You will therefore in- 


struct the district land officers to receive copies of naturalization papers - 
‘in place of the original where the final proof has been duly taken before ‘ 


an officer of a court of record and such officer certifies that he has care- 


fully compared the copy transmitted with the original paper, presented : 


by the entryman, and ‘that the same corresponds in all respects. In 


all other cases, the copy should be certified by the register and receiver, 


TO WNSI TEU ININ G CLAIM. 


E ESLER Er AL. v. _ TOWNSITE oF ‘Cooxr. 


eee pogaaeen may ‘be ieeatea ou ‘wineeal land, sud dhe! townsite elaimants will hold : aa 


their claim subject to the right of the mineral claimants. 


eee aa Questions involving priority of. oceupation, and the necessary use sof ihe martes in | 


_- gonfliet by: the miueral plainent will be. left for determination to a Jury of the as 


“neighborhood. - 


2° Pending appeal, no action in the case should be taken by the local office. : 7 
- _ Assistant Seoretar y Mularow to Commissioner Sparks, October 31, 1885. 


T have considered the case of Frank Esler, John Keeney, N. J. Malin, g BR ge 
George H. Smith, George Ash, G. A. Huston, and ©. M. Stephens, with = 
Fellows D. Plase and Pike Moore, protestants and mill-site claimants, ae 
v. Cooke Townsite, by Hon. J. P. Martin, probate judge for Gallatin =~ 
; county, Bozeman land district, Montana. Territory, as presented by the — 

| appeal, of. the protestants from the decision of your. office, dated August - 


14, 1884, dismissing their several protests, filed i in the case. 
The record shows the following facts. | 
~ On October 8, 1883, the occupants of the town of Cooke City—which 


-was ‘aulinconporatsdfiled: a petition in the office of said-probate judge ~ 
“to have entered, surveyed and platted at this place so much of the — 


public land as may be sufficient for a townsite, to be called: Cooke City, 
in accordance with section 2382 of the Revised Statutes of the: United 
States and section 1205 of the Revised Statutes of une Territory | of 
Montana of 1879.” 


In November, 1883, the townsite was surveyed. and the plat of its - 


exterior boundaries, as certified by the United. States surveyor-general | 


for said Territory on January 12, 1884, shows that the same conflicts — 
ere with mil! site mENEYS? “B, ” «CO, ” “ey ” pei 66 Jy ” “Lh, ” 45 B, ” 3) ” a : 
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| nil “Gg, ” to the extent of Zi, i acres, and the : area not in i éonilict to. be 


se 05 acres. 
On February 8, 1884, the mill-site siege by their Soa fled _~ 


with the district nad officers notice of their several mill-site claims, and 
| asked to be notified. of any attempt to make proof and entry of the land 
' claimed for a townsite, as shown by said plat of survey. | e 
On. February 9, 1884, townsite proof was. made before the cepa | 
. which tended. to alow: among other things, that the land was selected — 
and occupied as a townsite in May, 1883, that the land i is non-mineral: ” 

that thereare three stores of general merchandise; ‘one livery stable ;. 


six saloons; one drug store; one hotel and twoor ‘three boarding houses; : 7 
that the town is unincorporated, with about two hundred inhabitants, 7 


and that the improvements thereon cost seven thousand dollars. 


On March 7, 1884, the attorney for Esler filed in the district land . 


office his pioteat against allowing entry of said townsite, SO far | as the 


game embraces mill-site “B,” as shown. by said plat of survey. Pro. 


tests were filed. by. the other mill- site claimants, the particular date not 


appearing, against allowing entry for the lands covered by the mill-site _ 


surveys, except those designated as “CO, 7663” and “4.” The protest- 
ants aver that each mill-site was located in connection with a distinct 


lode claim; that such location was made prior to the date of the peti- | 
tion of the ‘townsite occupants ; that a survey of each location was made 


a prior to the survey of the townsite, and that said mill- sites were located | nes 


in good faith, and are in use and occupation by the claimants, anon 
which they have expended large. sums of money.. , 
On March 12, 1884, the townsite proof was eougpended and teferrad” 
to your office, together with the protests of the several mill-site claim- 
-ants. The protests were dismissed by your office as stated (supra), for 


oe the reason that there. was no evidence that the lode claims were taken 


in accordance with law, or that the locators complied with the local or 


~ United States laws; that the protestants did not allege that the town- 
site claimants have failed to comply with the law in any particular, and 
that if the mill-site claimants have any valid possessions held under — 


_ existing lows, which appear to be in conflict with said townsite claim, 
' they will be fully protected by the reservation clause, which will be in- | 
 serted in the patent for said townsite, should one be issued. No mention _ 
of any right of appeal was made in said decision, and on August 23, - 
1884, said probate judge made cash’ ‘entry No. 227 in trust for the towne 
_ site of Cooke, under the act of March 2, 1867, and the act of June 8, 
1868, now incorporated into the Revised Statutes, section 2387 and sec- 


tion. "9399. Appeals were duly taken trom. said decision, and. several an ae : 


grounds of error are assigned. 

It is insisted by the appellants , that when said protests were e filed and 
notice given of the several mill-site claims, which were shown to con- 
flict with the townsite application, a hearing . should have been ordered 


= to determine the rights of the respective claimants, and. also that the : 
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Cn ade Rico case, cited as an authority i in aad dedision, i is vot applicable for 

«the reason that in that case a eae was held and the case was s decided tee 

~~ upon the whole testimony. | . iris 
It will be proper to inquire what Is ‘the diseaber of the laine of the - 


eg - protestants. ‘They claim under the first ‘paragraph of section .2337 of 


the Revised Statutes, which provides. that, “Where non- mineral land = 
not contiguous to the vein or lode is used or occupied by the. proprietor a Pe 
of such vein or lode for mining or milling purposes, such non-adjacent = 
- surface. ground may be embraced. and included in an application fora 
aoe patent for such vein or lode, subject to the same preliminary require- — 
ae. ments as to survey and notice as are applicable to veins or lodes.” It — 
~~ dg conceded by all parties that the land embraced in said mill-site claims. of 
- js non-mineral and non- ‘contiguous: to > the lodes with which they are said oa 
oe be connected. gee Hae 
‘Section 2386 of the Revised. Statutes aides that where sain, a geeee? 
es ha, veins are possessed, which possession is recognized by. local authority, Ont, 
+ and to the extent so possessed and recognized, the title to town lots to 
-. be acquired shall be subject to such recognized possession, and.the nec- ~ 
_.. essary use thereof,” and it is provided in section 2392 of the Revised == 
Statutes that, “No title shall be acquired under the foregoing provisions 
- of this chapter to any mine of gold, silver, cinnabar or copper; orto. 
eae any valid mining claim or possession held nnde: existing Jawa? 0 oo A 
~- * Tt has been repeatedly held by this Department. and the courts of te 29 
ad country that townsites may be located. on mineral land, and the town- 


site claimants will hold their claims subject to the rights of the mineral, | 


ae claimants. Townsite of Butte (3 C. L. O., , 131); Rico ease(1 LD, 


S 2 567); Vizina Consolidated Mining Co. (9 0. Li O., 92); Papina ». Ander. ie 


| oc son (10 id. 52); Mining Co. 2. Consolidated Mining Co. oy U. 8. , 168); aa 
. Steel v. St. Louis Smelting Co. (106 id. 447). 


- In the Rico case (supra) this Department expressly ruled that ander : 


Section 2386, “ the title to town lots to be acquired shall be subject tO re 2: 
such ‘recognized possession and the necessary use thereof,” that if ne-- 
_. cessary the ‘mineral claimant may take the ground for the purpose of | 
sinking a Shaft to his lode for the erection. of the buildings required to 
_ earry on his mining enterprise for reduction works, or for a millsite, and _ 
-. in such a case, the claim under the townsite must be subject to the claim — 
aan under the mineral law. It was further. decided in‘said case that. | ce 
ee questions of priority of occupation, as well as the question, what is the = 
- necessary use of such surface by the mineral claimants, ought to besub- 
- ‘mitted to a jury of the neighborhood where such controversies arise. yo 


The rulin g as above stated was re- affirmed i in the Vizina Consolidated. | 


<a Mining Company (supra), and may be considered now as well settled. by Se ee 

this Department. : wees 

A careful consideration of the whole résoel fails to Suineloae any error eee 
in the decision of your office dismissing said protests, and it is accord- 

: ibgly:s affirmed. lt appears, pnometen that i enbecanontlys, without wait- 
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ing for the time to pass within which an n appeal may be filed, the register . 


and receiver allowed the townsite entry. This was error. The appeal — 


of the mill-site claimants ought to have suspended all action relative to 
the tracts involved, until the questions raised by said appeal are finally 
‘determined. It also appears that since the decision of your office dis- 
missing the protests of the mill-site claimants, application for patent 
has been made upon the mill- site in connection with the ‘Bull of the, . 


. Woods” claim, publication had and adverse claims filed by those claim- 
ing under the townsite entry, and appeal has been filed by the min- 


- eral claimants from the refusal of the district land officers to allow: entry 
. pending the decision in the courts of said adverse claims. As there _ 
.has been no decision by your office upon said appeal, itis not deemed — 


advisable for this Department to express any opiuion in advance of your = re vom 


decision upon the same, 


a . Casal 


| RESTORATI ON. OF PORKEL LED RAILP OAD LANDS. 


Texas PACIFIO ‘BR. B. Co. AND SouUTHERN Pao. (Bravow Lane) a. 
: RB. R. Co. | og 


The oat of Congress fiediating forfeited, and restoring to are re printed to ite | 
Texas Pacific Railroad Company, is held to apply to lands along the branch line | 


of the Southern Pacific Railroad Company, where the same passes through lands | 8 


. withdrawn for the former company, as by the terms of the grant to said Southern. __ 
ity such lands were excepted sheretrom in favor of the Texas Pacific Com-. — 


pany. 
OPINION. 
Assistant , Attorney: General Montgomery to Seoretary ee. 


Agreeably to request for an opinion touching. the matter of the: res-- 


- toration to market of certain lands in California within what are claimed 


 as.the joint limits of the Texas Pacific and Southern Pacific Railroad 

Companies, I beg leave to submit the following: | | 
_ On March 3, 1871, Congress passed an act incorporating the Texas 
Pacific Railroad Company, and authorizing said. company to construct 
a railroad and telegraph line, | 


From a point at or near the town of Marshall, county of iaeiaon: rr 
Texas; thence by the most direct and eligible route, ‘to be determined - 
_ by said company, near the thirty-second parallel of north latitude, toa 
. point at or near El Paso; thence by the most direct and eligible route, 


to be selected by said company, through New Mexico and Arizona to a-— 


point on the Rio Colorado at or near the southeastern boundary of the - - 


_. State of California; thence by the most direct and eligible route to Sar -_ 
~ . Diego, California, to Ships’ nee in the Bay of San meer in “ans : 
State of California. if ; aoe : 
It was also thereby enacted— | 7 a 
«‘That for the purpose of aiding in the eonateacuon: of the Selitneail ; 
and telegraph - line bere oe for, there is vey ld to said a 
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rare = Jegad Pacific Railroad Companys ite successors. Gade assigns, every a Se ae 
alternate section of public land, not mineral, designated: by odd num- is 
_.. . bers, to the amount of twenty alternate sections per mile, on each side - 9)” 
- .. of said railroad line, as such line may be adopted by said company, ~*~ | 
-.°.. through the Territories of the United States, and ten alternate sections = 
-- per mile on each side of said railroad in California, where the same. - | 
shall not have been. sold, reserved,.or otherwise disposed of by the = 





- United States, and to which apre-emption or homestead claim. may not. 


ae 7 have attached at the time the jine of eae oa is detinitely, fixed.” v sé : - Be 


Itis further provided— scan 


oie co That: the said Texas Pacifie Railroad Company shall commence » the a 
_.-eonstruction of. its road simultaneously at San Diego, in the State of. 
~~. California, and from a point at or near Marshall, ‘Texas, velcet e. and 
.- -§0 prosecute the same as to have at least fifty consecutive miles of . 


tailroad from each of said points complete and in running order within. 


. two years after the passage of this act, and to continue to construct 


each year thereafter a sufficient. number of miles to secure the comple- 
- tion of the whole line from the aforesaid point on the eastern. boundary 
‘of the State of Texas to the Bay of San Diego in Valiforms, va ten © 
years after the passage of this act,” ete. : | 


Section 93 of the same act provides as follows: 


“ That for the purpose of connecting the Texas Pacific Railroad. with 
the city of San Francisco, the Southern. Pacific Railroad Company of 
California is hereby authorized (subject to the laws of California) to 
‘construct:a line of railroad from ‘a point at or near Tehachapa Pass by. 
~ way of Los Angeles to the Texas Pacific Railroad at or near the Col- 


a orado River, with the. same rights, grants and ‘privileges, and subject 
to the same limitations, restrictions, and conditions, as were granted to 


said Southern Pacific Railroad Company of California by the act of 
‘July 27, 1866. Provided, however, That. this section shall in no way 
affect or impair the rights present or prospective of the Atlantic and 
Pacific Railroad Company or any other railroad company, a | 
(See 16 Stat.,.573.) | 
' It is under the last named section that the Southern Pacific Railroad | 
Company, appellant, claims the lands now in controversy, to wit, lands 
alleged to be within what are claimed as the common grant limits of | 
the Texas. Pacific and Southern Pacific roads. . 
In order-to determine what construction it is proper to give tothe — . 
granting clause of section 23 of the above act of March 3, 1871, let us 


ae consider the legal rules laid down by the Supreme Court of the: United | 


. States for the interpretation.of. granting acts of this character. a 
In the case of the “ Dubuque and Pacific Railroad a Company v. Liteh- | 


. ‘ 7 a field ” (23: Howard, -88), the Supreme Court: Says: 


“ATL erants of this description are strictly ponte agithet . e 


Grantees 3 ; nothing passes but what is conveyed in clear and explicit lan- 


eo guage; and as the rights here claimed aré derived entirely from the act) __ | ae 
pe 8 OF. Congress, the donation stands on the same footing as a grant by. the 
~~public to.a private company, the terms of which must be plainly ex: a a ene, 


A a Sera in the statute ; and: if not thus aS eprened: ey can not pes im: 
eee? ee ca | we , ooh e a 
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a5 2 Further on, quoting the language of’ Lord Bllenborough, the court A 


Says: 


“If the words ould saniit of different meanings, it would ie Hohe. eae 


to adopt that which is more favorable to the in terests of the public, and 
against that of the company. . . . The reason of the above rule is 


obvious—parties seeking grants for private purposes usually draw the ._ 


ape bills making them. If they do not make the language sufficiently ex- 


plicit and clear to pass everything that is intended to be passed itis ~ | 


their own fault. On the other hand, such a construction has a tendency 


to prevent parties from inserting ambiguous language for the purpose 


; of taking by ingenious lott ee thay wc cannot be ebieined | 
by plain and express terms.” . mr 


It can scarcely be claimed that the reason of this rule is the less ap- oan 


7 plicable to the present case becatise of the fact. that more than one grant 7 
_ Is provided for in the same act. At the time the Southern Pacific Com- — 
pany was seeking to procure the erant provided for in section 23 of said 

act, the possibility of a forfeiture of its grant by the Texas Pacific was 


well known. to said Southern Pacific company. - Hence, according to . 
the above rule of construction, if said section 23 of said act is so worded 
as to leave it uncertain whether the lands now in question passed to the 


‘Southern Pacific, or whether in the event of a forfeiture. by the Texas - 


Pacific—just such as has taken place—it was intended that said lands. a 


should revert to the government, all such uncertainty must be resolved - 
in favor of the government. | : 
‘The same rule of construction as that above laid down in 23d How- 


S ard has been again and again reiterated by the Supreme Court of the — 4 fe 
United States—notably in the case of the Leavenworth, Lawrence & 2.0. 


‘Galvéston R. R. Co. v. The United States (92 U. S., 740). 

It will be observed that the first and chief’ object of the above named | 
act was to secure the building of a railroad from Marshall, Texas, tothe 
_ Bay of San Diego, California; and secondly, to connect said railroad, — 


when built, with the city of Sai Francisco. And it appears, from ap- a | 
_ _pellant’s own showing, that although a map of general route of said ~ 
Texas Pacific Railroad was filed in the General Land Office, yet not a 


| mile of said road was ever built, nor was its line of. definite location 


%, ever established. So that not only was it impossible for.the Southern ; 
Pacific road to establish a connection between said road aud the city ~ 
of San Franciseo (the very thing which. the Southern Pacific Company  .- 


was required to do as the condition and in consideration of its grant), 


- but it was impossible for the said last named company, in the absence 3 
‘of a definite location of tlie line of said Texas Pacifie road, either to. 

connect therewith or to know at what point such connection could even = 

prospectively be made. Thus matters stood up to February 28,1885, — 


_ when Congress declared a forfeiture of the lands granted to said Wexas 
Pacific Railroad Company. In pursuance of said act, and under in. | 
structions from the Honorable Secretary of the Interior, the Honorable — 


Commissioner of the General Land Oftice, on. Mareb 1, 1885, directed 7 edhe 
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iets he “the register and receiver of die land office at: Los. Angeles, California 2 ewe 
to cause notice to be published, eon ots -. 
_. «That the odd numbered sections of. (and: eestatore eihdmen for 


 gaid grant (to the Texas Pacific Railroad Company) have been restored, - 
~o-.° and thatthe books of your office are now open for the entry of said 
oe lands under the pre- emption, homestead ang other ae relpting) to: un- 


offered lands.” oe 

- On the. following day; to wit, March 18, 1885, the above order was a ee 

modified. by a letter addressed to the said register and receiver at Los. ae 

-- Angeles, signed by the then ei Commissioner of the Land eee ee: 

advising them that— be 
«The lands in the limits of the withdrawal for: ah d (Texas Pacific). 2 


Soe "grant, which are also within the limits of the grant to aid in thecon- 
. struction of the branch line of he einem Pacific spew will ae Eh, ae 


be affected by this restoration. ‘é Hy 
On April 4, 1885, the Hon. Wm. Ay J. ‘Sparks, ( Commissioner of the 


Ree n General and Ottice, by letter to the said register and receiver at Los : 
_ Angeles, revoked the said modified order of March 18, 1885, leaving i in | 


; - pealed. 


a _ force the aforesaid order of March 17, 1885. From this last named : ek 


| order of April 4th, ‘the Southern eg Railroad Company. has. ap: 3 


Long prior to the ‘passage of said act of SCinahees declaring a tn : 


°-#eiture of said grant to the Texas and Pacific Company, the Southern — ea 


f Pacific Company had extended its road from ‘Tehachapa southward, 


ae through the lands embraced within the map of general route of the z a i; 


= Texas Pacific, to and across the Colorado ‘River, by way of El Paso, = 
- into Texas; cae the question now presented is, can said. Southern Ba 


ue Pacific Company, by virtue of said 23d section of said act of March 3. Ne ee a 


871 ,Tightfully claim the alternate odd sections of land lying along the te 


ce Road. 


tine of its said road, and ee the » grant limits of the Texas Pacific io 


In view of the fact that, without any fault of the. goverimént, it ; bee - i 
came impossible for the Southern Pacific to establish. a railroad :con- | 


‘ nection between the city of San Francisco and said Texas Pacific Road _ a | 
he _-s¢at or near the Colorado River” the accomplishment of which work, as. o oe 
or suggested above, constituted the very condition upon which its right ee 


vn to a grant was seemingly made to depend—it might be a Serious ques- 
_tion whether or not, in the absence of Congressional relief, said South- aa 
ern Pacific Company i is ina position to demand an acre of the land _ 


. | originally intended to be granted. According. to the. general doctrine ee 


_ pervading the law of dependent contracts, an impossibility to perform - - 
: ee : the conditions of such a contract. will not excuse non- performance when 
—-. such impossibility i is occasioned either by the act of God or a stranger. a 


(See 2 Chitty on Contracts, 9th English edition, p. 1086.) 


~ But without discussing che: question of the applicability of oe doc- : - 


oe | : trine to the ¢ case under consideration, let us inquire | whether it clearly. i. ie . 
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appears enue Congress ever intended to grant to the Séathern Pacific 
‘Company any land within the grant limits of the Texas Pacific. 
As we have seen, the closing words of said section 23 of the act above. 
quoted—the Neetion under which the Southern Pacific Company. claims 
, the lands in question, are as follows: oe oan 
“a Provided, however’, That this section shall in no way affect or impair | 
_ the. rights, present or prospective, of the Atlantic and auaye bei id or 
. any other railroad company.” - ; 
Now in view of the fact that this same act, in 1 its preceding sections, | 
had already declared that the ‘Texas Pacific” was thereby constituted 
an itcorporated railroad company, and was granted certain. lands, in- 


- cluding ali the odd-numbered sections now in dispute, it is difficult. to 


- see how it would have been possible more clearly to except said lands 
from the operation of said grant to the Southern Pacific, than by pro- | 


viding that the latter grant should not “affect or impair the ones, 5 


present or prospective, of any other railroad company.” 


Appellant’s counsel contend that the “Texas Pacific Railroad Com. a : 


- pany” is not embraced in the term “any other railroad company,” and in — 


- support of this contention one of said counsel in his brief cites the fol- Eine tea? | 


towin g authority: 


‘In Sandiman v. Breach (7 Barn. & Oress., 96 3) it was “held by Lord - ae 


. Tenterden, delivering the unanimous opinion of the Queen’s Bench, — 


that the Stat. 29 Car., 2,.¢.°7, that “No tradesman, laborer, or other 


-person.or persons, shall do or exercise any worldly labor, business or | 


. work of ordinary calling upon the Lord’s day,” did not include the — 


. drivers of stage coaches, because, where general words follow particular 
ones the rule is to construe them as applicable to persons i gen- 
eris. | : 
if the act of Aereeee: under which the Sobthern Pacific Railroad | 
Company claims its grant had been a penal statute, where every intend- .— 


~ ment must be taken most strongly against the government, instead of 
a statute granting lands, where every intendment: must be taken most = 
strongly against the grantee and in favor of the government; and if = = 


“The Texas Pacific Railroad Company” (when so incorporated and so — 


christened by act of Congress) lacked as much of being a railyoad com. i 


‘pany as does the driver of a stage-coach lack of being either a “ trades- 


man” or an“ artificer,” it might in that.event be logically contended — a 


«hat the above quoted decision of the Court of Queen’s Bench was an 
authority in point in this case. But it can scarcely be presumed that 
Congress, while in the very act of incorporating the Texas Pacific Rail- _ 
road Company, and granting to it certain lands in order to enable it to 


work out the objects of its creation, could have intended to exclude it 7 
from the beneficial effects of a clause specifically: declared to. be for the 
protection of the rights of the Atlantic and Pacific Railroad Company — 


“and all other railroad companies,” against all claims of the Southern : 
Pacific based upon section 23 of the aforesaid act. . : 
en It is a recognized rule of construction, alike > applicable: both 
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: : > | to. statutes and to contracts, that where one constr uction ai, give fen 8 ae : | 
a and effect to every part of a statute—or of a contract—while a different 7 


- construction would produce a conflict between different parts thereof, > 
_. the former construction must be adopted. And in this case it is clear 
. - ¥ : that if we so construe said section 23 as. to make it pass to the Southern 

vat: ‘Pacific Railroad Company any of the odd-numbered sevtions of land 
~. within the grant limits of the Texas Pacific, such a construction would 

.. bring said section into palpable conflict with section 9 of the. same act, 
: whereby all the odd-numbered sections within said limits’ were eranted Bg es 
to the Texas Pacific. If, however, we give to. said proviso embodied in. 


section 23 its literal meaning as above suggested, no such conflict will. 


ns be found; and all the ae of said ach will stand j in Bt harmony an . 


with each other. , eet: 
After a careful poneiderstion of the whole case, ae am therefore. of — 


orale | sustained. 


. opinion that the action of the Commissioner appealed from n ought to be oe 


_ DECISION. 


os peo Lamar to Commissioner Sparks, Ni ovember 2, 1885. 


ee . In the matter of the appeal of the. Southern Pacific Railroad Com- : a 
-» pany from your office decision of April 4, 1885, directing the localofficers . | 
at Los. Angeles, California, to be governéd: by instructions of March 17, _ ya 


ie 1885, directing them to give notice of the restoration of all lands there- 


ee tofore withdrawn for the Texas and Pacific Railway ; and revoking your ie ie 
a om office letter of Mareli 18, 1885, excluding from such restoration. lands ree 
a: along the Branch Line of the Southern Pacific Railroad, where the same ~. ee 
passes through lands withdrawn from said Texas and Pacific Railway;. 
oo". Thave. carefully considered the points presented by said appeal,and,for = 
+. the reasons set forth in the Dregoine opinion, the said decision n appealed a” 
ele - from. is hereby: affirmed. | i a 


| ie ATTORNEYS—OFFIOIAL ORDER. : - a 


DEPARTMENT OF THE Iwrnron,. 


ao Oupur.] es tee, & Washington, D. 0., October 21, "ia. 


By virtue of the authority conferred upon the Secretary of the Interior - 7 


aia : by the act of the 4th of July, 1884, it is hereby prescribed: | ont os, 
That no: person who has been an officer, clerk or employé of this oe 


ae ; Department within two years prior to his application to appear, in any a a 


ease pending therein, shall be recognized or permitted to appear as an. 


eo a attorney or agent in. any such ease as shall have been. pending i in a Be ee 


ae Department at or before the date he left the service. ee 
Provided, this rule shall not apply to officers, clerks, or. employes of, a 


ee the Patent’ Office, nor. to cases. therein. 


| es Qe _ LAMAR, 
“Seoretary. 


i ‘For r the act referred to, and ‘Departmental orn aoe 08 L. D. 118. 


id t ~s -* 
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. | PLACER MINING OLAIM—EXPENDITORE. 
Goop Rerven MINING Co. 


Asa sonal tion for applientien for patent under sec tion 2325 R.6., a preliminary show- 


ing is required of work or expenditure upon each ZO RMON: sufficient to maintain a. 


- possession. under section 2324 R. 8. 


- On application for patent to a mining claim embracing several locations, an adverse 


claimant may prove abandonment of any one of such locations by failure to make 

. annual expenditure thereupon,. or upon a common claim for its benefit. 

In case of such an application for a placer claim, the requisite. proof relative to ex- 

_ penditure is furnished by the surveyor-general’s certificate showing that $500 has 

been expended upon the claim, the law not requiring such proof to show that. 
amount to have been expended upon each original location, i in lieu of the amount bse 
provided for by section 2324 R. oe | 7 7 


- Seoretary Lamar to. Commissioner Sparks, October 31 1885, 


a have considered the appeal of the Good Return 1 Mining Gangs : 
: from your predecessor’s decision of September 19, 1884, declining to — 


recognize its application for patent, for the reason that it was not shown. 


nor alleged that five hundred dollars had been expended for the devel- 

opment of each separate original location embraced i in said application. 
This is a placer, designated as the Good Return Placer Mining claim, 

' govering one hundred and forty acres of section 34, 6 N.,14E., M.D. M., 
- Stockton: district, California, viz: ‘the W.+4 of NW. + i of SW. 4; the W. | 


1 Se x of SW. tof NW. 45 the NE. + 1 of SW. tof NW. Vv the N. 4 of SE. oe po 
of NW. 4; the Bd sof NB. of NW. 2 ss the NW. 1 of NW. 4 1 of NE. 4; 


the N. £ of SW. } L of NE. i; the NW. 1 1 of SE. 4 of NE. 3, and the SW. 


; of NE. fot N E.4 +, described in the location HotiGe made on the ground a 
= a8 Rebriaty 27, 1884, ‘ae “being a relocation of the Good Return Placer 


Mine, so as to spect the land as per the Government survey, and for 


the purpose of placing the same of record in the records of the county.” — | : 
‘The location was made by the Good Return Mining Company and six ._ 


7 individuals, and was duly recorded’ February 29, 1884. March 1, 1884, 
_ the six individuals conveyed to said company by deed their undivided 
_ interest, which deed was duly recorded March 4, 1884. | 


March 11, 1884, notice of intention to apply for patent was poate on te a 


aie claim, on on the 14th such application was made at the Stockton 


office, with an affidavit that applicant and its grantors had expended five. a - | 


oe hundred dollars or more on said claim... The application was rejected, - 
as reported by the register and reveiver April 14, 1884, “onder that. — 
clause of the circular of the Department dated ‘December 9, 1882, 
which reads: ‘If an individual become the purchaser and possessor of 3 


several. separate claims of twenty acres each or less, he may be permit- 


ted to include in his application for patent any number of such claims 
contiguous to each other, not exceeding in the aggregate one hundred — 
and sixty acres; but upon.or for the benefit ofeach original claim, or © 
location SO embraced, he or his grantors must have expended the sum 











eee 222 : ee "DECISIONS RELATING TO THE PUBLIC LANDS. 


— of five hundred delans in ‘improvements? a “The igeport ads, that wn! : 
- “refused to file the claim, because $500 in labor or improvements is not) 
_ =. shown to have been expended upon or for the benefit of each claim OF 


oe location embraced by the Good Return application for patent.” 


The original locations referred to are not disclosed. They only appear 3 


nee froma statement or recital in the application that“ said mining claim 
was located years ago in accord with the. eustoms of placer miners, — 


_ whieh did not require such locations to be placed of record; that the 


Good Return Mining Company ,for the purpose of applying for a patent os i 
: for their said mining property, on 27th day of February, 1884, relocated 
their said mining claim with their own name and the names of S.S. 


cae - Bradford,” etc., and recorded the same, as before recited. 


‘Your office treats this recital as “evidence,” from which “it appears — 


hurr that the claim for which said application was presented com: | | 
ee, prises several original claims.” And this inference seems also to have: ce 
“been so treated by the register and receiver, although not stated. . 
Upon this showing your predecessor held, (1), that the law as de: Be onl tas 
is ‘glared: by the circular instructions requires the amount of. expenditure ao 
. to be determined in a case like the present by the number of original. 
| claims or locations, upon which the application rests;” and (2), that “a — 
cae party who becomes the purchaser of several.original placer claims or ~~ 
locations. cannot, by a relocation embodying these several original claims =. 
vege or locations, dua the statutory expenditure of $500 for each original 
 @laim or doeaion: SO. embodied upon which application for. ae jis 
based.” — - : 
-.. The appellant Hienles the. sHuthon of the aguas, oad: insists, as 
matter of law, that the amount of $500 is only required to be shown 
- to have been expended upon the entire claim embraced i in the pence: eae a 


tion for patent. 


w+... The provisions of law for Seater upon. mining claims are found yale 
Pe Sin sections 2324 and 2325 of the Revised Statutes. | pe 
_... The first is that “on each claim located after the tenth aay of May, : 
1872, and ‘until a patent has been issued. therefor, not Jess than one 
hundred dollars’ worth of labor shall be performed or improvements  — 
- made during each year. On‘all claims located prior to the tenth day ~ 
+ -of May, 1872, ten dollars’ worth of labor shall be performed or improve- 
ments made by the tenth day of June, eighteen hundred and seventy- 
es a four, and each year thereafter, for each one hundred feet in length along 
.. the vein, until a patent has been issued therefor; but where such claims 
| are held in common, such expenditure may be made. upon any one 
~  -elaim; and upon a failure to comply with these conditions the claim or 
nine upon which such failure occurred shall be open to relocation in = 
- the same manner as if no location of: the same. had ever been made, ae 
provided. that the original locators, their heirs, assigns, or legal repre- 
> sentatives, have not resumed work upon the claim after failure and. oe 
* before such’ location. “is A ; provision nie tonching delinquency 0 of — 
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Go- owners. By det of January 29, 1880, al Stat. , 61,) the period for. a 
the commencement of each year is. fixed as the ‘first day of January 


-. succeeding the date of location. 


The other provision touching amount of scpsiaiiene is that made by — 


section 2325 as a requirement. of proof, pending the proceedings upon 
application for patent, to the effect that “The claimant at the time of 
filing this application, or at any time thereafter within the sixty days. 
of publication, shall file with the register a certificate of the United . 


States surveyor-general that five hundred dollars’ worth of labor has 
_ been expended or Amprowoments made Epon the claim by himself or 


~-grantors.” | 
The broad question presented by the apneal is, whether or not the 


expenditure required to be shown by section 2325 must, like that re-- a 


| quired by section 2324, be so great as to amount to the whole specified . 
sum for each ee location or discovery claim embraced in the ap- - 


| plication. 


The circular inewudtions assume that cei is the law. To properly _ | 


decide the point: requires. close analysis of the ‘statute as construed by 
the highest judicial tribunals. As to section 2324 the case of Jackson » 


v. Roby (109 U. S., 440,) establishes the doctrine that the annual ex- ; 


7 penditure. to the. amoint of $100 to.be done on each located claim or for 


its benefit, must be made upon placer as well as lode claims, a require- : 


~ ment that does not appear to have been heretofore insisted upon by the 
- regulations of the Department. This case, together with that of Cham- | 
bers v. Harrington, (111 U. S.,.350) also holds that the showing must — 
be made to the jury that cack work, or at least some work, must have © 


- been done on or for the benefit of each discovery claim, in order to hold z > 


. and protect the same frdm re-location, and sustain the right of posses- 
sion in an applicant for patent. In the first case the court say: “ There | 
having been no work done by either claimant, plaintiff, or, defendant, 
on the premises in controversy, the court properly instructed the jury 
to find against both.” In the latter case, after referring to the com- 


plete security of possessory rights under mining eee wae no ie 


patent is sought, this language is used:~. __ | eo, 


“These mineral lands being thus open to the oceupation. of all dis- 
coverers, one of the first necessities of a mining neighborhood was to 
_ make rules by which this right of occupation should be governed as 
_ among themselves; and it was soon discovered that the same person > 
would: mark out many claims of discovery and then leave them for an 
indefinite length of. time without furth er development, and without ac-. 


tual possession, and seek in this manner to exclude others from availing 


- themselves of the abandoned mine. - To remedy this evil, a mining reg- 
ulation was adopted that some work should be done: on each claim in 
every year, or it would be treated as abandoned. —=_—> 

“Tn the statute we are considering, Congress, when it.came to reg'n- 3 
late these matters and provide for granting a title to claimants, adopted | 


_. the prevalent rules as to claims asserted prior to the statute, and as to. | 


those made steerer it sequized one hundred dollars’ worth. ee labor 








ioe 7 
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or ice somone to he made | in 1 each year ¢ on Neceie elaine: 7 Clearly the on 


principle of the dog in the manger.” 


. When. several claims are held in common, it. isin the line of this . on 
fe os policy | to allow the necessary. work to keep them all alive to be done on. 
one of them. ‘But obviously on this one the expenditure of money or — 

_ labor must equal in value that which would be pee on all the claims Oe oe 


if they were separate or independent.” — 


~~ In this case there were three successively acquired. data, aaireed ee ae 
~ to be located on the same lode. The amount of. $300 was found by the 


sourt to have been expended by locating the main shaft on one during 


ee the year in which the abandonment of another of said claims was alleged, s 
_ which work was algo found by the court to have been done for the ben- 


-.- purpose was the.same as in the matter of similar regulations by the mi- 
-. ners, namely, to require every person who asserted an exclusive right 
-. to his discovery or claim to expend something of labor or value on itas = 
evidence of his good faith, and to show that me was not. acting on the. | 


efit of the three, and the title was sustained Beene an attempted re- soe S, 


cation of part of the ground. © 
‘I draw from these cases. the conclusions: 
(1). That when application is made for: patent upon a mining claim 


embracing several locations an adverse claimant.may prove abandon- . 


ment of any one of such locations by failure to make annual expendi- 

— ture upon it, or upon a common claim for its benefit, and the possessory 
Tight will fail even though the adverse claimant may not show in him- 

self a good adverse claim by reason of.a like failure. And this accords 

' with the act of March 3, 1881 (21 Stat., 505). | 

(2). That compliance * with the terms of this chapter,” as.a condition 


for the making of application for patent according to section 2325, - / 
requires the preliminary showing | of work ¢ or expenditure upon Ras . 


location, sufficient to the maintenance of possession under section 2324, 
either by showing the full amount for the pending year, or if there has 
been failure it should be shown that work has been resumed so as to 


+ prevent re-location by adverse parties after abandonment. | 


This renders unnecessary any extended review of the provision. of 
section 2325, requiring the further showing “ that five hundred dollars’ 


worth of labor has been expended or improvements made upon the 


~ claim by himself or his grantors.” .This is but saying that in any case 


at least that amount shall have been expended to entitle him to patent, 


| though for & single location one hundred dollars per year would protect: ; 


> the: possessory right. ‘That more than one such location may beem: 
 -» braced in an application for patent is clear from the cases supra,and. 
E also: from Smelting Company v Kemp (104 U. 8., 636,) where the ques- ie “ 
tion was directly brought in issue, and wherein all these terms, ‘ “ loca- ae 

| "tion, claim,” «& mining claim,” etc., are elaborately ‘discussed: and Np ao 
eee specifically. definea, and wherein the distinction. is very clearly drawn — 7 
between the limitations upon the quantity that may beembraced in.one 
location. and that which may be included | in a ‘single patent, and the : ae 

i often variant and different meaunge of t the words | 6 ‘daim ” ane. 663 “mining, oe . tas 
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‘elain? ” are ona ae distinguished. | ‘The construction of sections 2324 
and 235 on this point must be considered by these decisions as settled; 


_ wherefrom it: follows that as section 2325 only directs proof of expend. ae : 
 iture to the amount, of five hundred dollars by certificate of the sur- 


veyor- -general on the claim embraced in the application for patent, it 
must be error to hold that: it further. requires that amount on each indi- 
vidual original location ta lieu of the amount already provide: for by: 
section 2324. | 
_ I think the circular instractions , of Oth December, 1882, ‘anal the first | 
‘requirement of the circular of 8th J une, 1883, are eeneon, and the 
same are accordingly overruled. | 
With respect to the ruling in. the present. case. that it was not com- 


petént for the Good Return Mining Company to re-locate the claim pur- | = oe - 


chased from parties who many years ago made locations. which were © 
never recorded and. never adjusted to. the public surveys, such re-leca- 


: tion having been. made so far as shown by the allegations, not forthe — 7 


‘purpose of evading annual expenditure, but for better and legal descrip- 


ior tion, and in order to enable the owner to proceed and obtain patent, I _ 


.am of the opinion that said ruling is not well grounded in law, and works: 


essential hardship. There is nothing to indicate whether the original . . : 


discovery was before or after 1872. Nor is there any showing as to the 
number of original discovery claims, and annual expenditure upon each 
go 95 to prevent its re-location by anybody “in the same manner as ii — 


40 location of the same had ever been made.” If. no location had ever 


- been made, the manner.of this location and recording was precisely in - 
accordance withlaw. It conforms to the requirements of sections 2329, 


> 2330 and 2331, respecting placers upon surveyed lands. Isee noob... a 


jection to. the receipt and publication of the application as a basis for 


entry, subject to the pene of adverse claims and the usual | proceedings, ae 
__ ag in other cases. ba” 
_ The decision is cuenatuce reversed, and the company spill be permitted aa 


~ to proceed with its application, upon showing compliance with law to — 
- date of renewal of such proceedings, in nesorusnce with the foregoing - 
E views. | | a | | , 
ADJUSTMENT OF SWAMP GRANT. . 
| STATE OF OREGON. | 


“When by the decision of the General: Land Office the claim of. the State to any tract so 


is rejected, and a review of such action is sought either through appeal, or by 
certiorari, the State should bring. itself wi ce the rules of practice poromne 
such proceedings. : io. +S 


| Seoretary y Lamar to Coinmiesione: Sparks, October 8 31, 1885. 


Tam in receipt of a communication from your office, dated the 27 th ~ J 


‘nstant, inclosiug copy of your office letter, dated September od last, to 


ate Captain John Mallan, agent i the State of Oregon, and his Jeter. 


‘LS19 L ae Lo 
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oe = pure September 12, 1885, seluive toe éértain, cases involving ie sad: ee 





of said State to certain lands under the grant by act. of. Congress ape a 


a — _ proved | March 12, 1860, (12 Stat., 3,) extending the provisions of the ke - 


ae 93 ewamp grant to the State of Oregon. © 2 eee 
-. - It appears from your said office letter of Sop tomber 24, that i in ar a 
- toa letter from said State. agent, asking that he be ‘allowed: until No- - 


vember 20th next to examine the papers and records in certain cases 
a decided by your office adversely to said State, because of his inability 
to attend to the matters involved prior to that time, he was advised 
that “the rules of practice having been approved. by the Secretary Of 3a 


the Interior, I do not feel authorized to» grant: the extension of time es 
asked for in. the cases where the claim of the State has been held for a 
rejection, except. with the consent of the other parties to the contests, We 


: On September 21, 1885, said counsel for the State filed in your office a 
- paper, dated September 12th, same year, signed. by him as attorney for 7 


i said State, which he asks to have considered as an appeal i in each and 


-. every case referred to therein by number, and also as. a motion to cer- 
_ tify to this Department all of said cases for final action. © : 
The grounds of the motion are, that the decisions in.the cases sieferted 
to are not in accordance with the facts adduced at the hearing before 
the district land officers, and that, as the law makes the action of this 
Department final, the State is not finally concluded until this Depart-. 
ment has finally adjudicated each case. | 
The paper is unverified, and can not. be entertained as a motion for a 
certiorari under the rules of practice. Rule 83 (September 1, 1885,) 
provides that when the Commissioner shall formally decide that a party 
has no right of appeal to this Department, such party may apply for an 
order directing that the proceedings be certified to the Secretary, and | 
~ farther action shall be suspended until advised by this Department. 
- Rule 84 provides that “applications to the Secretary under the pre-_ 
ceding rule shall be made in writing wnder oath, and shall fully and 
_ specifically set forth the grounds upon which the application is made.” 
Rule 86 provides that notice of an appeal from a decision of your - 
office must be filed within sixty days from the date of notice of the de-: 
cision appealed from. - 
There may be instances where this Department would. feel -ealled 
upon to exercise its supervisory. power to prevent a great wrong, and 
- ‘would direct that an appeal be allowed, or the record certified where _ 


: o .. the offer to file the appeal was not made i in time. ‘Bat no such case o 
ee presented by the counsel forthe State. oo ae 
- In your communication of October 27, 1885, you ask to be instructed a aes 


- : relative to certification of those cases wherein the decisions of your office - ; oe 
or of the local officers have become final by. failure to appeal, = the - 


Se claims of the State have been rejected. | | SS ae ae 
Itis not deemed advisable to establish : any polices mi different from. 


one “those ne now in ‘force. ‘It was held by this i ae in re. State of 7 Pee 
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- Uregon’ (3 L. D. ,474,) that although no appeal was takén from the find- 


ing of the district officers as to the character of the lands, it was the 
duty of your office to review the testimony taken at the. hearing and 


to render a decision upon the whole evidence. When, therefore, the a 
decision of your office rejects the claim of the State to any tract under 


said grant, and an appeal is filed within the time prescribed by the 
_ rules of practice, the case should be duly transmitted to this Depart- 


ment for final adjudication. In no case-will you certify proceedings > | 


- under Rules 83 and 84 unless specially directed by this Department. 

Your attention is also called to the repeated departmental decisions 
to the effect that separate appeals must be filed in each case, and the © 

_ ‘same transmitted to this Department separately. Griffiny. Marsh,and 
Doyle v. Wilson (2.L. D., 28); So. Minn. Ry. Ex. Co. ®. Scars GL. Ds ~ 
Sad 


PRACTICE—RE VIE W—APPEAL, 


PostLe Va STRICKLER ET AL. 


: The sits of the party having been duly considered by the Department on motion —~ 
_ for review, and the decision thereon, denying the same, having been received at 


the General Land Office, prior to action on the appeal of the same party to the 
’ Department, raising the same question, the Commissioner properly declined to. 
3 _ transmit the papers on appeal, - | 


Seeretary Lamar to Commissioner Sparks, October dl, 1885. 


oy 1882 Martin Postle began a contest against the timber culture en- _ 
try of Jacob Strickler for the NW. 4 of Sec. 24, T. 20, R. 1 W., Grand — 
Island, Nebraska, alleging non- someplace with the cae The local of- 
fice decided in favor of the contestant and such decision was affirmed _ 
by your office, but on appeal my predecessor on June 25, 1883, dismissed. 
the contest, because the contestant did not appear to have made appli: : 
vation to eee at the time of beginning the contest. > | 
__Due notice of this decision was given Postle on July 17, 1883, On 
_ the 13th day of February, 1884, Postle filed affidavits to ie effect that 
_ he did in fact apply to enter at the time of initiating contest, and asking 
_ that an investigation be made with respect to such alleged application: | 


| : February 19, 1884, a report was called for from the local office and on 
March 38, the said application was forwarded to your office, with the 


statement that it appeared to have been mislaid in the local office. — 

Whereupon, my predecessor, on April 29, 1884, (2 L. D., 246,) recon- | 

* sidered the decision of June 25, 1883, and vacating the same, affirmed the 
decision of your office. This sonelusion rested upon the ground that ° 


_ Postle’s contest was in all respects regular; that the application hav- io 


ing been lost through no fault of his, and his search for the same hav- 

ing been diligently followed up to success, he should not be deprived of 
his right simply because he had not filed his motion for review within 

‘the ame Eserel ee by the rules of paar | 





cre aa “DECISIONS ‘RELATING TO. THE, PUBLIC LANDS. 


A petlaon is’ now ‘filed, one dale October 14, 1885, on: behalf . oe os . 


| of Henry: Rogers, alleging that when the period of thirty days. had 


elapsed after Postle had been notified of the adverse decision of June a id 
25, 1883, Strickler, the original entryman, ‘relinquished his entry, = 
= and he (Rogers) then made timber culture entry for the land. That’ 
your predecessor, on receipt of the decision of April 29, 1884, directed a. ® 

the cancellation of. petitioner's entry and permitted Postle to enter the — 

-.. Jand.. That from this. action of your office Rogers appealed, but that 
said appeal was never transmitted tO this Department and therefore 
coe application is now made to the end. that such appeal. maybe allowed, 
Le and the. whole case again sent. up for examination here. 


- While it is true that Rogers’ case has not been considered by the oo 


of the local office, and. directed the cancellation of Rogers’ eniry. 


ae As the appeal of Rogers was only filed on J uly 22, 1884, it. followed “ah Gaile 
__ that before any action thereon could be taken by your office thedecision = 

of July 25, 1884, was received; and your predecessor very properly held 

©. that the denial of Rogers’ onan for reconsideration by the Peranunent- yerec ee 


if rendered unnecessary the transmission of his appeal. 
~The ‘petition’ is therefore denied. | : , 


Ramen fe os 


Marx L. CAMPBELL. | —_ 


—* Department on appeal, it is also true that he has had his day in court. © 
_ through a ‘different proceeding. The record shows that after the decis: - 

jon of April 29, 1884, a motion was filed in this: Department. on behalf 
of Rogers, asking a reconsideration of said decision and setting upthe = 
ce ‘rights acquired by said Rogers through his entry made as alleged by Ce ee 
_. him after the right of review had been lost by Postle. Thismotionwas- 
denied by departmental decision of July 25,1884 (3 L. D.,42,) which 

ie again declared that Postle should lose nothing through the negligence a 


| ;, Statements of a special ag gent wide: privately. to the incal saitatins and ex parte affi- tae 


-davits cannot be considered as eee ener upon which final action may be _ 


taken. 


| Seoretar; Yy Lamar to Commissioner Sparks, October 31, 1885. 


A | have considered the case of. Mark L. Campbell, on appeal from your > om 


pees sttige decision of October 11, 1884, holding tor cancellation his declara- 
tory statement for the E. $ of the NW. 4d and the Sw. 4 of the NW. 4 

(ae of Sec. 24, T. 60 N., R. 16 W., 4th P. M., Duluth, ‘Minnesote:. ae 

ot Campbell filed for said (ot on October 30, alleging settlement June ‘ _ 7 S 

7 oC} 1883.. On report of Special Agent Eaton, alleging fraud, he offered Se eee 

'- final proof and a hearing was had at the local office. 7 ; 


In the decision of the local officers thereafter rendered I and the fol. 


ee “ lowing statement: ue “Tn vine at our opinion in this case we are influ. 
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silead not: only by pe: testimony submitted, bat. aise by certain thes : es 


evidence disclosed to us by the special agent, and which he did not then 


wish to submit in the case, as he wished to make use of it in criminal =| 


| proceeding gs before the grand jury in U. 8. district court.” This i is error. | 
The local officers were authorized to consider only such evidence as was” 
legally offered at the hearing. ‘The statement of the Government agent, a 
made privately to them, was not legal evidence. | : 
I find in the record of the case an affidavit in writing of one Geese 7 


Cole introduced. at the hearing. Cole was not present. at the hearing; P 


: claimant was afforded no. opportunity of cross-examining him, and the 
statements contained in his said affidavit cannot therefore be considered. | 
‘After an examination of the testimony legally adduced in the case, I | 
concur in the conclusion of your office and that of the local officers, that — 


Campbell did not make his filing in good faith; but for the benefit of — ; 


others. The decision appealed from is therefore affirmed. 


ai ie 


_PRACTI Ch—P UBLICA tL ON OF No Th CE. 
BRANNIN V. TOWNSEND. | 
__. Publication of notice is only allowed under strict compliance with the rules of prac- _ 


tice, ancl one of the essential requirements of such rules is the 1. contestants affi- 
davit uee ae that main service cannot be made. : 


Secretary Taner to Commissioner Sparks, November 5, 1885. 


J lave considered bie Gase of Robert ©. Brannin 2. eed: J. Townsend, | ; - 


hivolvine tim ber- culture entry No. 190, made April 28, 1879, covering: 
the SW. 4 of Sec. 25, T. 5.N., R. 32 E., La Grande district, Oregon, on’ 


‘appeal from your office decision of ony 16, 1884, holding aa entry for — ’ 


cancellation. 
Contest was initiated ‘by Biahnin against said entry June 26, 1883, 


alleging failure to cultivate. properly. September: 10, 1883, was set for | 


- the hearing; at which date contestant appeared, testimony was taken, 


“and the hearing closed. Contestee failed to appear either 1 in person or “2 


| _ by attorney. | | 
The register and. receiver Rider joint opinion that the allegations 


. of failure to comply with the law had been sustained, and decided a 


the entry should be canceled. This decision your office. affirmed. | 
‘Defendant. appeals from your decision, eee the following assign: | 

ments of error: 

. First for the reason that it was not shown by the affidavit of plain. 

tiff that personal service of notice of contest could not be had at time 

of order of publication, as required by Rule 12 of. Practice.” 


‘The. ‘published. notice of intention to contest is dated J uly 30, 1883. | 


The notice of contest, which was placed. in the hands. of the. sheriff of fs haggis 
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the county for personal service, bears the o following endorsement, dated : | - ee : i" 
July 28, 18838: | ee, a 
a, ERS State of Oregon, County of Uiiaeie, S83. | -_ 7 eee ke he 
JT, William Martin, being first duly sworn ‘do denn and say that 1 3 


re iiave. made due and diligent search for the within named Fred. J. Town- om Ens 


nes send; but : am nave to find bimi in n the bau he or State. 


WM. MARTIN, 
a : Sherif. 


While the affidavit of the sheriff 1 to whom the notice of contest was — 


ant given in order that he might make personal service thereof. clearly comes: e 


under the head of &* such other evidence as the register and receiver ‘ 


may require,” it. ean not supply the place of the “ affidavit of the con. 


eu a testant,” which the rule explicitly states is indispensable before phones’ ay tere 


ee by publication will be recognized as valid. 


eS, *. ar Ie =a x a oe Le 2 


2S In the case of Parker 0. ‘Castle (4 = D., 84 >) the Department. de- a 7 
ks cided that in case of notice by publication, in order to render such ae 
: notice valid there must be full and strict compliance with the provis- areca, 


~~ ions of the statute and the rules. of the Land Department. In this. 


| ease such rules were not fully and strictly complied with ; the defend. oe ne ; 
ant. in fact. received no notice of the pending contest; “he: presents 


- | | affidavits to show that if opportumity were afforded him he could male Pest 
- a meritorious defense. a 


ae Said decision of your office, of. July 1 16, 1884, is , therefore feoral. se 3 


‘ and you are. directed to order a rehearing, for the purpose of testing . | 


tl, 2 the question of the compliance of said. Fred. J. oe with the Me at, 


Pa . prpyisions of the timber culture | law. 


PRE- EM PTI on—J OF W’ T EN TRY. 


ONAL v.. . Pagury. 


~~ Joint ches allowed for the conflicting claima, it appearing that settlement - was made : : Pees 


_ prior to survey and that.a common boundary line had been recognized by. the ; 
| settlers as designating their. respective possessory tights. 7 ch get 


- Beoretary Lamar to Commissioner Sparks, N ovember 5, 1885. 


Sea I have considered the case of William O'Neal 0. ‘Moses Padi. on oe 


7 pee appeal from your predecessor's decision of September 30, 1882, in favor 


of Paquin for the SE. 4 of NW. 4and NE. 4 of SW. 4 of Sec. BD Ag gs 


NR. 8 W., Lake City District, Colorado. | ae 
This i is ee a question of settlement right, certain ipatminary es ai 
ters. relating to the status of the lands having been heretofore adjusted. 
_ Survey in the field of this township was made in May, 1881, the plat 
ee. ~ approved by the surveyor general. October ably and filed ia the ee %,§ 
ata - ilipe November 27, 1881. | | | — 
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Both parties filed December 5, 1881, Paquin allowing sstleimant Apri’ | 
1, 1877, upon 8. § of NW. 4 ad N. 4 of SW. 4 and O'Neal alleging — 
settlement March 10, 1881, upon SE. 4 of NW. 4, NH. 4-0f SW. fand - 
NW. 3 of SE. 4; ‘thus eonfiteting with Paquin for two forty acre subdi- me | 
visions, namely SE. tof NW. 4 and NE. 4 of SW. 4. | 


It is shown that both settled as alleged; on opposite sides of aroad aa : 


running diagonally across the eighty acres from southeast to north- 
west, and that said road was common boundary for their respective 
grantors of possessory right and occupation. The register and receiver — 
| awarded to each the portion of his claim not in conflict, and decided to . 
allow joint entry of the. tract in ia a on account of. their respective | 
Tights at date of survey. 

- Your office reversed this award, on the sole ground that t up to June Gi, 

3 1881, O’Neal, while holding and residing on the tract in dispute east of - 
the road, was upon the land as a renter or tenant under permission of 2. 
previous occupant, and only purchased the right of ownérship on that. ; 
_ date at a trustee’s sale to secure a loan previously made by him and_ 

_ which was a mere lien on said land. 3 
The facts appear to be that O'N eal had in 1880 rey | $1300 te : 
enable one Truitt to purchase this. farm with its improvements and took | 
a trust deed as security ; ; that Truitt-did not take personal possession, 


but his agent did move into the house on the land ; ‘that on the 10th of - = 


March; 1881, this agent gave-possession to O’Neal, ‘apon: conditions not 


; set up; the answer of O’Neal to a question on that point being thathe = 
“went on at that time as a renter.” The conditions of the trust deed 


were broken April 9th, and on the ith of May, 1881, notice of default 
and advertisement of aal6 to take place on the 6th of June were published : 


in accordance with law, and O’Neal bought in the property and has con-— 


‘tinned his residence thereon. The notice does not recite the date when — 


request for sal e was made to the trustee by O'Neal, but it must have beer a 


prior to May 11,. the date of the first insertion of the notice in the news: 
paper. | 

Taking all these ence namely, that ow eal was on the land; that the 
township survey in the field was “in the month of May,” as sworn by 


the surveyor, the official plat showing that it was made from May 4 to a : a 


May 31; that the plat was not approved until October; that as early 
at least: as May 11, any tenancy which might have existed under Truitt 


was ended by the notice of default and sale; that neither Paquin nor =~ - 
his grantors had ever reduced to possession or claimed.east of the road; 


that he himself assisted and assented to a removal of the original bound. 


ary line and the establishment of the read on its present line asa bound- : 


ary, I find no difficulty in dismissing the technical objection and direct- 


ing joint entry as awarded by the register and receiver. If either party : cae 


shall refuse to make such joint entry after reasonable notice, Say ninety | 
days, the other party may be allowed to enter the tract according te. 
his filing. ©. pA | 
The decision of your office is 8 accordingly reversed. 
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"RAILROAD GRANT_SBLECTION. . oe 


| ‘Sr. Pau. M. &M. Ry. Co. EP AL. 0. . PAULSEN. 


ce ce a The ae of ae additional sections per nile to the St Pan! & Pacifie R. R. ‘Co. ty a ace a 





act of March 8, 1865, was one of quently, cecum selection on the part of the Hane 


grantee. 


= ae pending copeul of a. | pre-emptor fron the rejection « of his Bling will 1 operate t to : ies | one 


“Dae pelecriy Py the railroad sompan Ye: 


| Seoretary Lamar to Conimissioner Sparks, November 5, 1885. 


: T have janeilered the case of. the St. Paul, ‘Minneapolis & ee : ox a a 
Ralaay Company and the Hastings & Dakota Railroad Company O20? es 


- - Peter O. Paulsen, involving his application to make homestead entry 


for the S..4-0f NW. 4, Sec. 1, T. 117, B. 29, Benson, , Minnesota, on appeal — | 


-by both companies from your Gredbcossore decision of January 12, 1884, 
allowing said application. 

The tract in question is within the fifteen mnile or iidieeaity limits ¢ of 

the grant for the St: Paul and Pacific Railroad—main line—(now St. P., 


_. M. & M. Ry.), act of March 3, 1857, (11 Stat., 195,) and was withdrawn 


for the benefit of the company March 7, 1857. | 

The grant of the company along this line, as far west as R. 38, was 
- adjusted in 1863, and the lands not necessary to satisfy the grant (among 
- which was the tract in question) were restored to market by offering at 


-. publie sale September 5, 1864, under Executive Proclamation No. 700 
. (G. L, O. series), dated April 18, 1864. 


By the subsequent act of March 3, 1865, (13 Stat., 526 ») high: was, | 
amendatory of the said act of March 3, 1857, this tract came within the 
ten mile or gtanie’ limits of the grant for the St. Paul and Pacific R.. 

_ BR. Co. 

The tract is also within the eanty mile or deity limits of the 
grant for the Hastings and Dakota Railroad, act of July 4, 1866, (14 Stat., 
87,) the withdrawal for the benefit of which became ellective 1 in es dis: 
trict August 8, 1886. | . 
. The records how that at the date of the seeond grant in favor of the 
 §t. Paul and Pacific R. R. Co., and also at the date of the grant in favor | 
7 of the Hastings and Dakota R. R. Co., the whole ef the NW. 4 ,Sec. 1 

-'P, 117 B. 29, was covered by ‘homestead entry No. 1109 in fied faa of 


a 2 : ; - ‘Baward ¢ G. _ Ashley, of date November 18, 1864, which was canceled Sep. a 
: es ~ tember 30, 18 22, for. failure to make final is within the oy pe 4 
— Fiod.. 


On the bth of Ju une, | , 1878, Peter O. Paulsen dociiea to file pre- emption - | 


bat ‘ declaratory statement for ‘the tract in question, which was “rejected aes : 
. for the reason that the tract described is within the ten mile limits of gue ao 


- cmt a the St. Paul and Pacifie R. R. and the pe mile limits of the Hast- 
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3 figs and Dakota R. R. ‘The land is not subject to pre- em tion settle | 
ment and entry.” 
An appeal was duly taken by M t ‘Paulsen to your office, which eas 


was still pending ‘on the 13th day of September, 1880, when the whole. he kee 
"of the NW. & See. 1, T. 117 RB. 29, was selected by the St. Paul, Minne... .. 
apolis and Manitoba Railway Company, and was. dismissed J anUary, 24, 7 cca 


1884, 


On the 5th of er 1383, Paulsen executed a homestead affidavit be- 7 iP 
- fore the clerk of the court of McLeod County, and transmitted it, to- 


gether with an application to enter the tract in question, to the local ca ae 


office at Benson. This application was rejected May 31, 1883, and Paul- - 


sen appealed to your office on June 2d following. | 

Your office allowed the homestead application of oe and re- 
jected the selection of the land by the company, on the ground ‘that the 
land being within the granted limits of the grant by act of March 3, 
1865 (supra), was not subject to selection by the company at any time or. 
-uuder any circumstances. Such construction was error. The grant to — 
the St. Paul and Pacific. Railroad Company in 1865 of the four addi- 
tional sections, being one of quantity, and to be selected by. the com- 
pany along and opposite the completed road, such company could ac- 
quire no right. to. this land except by selection. See Winona and St. 
Peter R. R. Co. v. Barney ef al. (113.U. 8., 618) 

Ashley’s entry, subsisting at the date of the withdrawal for the ben: 
efit of the Hastings and Dakota Railroad Company in 1866, excepted 


_the land from such withdrawal, and upon its cancellation in 1872, the | 


land became subject to entry or selection by the first legally qualified a 
applicant. It does not appear that the Hastings and Dakota Company 
ever exercised its. right of selection, poue-anenty it nas no Pens to this 
tract. 7 } 
The appeal of pasieen aon the. register and raneivers decision in 
1878 rejeeting his application to make pre- -emption filing, while still -— 
pending, operated to bar the selection of the land by the company; and. | 


for this reason the selection herein referred to will be canceled. | 
Inasmuch as Paulsen attempted to make homestead entry of this tract 


in 1888, he. thereby waived his appeal before mentioned, and there then 
‘being no other legal claim to the land, his homestead application will | 

* be received. < ~ s 

- The decision appealed f from is modified accordingly. 








pe ged —— nares Na a sera eractoe Ce 


“RULE OF PEA CTL CE AMENDED." = 


‘DEPARTMENY OF THE eeeion. 

| - GENERAL LAND OFFICE,. 

oe | | Washington, D. C., October 26, 1885, 
Registers ind Hivobver, United States Land Offices. : | par 

| GENTLEMEN: Rule 70 of Rules of Practice, approved August 13, 1885 Se 

is hereby. amended. to read as follows: 





“RULE 70. Rules 43 and 48, anelusive: and Rule 93, are o not applicable _ ; 


to appeals from decisions prsecang epolenons to enter public lands. n 
Ss | ; WM. A. de SPARKS, 
| - Oommissioner. 
~ Approvea Oct. 29, 1885 : | : : 
| H. L. MuLDrow, © 
| ay etind 


Bit PRA OTICH—CONTINUANCE—SECOND ConTusr. aa 
| Woopwarp on ‘Puroivar ET AL. oe 


A continuance cannot be aaetied eer upon the action of thé local officers. ae 


No proceedings should. be allowed under a second contest; until the final determina. = - -_ 


ey = tion of the first. . 


| Seoretary Lamar: to Commissioner Sparks, November 9, 1885. 


I have considered the case of Ozro M. ‘Woodward v. Washington I D. 7 


Percival and Albert W. Waggoner, on appeal by Woodward from your | 


office decision of August 26, 1884, dismissing his contest against. Per- 
-sival’s timber-culture entry, made Mareh 9, 1882, for the SW. 4, Sec. 


— 45, T. 112 N., R. 67 W,, 5th P. M., Mitchell. I (now Huron), Dakota Ter- | shee 


2 ~ "tory: 


Contest was ‘initiated by Woodward on. November 2, 1883, and a viene: | 


ing ordered for March 13, 1884, at which: date the case was contin: ae 


ned’ until May 13, 1884. On this. last date, neither party appeared, 


ca mee and. the contest was dismissed. May. 14, 1884, at 9 a.m., Albert W. — 
ss . Waggoner was allowed to initiate contest against the said entry of 
~ Percival. Five minutes. later Woodward’s attorneys attempted to file’ 


. an agreement for a further continuance of sixty days. The local office = 


refused to recognize this agreement as the case had been: dismissed. | 


From such refusal an appeal was taken by Woodward, and on the 26th as ; 
of August, 1884, your office rendered a decision Seine the action _ | 
: ‘oi the local office, as before mentioned.” | 


Your office well says: “A case cannot be Sonne”, by agreement of 











—_ 


4 * For Rale 7, ‘880 pag ge 45 of this volume, 


. parties, but a continuance must be allowed by the register a1 and receiver. om : eee 
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= ie this case 10 continuance was asked for on the day of hearing, no |: 

testimony was offered, and the local office was properly justified in dis. — 
missing: the contest of Woodward and entertaining the second contest. | 

| So far there was no error. - It appears, however, that. the local office 
allowed the second contest to proceed pending the final determination — 

of the first. This was error. The second contest. should have been re- 

ceived, but not acted upon until the final determination of the first. By 
“vour letter “Oo” of date March 30, 1885, you transmit the papers in the | 

second contest, showing that the ose office on the 17th of March, 1885, — 


adjudged the entry of Percival forfeited as the-result of Waggoner’s ae 
contest, before mentioned. You took no action on the last at all, except 7 


_ to send it to this Department. 


I now return all the papers accompanying your office letter of J an- a 


_ uary 14, 1885, and your said letter of March 30, 1885, with directions 
that Mr. Waggoner. be allowed to proceed anew with his contest, dating 

‘his right to do so from May - 1884, Woodward is no ee in the 
ease. | 
Ho decision appealed from is affirmed. 


_PRE-EMPTION—CONTEST--RESIDENCE,. 
STRAWN v. MAHER. 
While it is the better practice to not allow proceedings against a pre-emption claim, 


prior to offer to make final proof, yet the government may at any time exercise the . 
right of instituting inquiry as to whether the claimant is complying with the law. 


In sach cases objection to the jurisdiction of the local office should be made pee to 


a trial on the merits. 
Mere visits to the land to keep alive the fiction of residence do not constitute com: 
pence with the law. 7 


Secretary Lamar to Commissioner Sparks, November 11, 1885, 


| I have considered the case of Joseph T. Strawn v. Jane Maher, involv- 
ing the SE. fof Sec. 7, Tp. 110 N. , 8. 59 W., Huron, Dakota, on appeal © 


‘ by Maher from your office decision of October 2, 1884, holding her pre- 


emption filing for cancellation, on the Sroind that she has failed to 


‘comply with the requirements of the pre- emption law, and is seeking eS a 
in bad faith to acquire title to the public domain without soups Ph ke. 2 


with the law regulating the disposal of the same. * * * | 
A hearing was ordered and had, which resulted in a finding iy the 

register and receiver favorable to cuntestee, their conclusion being, not 

that she had complied with the law, but that her “intention is honest 


- and she has done the best she could.” The appeal from your office — 


decision reversing that of the local office objects to said decision, assign- 


- ing several grounds of error, which, in substance, amount to the follow- 


- ing: First, that the local officers were without jurisdiction to order a — 


hearing and determine the rights of either party until one or the other 
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eo should first Sion. to. an inal sigan: ‘decond that cD the merits of the Pha 


3 os Case, as presented by the evidence, the audement: holding contenteen : = ie. 


_. filing for cancellation was error. | 
As to the first ground. of objection, while it is true in such cases that 

i it is better practice as a general rule to wait until one of the parties. to | 

| the record. offers final proof before authorizing proceedings, rather than ~ 


multiply suits on applications to clear the record, yet the Government ®. a 
is not bound by. such rule, regardless of what the prima facie showing oe 


may be, but may at any time institute proceedings necessary to. deter-. . 


ee, mine whether or not the laws are being complied with: Further’ than c r a 


.. this—in the case under consideration, appellant did not, prior tonorat > 
the hearing, nor at. any time, so far as the record shows, until after 


: : . judgment. had been rendered by the local oifice, and again by. your office : : io ° 
_... on appeal, object to the jurisdiction taken in the case. Shecannotnow = 


be heard to raise such objection. The case has been heard on its merits, — 


+ and on the testimony adduced your office has found that appellant 
a has lost her pre-emption right. by reason of her failure to comply with 
. the law. If that finding is correct, I am unable to see on what princi- 


aha ple of law or good practice the proceedings should be set aside and — oe 


contestant be forced to again go. over the same. ground at some future eo 


Z time in order to protect his rights. - | 
After a careful examination of the atimony: I concur in ‘the conclu: . 


oS sion reached by your office. I find that there has not been such inhab- 
_itaney of the land as the pre- emption law requires. In fact I am un- — 


| : @ able to find. that there has been any inhabitancy. Notwithstanding . ce 
a appellant’s statement on the hearing that she had no other place that . — 


ook. she called her home, ‘her acts, as admitted by herself, and shown by 7 


: other witnesses, I think. clearly demonstrate that under the most liberal . — ” - 
eo eo construction of the law the tract could not be regarded as her home or he 
place of residence. Her residence seems quite clearly to have been — 


= with her son J ohn, whose place was a mile or so distant from the tract 


ae in question. © ‘He testified under cross-examination that she stayed at ° . | 
~ his house, and that ‘Sher bed was there.” Her claimed residence upon). 
the. Jand covered by her filing consisted of mere visits in company with 


~~ her son. - They would drive over occasionally, remain on the tract three 
or four hours, then return together tohis house. Itis notclaimed that  . ~ 
she slept there until the spring of 1883, about six months after her al- 


: leged settlement. and commencement of residence, and then only a few — 


ss nights, a night now and: then apparently for the purpose of keeping her — we : 
_ €laim alive. These acts are not such as to evidence good faith, or to show : 
a compliance with the pre-emption law. On the contrary, they tend to 


Lae? ~~ impeach» the good faith of claimant, since, in connection with all the © — 


circumstances, they indicate a purpose to acquire title to the land with- . : 


“A out actual residence or inhabitancy. Jn view of all the facts, Ido not ae 


think the pre- emption claim is such an one as could ever oe ly pass a 


7 . to entry, especially in the face of a valid adverse claim." 
Your office decision i is affirmed. — a Ee bathe? 
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HOMESTEAD BNTRY—COMMUTATION. 
GREENWCOD v, PETERS. _ 


- The right of somunutauiot depends upon a prior compliance with the homestead la 
| If the cash entry fail the homestead entry : falls therewith. | 


Secretary Lemar to Commissioner Sparks, November 14, 1885. 


‘I have considered the case of J ames B. Greenwood v. Fred. D. Peters, 


| involving the SW. 4, of Sec. 32, T. 164.N. , BR. 56 W., Grand Forks, Dakota, | 7 


On ‘appeal by Peters from your office. decision of ‘J uly 14, 1884, , holding. 
for cancellation his cash entry covering said land. . 


Appellant made homestead entry on the tract March 21, 1882, and 


on the 5th.of January, 1883, made final proof and sofaniated to. cash 
entry as above. Pursuant to an investigation and report, made by | 
special agent: under orders from. your office, on. charges by contestant — 
that said entry was upon. false and fraudulent testimony, and that the 
law had not been complied with in the matter of residence, improve- 
ment and cultivation, a hearing was ordered and had,resulting in a de- 
cision by the register and receiver adverse to the entryman, which de: 
cision was sustained by your office. Fs 

Upon a careful examination of the evidence adduced at the hearing, 
I find the facts to be as stated in the decision appealed from, and con- 
cur in the conclusion therein reached. ‘The evidence at said hearing 
entirely nullifies the proofs upon ‘which the cash entry was allowed, 


and said entry is therefore clearly illegal. The entryman’s own testi- 7 
- mony is sufficient to show his utter lack of good faith. It is manifest - 


that neither at the date when he made his final proof, nor at that when 
. this contest Was | Led, had he established a Teen’ upon ‘the 
land. 7 
_. » Your office decision neiding his cash entry for cancellation i is affirmed. 
Though not made an assignment of error in the appeal, objection is 


& madein argument by counsel for appellant to your office ruling in letter — 
a of August 6, 1884, (having reference to. the decision appealed from,) 
i that “by coiniintation claimant merged his homestead entry inthe cash 
£ entry involved, and the cancellation of the cash. entry necessarily 1 in- 
f volved sarigellation of the homestead entry.” It is urged in behalf of 
/ appellant that even if his cash entry should fail, he could proceed under — 


his homestead entry. The question thus. raised iS SO plain. a one as - 


‘not.to call for argument. There can be but one answer. Any person. en 


desiring to commute a homestead to a cash entry must show compliance 


with the homestead law up to date of such commutation. If the cash — | 


entry fail, it must be because of defect or illegality in the homestead 


entry upon which it rests. The homestead entry is the basis. of the | 


cash entry, and as such must stand or fall with-it.- It was necessary - 
from the very nature of things to consider and determine the character 


} "Land standing of the homestead claim in order to properly determine 


_ ] the standing of the cash entry. The conclusion that the latter was = 
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TIMBER LAND—COW' TEST. 


“Hovenon % Ju UNETT. 


| The bardete of oar is with the applicant to shew not Houle ‘hat the land has its stielrn | 


cipal value in the timber thereon, but also that such land is unfit for cultivation. 
The nee of protest against a timber purchase i is not confined to an adverse claimant. 


Beoretary Lamar to Cominissioner Sparks, November 14, 1885. 


i Tn the case of J oseph H. Houghton v. James M. Funett, decided : 
the Department January 26, 1885, wherein the application of Houghton | 


to purchase the E. 4 of the SW. tand the W.4of the SE. 4 of Sec. 7, T. 


| 20 N., R. 3. E., W. M., Olympia, Washington Territory, under the act 
of J an 3, 1878, was meypercal a motion for 1 review has been filed on be- : 


half of said. Houghton. 
January 28, 1882, Houghton filed his anplieatign under which notice 


| issued July 29, 1882, and proof was made in due form October 30, 1882, 
accompanied with the requisite deposit to pay for said land. Séptembar 


25, 1882, Junett made homestead entry of the tract in question, anda 


hearing was directed to determine whether said land was of the char- 


acter described in the said act of 1878. — 
In the decision now under consideration, it was held that. “ the evi- 

dence failed. to show the land to be chiefly valuable for the timber 

thereon and unfit for cultivation.” The motion for review rests mainly 


- upon the allegations that the evidence.does not warrant the conclusion 


drawn therefrom and that the decision is in conflict. with that rendered 
in the casé of Tipton v. Hughes (2 L. D., 334). 


A most careful re-examination of the testimony has been. made, from. 


which no material reason has been discovered for adopting a view dif- 


fering from that expressed. by my predecessor. With the language of 
- the tim ber act as a guide as to what must be proven by the purchaser. 

- thereunder, there can be no doubt but that the burden of proof is with 

- him to show that. the land applied for has its principal value i in the tim- a 
ber thereon and is, moreover, unfit for cultivation. Both of these con... 4% 
ae ditions must be shown to exist before the land is subject to purchase 
a under the act. The evidence in this case is peculiarly marked for its ON 
_ . widely. variant and conflicting character, with no such - preponderance oe 
in favorof the applicant as the statute in question plainly: requires,hence.. | 
under said. act, his application must be denied, and that barrespesti¥ve 0 of : 7 ae a 


as any claim ‘bat forward by the homesteader. 





ce. illegal nevéssarily involved the Sonelaaion that ane law: had not been Poa 
cs "eu complied with under the former. The contest which procured the can. a a ae 
7 cellation of the cash entry for illegality, therefore, at the same time iz 
‘effect resulted in a judgment adverse to the homestead aed which - | 
or ee had been i merged | into and made the basis of the cash entry. oe 
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This: brings us to: a ‘eousiaeretion of the case of Tipton V. --Huglies 


. which it is alleged lays down a rule, that followed herein, would lead’ 
to a conclusion favorable to the applicant. Said case held in substance — 


’ among other things, that the “ adverse claim,” which would defeat an 
_ application to purchase under said act, must exist prior to the filing of 
_ said application; and that the land described in said actas ‘unfit for 
cultivation” was land “ unfit for ordinary agricultural purposes.” 


The standing of Junett herein is of no material importance. He did 


not make his entry until after the application of Houghton was of re- | 


cord, hence said entry was made subject to any right that Houghton 


- nad under the statute. Smith v. Martin (2 L. D., 333). It can make 
. no difference whether Junett appears as an adverse claimant or a pro- — 
 testant, if as the result of such appearance it transpires that Houghton’s | 


application covers land not subject to purchase under the act; and the 


_ ease of Tipton v. Hughes recognizes the right of protest, while defining — = 


an “adverse claim” and a “ valid claim.” In other words, Houghton’s | 
right to the land is not impaired, under the law, by the presence of 


Junett’s entry. The application, if rejected, does not fail because of 
an adverse claim, but. because the land is not properly subject to dis- 


- ~ posal under the timber act, and the right to show such fact might have 


been properly accorded to J unett even though he had noentry- of record, 


or claim to the land. 


In determining what sco stitutes ee land unfit for cultivation,” resort 
inust always be had to evidence drawn from the neighborhood of the 


ae land, and in such case the testimony of men engaged in tilling the soil - 


must. of necessity be held as entitled to the first consideration. In the 


ease at bar, the evidence adduced against the application was.for the - 


_ greater part trom tarmers, who testified from experience with land of 


y 


in all contest proceedings the government is a adte in interest, and whenever itis 


- a similar character in that vicinity, while the evidence in support of | 


che application was lacking in that element of competency. 
‘Pho motion for review is aemen 


"TIMBER CULTURE ENTRY—CONTESE. 


‘Murray Ve  LoneuEy ET AL. 


If the affidavit required i in section 2 of the act of June 14, 1878, is wilfully false i inany 
material respect, the entry made thereupon is illegal from inception and subject a 


to cancellation upon the institution of proper proceedings. 
A contest raising such i issue may be allowed neoee instructions from the General. 
Land. Office. — : 


Shown that an entry was fraudulently made, such entry will be canceled. .- 
| Seoretary Lam ar to Commissioner Sparks, November 14, 1885. 


i have considered the case of Henry Murphy v. George Longley ana | 


‘Ira A. Heath, as presented by the xppeal of Murphy from the agar 
| of your OU, dated June 9, 1884, adverse to bim, 
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Tt appears from the second that ¢ on May 16, 1882 “Ten glby ‘mmaile tim. 


aati e ie culture entry ‘No. 9020 of the SE. 4 of Sec. 1, T. 110 N., R. 64. W., im 
- th P. M., (Mitchell series,) Dakota Territory. - is Sees 
| On May 11, 1883, Murphy filed in the district land. office his affidavit Fetes, 
of contest, alleging that Longley ‘made said. entry for speculation, and ae 
_. not for his individual use and benefit; that. said Longley has offered 2 ie 
his said entry and claim for sale, and holds the same for the purposes” - 
ao eg of sale only, and that said tract is not plowed, nor any improvements . 
-.» thereon as required: by law.” At the same time Murphy filed another st 
affidavit, alleging that he was duly qualified to make timber culture __ ne 
mt entry; that he. had not paid or promised to pay any consideration too, 
; Longley for any. interest in said land, and “that said contest if: per- 


fected will be follo wed by my application to enter said claim under the 7 


timber culture laws of the United States, for my sole use and benefit, = . 


: and not. for the use of any other person whomsoever.” Both of sai id _ c 
affidavits were sworn to before Charles H. Huntington, who afterwards re 
ee appeared as attorney for contestant. On December 13, 1883, Murphy . 


os filed a third affidavit for the purpose, as appears from the heading, of 


a curing ‘the irregularity of contest affidavit, to which this is attached, - — 
- wherein one Charles H. Huntington swears contestant Henry Murphy | . 


7 - and then appears. as his" attorney.” The. amendatory affidavit. makes i 7 
_ the same charges as the first affidavit, but differs as to the allegation 


of service of notice, the latter averring that personal service can be — eae 


made. upon Longley, although he is a non-resident, and pens “that 


- service in this case may be so. made.” . _ 
It appears from the report of the register and receiver, that a hear: 7 


ae he was ordered and January 29, 1884, was set for trial, and the case © a 


"test continued to M arch 5th, ‘same ae int f order: to enable contestant to per- : 


1 service on Longley. 
n January 29, 1884, the day fixed: for the ets. Vougien by his at- 


are Siobe entered a special appearance and moved to dismiss the contest, 


oe on the ground that the district land officers had no jurisdiction to order §g 


hearings upon the allegations set forth in the affidavits made by con- 


in : testant, and that the een had. not t been ‘properly served with notice, q ay 
his motion was overruled. - ia 

On. January 21, 1884, one Tra A. ‘Heath. presented ‘lis contest ali- We 
-- davit against the same tract, alleging abandonment and at the same We 
time moved to dismiss | Murphy's: contest, as appears from the report ¥ 
of the register and receiver, the original notion. not appearing in the ~— cc 
record, on the ground that the allegations contained in his. affidavits ie 


were not sufficient to. justify a hearing by the local office. Héath’s ap- 
plication was rejected, ‘because of. Murphy’s prior pending application 





to ‘contest the same tract. From this. ruling Heath appealed, upon the. 


ground that Murphy filed his contest affidavit before the expiration? of 


~ one year from the date of entry. | oo. < 
On February 20, 1884. the register and receiver transmitted to your .°% 
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ror office the petition of Murphy, asking that the district land officers be 7, oc: 
_-. directed to order a hearing upon the basis of the affidavit heretofore 
- filed by him and attached to said petition. a 
On March 8, 1884, the appeals of Longley and Heath were forwarded See 


to your office. - 


Your Breaecseen. a on J une 9, 1884, reversed the decision of the regis- Her 


‘er and receiver, on the oad that Murphy’s first affidavit was a nul- | 


7 lity, because it contained no sufficient allegation of contest, and his — ‘ 
second affidavit. was a nullity, for the reason that no application to en- 


_ ter the land was made at the time of its filing. Murphy’s contest wae _ 
dismissed, and Heath’s affidavit of contest, timber culture affidavit, anc. 


= application were returned to the district land ouipers?' as a basis for a F est 


hearing. 


It appears from the report of the register and receiver, dated March. : * . 
8, 1884, that at the time that Murphy filed his affidavit of contest it was) 


: the custom of the office to accept a contest wherein. the allegations were | 
Speouleaen and fraud. 


The second section of the act of June 14, 1878, (12 Stat., 113,) provides, - 


- among other things, that the timber, culture applicant shall make oath 


that “this filing and entry is made for the cultivation of timber, and 2 


for my own exclusive use and benefit; that I have made the said appli- — 
-eation in good faith, and not for the purpose of speculation, or directly, 


or Indirectly, for the use or benefit of any other person or persons whom- 7 


soever.” If the affidavit required to be made by the applicant is wilfully. —_ 


egt< false in any material respect, then the entry made upon the basis of 


_ such affidavit is illegal in its inception. and pales! to convenauon upon — 
the institution of proper proceedings. 


It was held by this Department, in the case of. Caroline alvomon . = - 
(2 L. D., 302), and cited with approval in the case of Graves v. Keith 
(3.L. D., 309), that a contest before the local office may be instituted = 


| against a timber culture entry for illegality in its inception, without | 
- waiting for instructions from your office. The first affidavit was filed | 
four days prior to the expiration of one year from date of entry, and 


although, in addition to the charge of speculation, it charged failure == 


to comply with the requirements of the timber culture act, it was pre-. | 


ae ‘Iaturely filed and could not be the basis.of a hearing to prove that er 
| -.. charge. But the amended affidavit was filed after the expiration of - 


the year and contained a sufficient charge of failure to comply with the 


requirements of the law. The affidavit was still on file giving. th tg 


qualifications of the. contestant and notice of the intention of the appli- 


' gant to take said tract under the timber culture laws, and since no ob-— | 


. jection was raised by the counsel for the entryman that no formal ap- : 
plication to enter the tract was filed with the amended. affidavit, so far — 


ag the claimant is concerned, it must be considered as waived. . ‘Butler 


v. Mohan (3 L. D., 513). In the case at bar, aside from any considera- 


tion of the question whether it is necessary in a contest under ene 3d. - 
1819 L p—16 : | 
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a ‘section: of said act: ‘that. a formal: application “or the land. shall be eee a 7. 


7 by the contestant, taking the three affidavits together, it would seem 


- sto be clear that the proceedings are not void, but that the contestant oe a 
_. should have been allowed an opportunity to prove his allegations. It = 
.. must not be forgotien that in all contest proceedings the government ee 


is @ party in interest, and whenever it is made to appear that an entry _ 


| ; of the public land was. fraudulently made, such entry ‘should be can 7 ae 
ae — Smith v. Brandes (2 L. D., 95); Condon v. Arnold (1 Ibid., , 96). 


_.. It is shown that on August 20, 1884, the register transmitted- the ap- ; . 
ee. peal of Murphy from said. secon of. J une 9, 1884, which was returned = 
... by your office letter of. October 7, 1884, for correction under Rule 82, 


and Murphy was directed “ to farhish satisfactory evidence that. he 7 
has served notice of his appeal on Longley and Heath. ” 
In reply to your office letter, dated November 22, 1884, directing the 7 


register and receiver to forward the record in the case of Heathy. — | 
Longley, the district land officers reported on December 5, 1884, that 


the hearing in said case had been continued indefinitely, awaiting the re- 
sult of Murphy’s.appeal.. Upon receipt of said report, your office advised - 
the register and receiver “that after a hearing has been ordered, either 
~ by this office, or by you, it is improper practice to ‘ continue such hear- 
ing indefinitely’ because a third party takes an appeal upon a ques- 
tion involving the same land, and you will discontinue such practice | 
and proceed with all such cases now on your docket.” _ | 

This order, so far as it relates to the case at bar, was erroneous. 
Murphy had been directed, by said decision of your office, to pertect 
his appeal by giving notice to both Longley and Heath, which was 


_ accordingly done. The appeal then operated, under the rules of 


practice, to suspend all further proceedings in the case until the final 
adjudication by this Department of the questions presented in. said 
appeal. 

The decision. of your office dismissing Murphy’s contest is fierefars 
reversed, and he will be allowed to proceed with his contest under the. 


.. rules of practice: Heath’s contest will be suspended until the final 


determination of the contest i Murphy:. 
PRA CTI CE-—-RECONSIDERA TION. | 


7 SourmeRN Pac. R. h. Co. V. ROBERTSON. 


Ho On. ss calsea pion for a eaconsideration: of his predecessor's decision, the Somaimicaer: 7 


 - finding that no notice of such decision had been served upon the applicant, granted a 
the petition: "Held, that farther evidence as to want of: notice shall be required os 


"prior to final disposition of the cage. es ee 
| Beoretary Lamar to. Commissioner Sparks, November 14, 1885, 


a have considered the case of the Southern Pacific Railroad Conipany ; | 


eS, i V. “Mrs. ‘Eliza. E. Robertson, aS presented: by the-appeal of said company i 


7 =o ie : frou the decisions of ‘Jour office, aed £ vecembor 1 i 1883, and. of Jai aD: 
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uary 23, 1884, refusing to reconsider en is decision adverse to said 
company. : 

It appears from the ress: that on J anuary 1, 1881, 5 your office € ex 
amined the pre-emption declaratory statement No. 1771, made October 
_ 6, 1879, by Eliza E. Robertson, for Lots 2, 3, and 4 of See. 1, and Lot — 
4 See. 2, T.3 N., R. 20 W., S. B. M., Los ‘Angeles land district, Cali- 
fornia, in which netilomont. is aileped May 20, 1879, and held the same 


for cancellation, as to the tracts in odd numbered section, because of ihe 


conflict with the withdrawal of May 10, 1871, for indemnity purposes, . 
for the benefit of the branch line of the Southern Pacific Railroad Com- — 
_ pany, under its grant by act of Congress BpErenod March 8, 1871 (16 
- Stat., 579). | | 
It appears that said ia were within the exterior limits of the 
| Sespe Rancho at the date of said withdrawal and were not excluded 
therefrom until March 14, 1872, and your office held in accordance with | 
the departmental ruling then in force, that as soon as the claim of the | 
rancho was removed the withdrawal of May 10, 1871, became effective - 
and served to reserve the tracts in the odd numbered sections within 
its limits from settlement and entry. 
_ On April 5th the register and receiver reported that Mrs. . Robert 


-. son-had been duly notified of said decision, and filed no appeal there. 


from, and, thereupon, your office on June 14, 1881, declared said decis- 
ion final and. canceled her pre- -emption declaratory statement as to the 
ed, in the odd numbered section. 

On May 3, 1883, Mrs. Robertson, through her attorney, filed an ap 


| a niteation for a Pecoseration of your predecessor’s (Commissioner a 
Williamson) decision of January 15, 1881, upon the ground that she 


‘never received any notice of the same; that the land was excepted from 
the grant and from the withdrawal for the benefit of said company, and -. 
_ that she has eonhnuously ede apa and resided upon said tracts since 
1872. 

In support of her allegation of want of notice Mrs. Rebereon filed 
her own ew parte affidavit. On August 25, 1885, your predecessor — 


_ (Commissioner McFarland) rejected the application for reconsideration, 


upon the ground that the ex parte affidavit of Mrs. Robertson was not 
_ sufficient to contradict the return of the register, who is as worn officer, 


_ and that since said decision had become final, no authority existed for its : 


| reconsideration. | | 
On October 1, a8 shown by ie sand of your office, and not Septem-- 
ber 29, 1883, as stadt in the decision of your predecessor, Mrs. Rob- 
pntsun: through her attorney, renewed her application for a reconsider- 
ation of your predecessor’s (Williamson) decision of January 15, 1881, | 
canceling her filing as to the tracts in the odd numbered section, and 
submitted the ex parte affidavits of William Horton and Charles H. 
Willard, tending to show that said tracts were occupied and improved 
_by the husband of Mrs. Robertson up te the time of his death, and that - 
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she unprov ements were worth ¢ one ; thousand: dollars; re the affidavit : oo 


a _ uf one 8. A. Guiberson, tending to show that he was requested by the — o | 
fe register to give notice of said adverse decision to Mrs. Robertson; that = 
he eould not ‘find her, but thinks that he requested her son to give her. 


' the information. On December 12, 1883, your predecessor revoked the - ‘= 


: ee decision of J: anuary 15, 1881, and allowed Mrs. Robertson to perfect her 
pre-emption claim, for. the reason that she had settled upon and filed her 
’.. declaratory statement for said land. long prior to the selection. by said 


company of the tracts in the odd numbered section, which selection 5 was : 


- made on May 25, 1883, per list No. 5. | 
On January 10, 1884, the attorney for the company filed a ination: for 3 


7 reconsideration of ae decision, dated December 12, 1883, which was “_ 
denied by your office on J anuary 23, 1884, on the ground ‘bat Mrs. ‘Rob- ae 


ee -ertson had not been notified of. the decision of your predecessor dated. ae 

_- danuary 15, 1881. The grounds of error assigned are as follows: = 

Code. | Ast, ‘That since said. decision of January 15, 1881, had become. final : 

Oe from failure to appeal, the suCeeaine: commissioner had no jurisdiction oe eae 

to revoke the same. | 24 

7 2d, ‘That the application of September 2 29. 1883, was. noe filed within = 

ote * the thirty days required by the rules of practice, and was only fora 
-. hearing, and your predecessor 1 had no ae to grant other 0 or differ: - 

2 ont relief from that prayed for. | 


ord, That the origina decision of rg aunarY, 15, 1881, should have been . — 


: Siatained. 


The main question to be determined is, “whether Mrs.  Bebertéon had me : 
| notice of the Reason adverse to her as reared by the rules of prac. Oana 


tice. 


Ibis dea that Rule of Practice N 0. 86. contemplates. that the party a _ 
- against whom the decision of the Commissioner. is rendered shall be 


served with notice of such decision, and shall be allowed sixty days 7 ne 
. from the date of the service of such pies within which to file an er ea 


oe . peal-in the General Land Office. | 


Mrs. Robertson. offered i in support of her first ies for a recon. - - 3 * 


| : sideration only her own ex parte affidavit to contradict the return of the’ 


sworn officer, and when the decision of your office was adverse, offered 


other affidavits and what purports to be a letter from the register, re- ee 


questing one Guiberson to notify Mrs. Robertson of the decision against hs 


7 i her, and also to notify. other parties of similar decisions. against. them a 
and requesting Guiberson - to advise the register if there were any _— 
whom he could not notify. It does not. appear. that: Guiberson: ever 
aa s. advised the. register that he had not. notified Mrs. Robertson, nor is 


_ it shown that the register was called upon for a report ‘other than ie 
- the one already rendered. When Mrs. Robertson alleged under oath = 
that she, had received no. notice, the register and receiver should have: 


| of said decision upon Mrs. Robertson. the nee. in ane affi- 


3 = been required to report.all of the facts relative to the service of: notice Se, . | - 
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, davies filed by her be true, it is oe: ident that she has had no notice 3 oe ss 


| ; of said decision, as required by the Rules of Practice. 


- Mrs. Robertson will be allowed to offer proof and seni for said pee! : = 


tract within ninety days from the receipt of notice hereof, and will be 
‘ required to prove to the satisfaction of the register and receiver that 
_ she had no legal notice of the decision canceling her said filing. The 


company should be specially notified of the time and place of offering oe 


such prote. Said decision of your office is modified accordingly. 


TIMBER CULTURE ENTRY—CONTEST. — 


‘LILLy 2. THOM BT AL. 


‘ale of eringuisanent is sufficient charge to. sniEhatine a contest. 


Commissioner McFarland to register and receiver, Huron Dakota, June 


21, 1884. 


ai am in wiesipt of your letter of April 18, 1884, earns the ap. ch 
<< of James E. Lilly from the register’s action of February 26, 1884, 


. dismissing his contest against timber culture entry No. 6690, Mitchell te | 
series, SH.4 of See. 5, T. 111, R. 63, made by Georee M. Thom, Septem. 


ber 14, 1881, | ° 
__, It appears from. your report that Lilly initiated his contest J nly. 18, | 
: 1883, and a hearing was. ordered for February 7, 1884, and the case con-— 


tinned to April 7, 1884. 


— 9, 1885. 


You state that you aivauently allowed George T. Paiteaater to ini- 


- tiate a contest: against this entry September 15, 1883, and ordered a " ne | 
: hearing thereon for February 25, 1884, which was continued to April = 
17, 1884, at which time Lancaster submitted ex-parte testimony, you — 


. havin g previously, as soon as you discovered that you had allowed two 


contests against the same entry, ‘critically inspected both contest pa-- _ 


; pers,” and dismissed Lilly’s contest, “for the reason that the contest 
affidavit did not allege sufficient grounds for the action.” The charge — 


in Lilly’s affidavit of contest is “that said sreoree M. Thom has sold his - - 


relinquishment to said tract.” 7 
The Hon. Secretary of the Interior decided in the case of Gian v. 


_ Graham, (7 C. L. O. 105,) that the allegation of relinquishment was a - 
good gronnd of contest ee a timber culture entry, even before the — 


expiration of one year from date of entry. Lilly’s appeal. is therefore _ 
sustained, and you are directed to dismiss Lancaster’s contest.  Lilly’s. 


affidavit of contest, with the accompanying timber culture affidavit and ao a 
| application to enter, is herewith returned as the basis of the hearing to _ eS ee 


~ be had after due notice. The allegation, however, that the residence of | 
the entryman is unknown, i is in sume nt to warrant the service of. notice 
of the trial by publication. 


Nove This decision was affirmed by Scenstary Laman, November mot 








So (PAO. aie oe . ae _— — oe 


a TIMBER-C ULTURE CONTEST—BI UNDY CASE, fe 5 


Ryan 0. Contsy JR. Er AL. 


ae e A contest, oxalic in all respects, § save that no application: ‘to enter was filed, having — a 
os been instituted, and the award thereunder become final, prior to: the: decision i nh 


we Bundy oeee, ae rights of the parties are not affected by such. decision. 
| Secretary Lamar to Commissioner Sparks, N ovember 19, 1886. 


I have considered the case of Joseph C. ‘Ryan v. Michael Conley, 3 jr, co 


cae faa Henry S. Daius, on appeal by Conley from your predecessor's de- 


 eision of January 29, 1884, rejecting his homestead claim to the N. E. 


- -f, See. 6, T. 103 N., R. 68 W., 5th P. M., Mitchell, Dakota Territory, and 


awarding to Ryan the preference right to enter same tract. 
Owing to the carelessness, or ignorance, or something worse,. on the 


part of the then register at Mitchell, it. is somewhat difficult to ascer- . 


tain the true status of the case at bar; butas near as may be determined | 
from the mass of unwarranted and anomalous proceedings, t the facts are | | 
as follows: | 
On July 23, 1880, Michael Conley, jr., made timber culture: re 
5017 for the suave tract. January 27, 1882, Joseph C. Ryan initiated | 
contest against said. entry, alleging abandonment and failure to com: — 
ply with the law in that no breaking or cultivating of said tract had 
been done by Conley since his‘ entry. | Notice was issued and a hear- 
ing had on March 28, 1882, at which time Conley failed to appear, but 
-Ryan did appear, submitted his evidence, proved his allegations, and 
upon such evidence and proof the local office adjudged Conley’s entry — 
forfeited. This judgment was never appealed from, and further, ap- 
pears never to have been carried into execution. No report of this 
proceeding was made and. submitted to your office in accordance with — 
Rules of Practice 50 and 52, and matters remained thus until December . 
19, 1882, when Ryan, who, in the meantime, had learn ed of the Depart- 
mental decision of November 14, 1882, in the case of Bundy v, Living: 
ston, (1 L. D., 179,) and who knew that his contest had not. conformed - 
to the law as therein interpreted, in that no application to enter the | 
tract accompanied the contest papers, appeared at the local office, and, — 
it seems acting upon its advice, filed his application to enter the land, 
~ accompauied by an affidavit showing the necessary. qualifications to do 
so. On the 27th day of December, 1882, Henry 8S. Daius applied to. 


aoa : : contest the said entry of Conley, accompanying his affidavit of contest ; 
~ with an application to enter the tract under the homestead. law. This 





as. : pplication was ‘rejected because of prior contest. by J oseph Cc. Ryan, a 


January 27, 1882, Testimony i in U.S. L. O. Mitchell—12, 27, 789.” On ars 
c the 8th of J anuary, 1883, however, the local office. did entertain: Daius’s -_—a* 
contest and dismissed Ryan’s contest, not thinking it worth their while cal 

ve. ny ee of their a although pee one decided eS aoe A 
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apie in his favor, rl all costs and. expenses having beer paid by 
him up to date. | 


‘Notices were issued on Daius’s contest and a ieneae set fr March : 


12, 1883, at which date Daius appeared at the local office, withdrew his — 
. Conteee because notice thereof had not been served, and initiated a new _ 
contest in exactly the same form. Ryan also appeared, made his mo- 
tion in writing to dismiss Daius’s contest, and have his own prior con- 


. test re-instated. The local office allowed his motjon, and Ryan filed — - 
— new affidavit of contest, accompanied by application to enter under the 
timber culturelaw. Again, no notice of contest wasissued to Ryan,and — 


on May 1, 1883, this status continuing, Conley appeared at the local 


office, filed a relinquishment of his timber culture entry No. 5017, and. 
- immediately made homestead entry No. 25,131 of the same tract. No- 


tice of this proceeding was not. given until June 23, 1883. Thereupon, 


on July 2, 1883, Ryan tendered application and affidavit to enter said — 


tract and the same was taken under advisement. At the same’ time | 
Daius appeared, and demanded that his affidavit and application, sub- 
mitted March 12, 1883, (ante) be re-instated and made a matter of record. 


_ On the 11th of August, 1883, anew register having been appointed at = 


that office, the register and receiver considered the case as it then stood 
on the records and as they understood it. They wrote and filed -sepa- 
_. rate opinions, each holding that Ryan, upcn the filing of Conley’s re- 
- linquishment, should have the preference right of entry under the act — 

of May 14, 1880; but neither said anything direetly in reference to 


Conley’s homestead entry then onrecord. In pursuance of said decision, "5 


- Ryap, on September 10, 1883, consummated his application tendered on_ 
July 2d (ante), and made timber culture entry N 0. 11 852 for the tract 
in question. | | 
Upon the back of the or opinion is the following indoroumant: 
_ “Notice issued to partiesin interest August 29, 1883. G. B. Everett, Reg.” 


_ Daius appears to have received his notice on the same day it was issued. __ 


It does not appear when Conl ley received his notice, or whether he re- . 
| ceived any at all. ; 

On.the 9th of October following, (forty. one days after receipt of no- 
tice,) Diaus appealed to your office. Conley took no appeal. On No- 
vember 1, 1883, the register transmitted testimony and other papers in 
the case to your office. December 10, 1883, your office suspended the 


said timber culture entry of Ryan for conflict with the said homestead => 


entry of Conley, and gave Ryan sixty eays to show cause why such a ac- 


_ tion was not proper. oe 
January 29, 1884, your office decided. the case as then presented, 


7 holding : 7 % 
First, That Daius’s appeal was not filed. in time and dismissed the 
_ Same. | 
Second, That Ryan gained nothing. by his first contest, ‘the same is | 
ing a nullity under the | doctrine of Bundy v. ae and other 
later cases. | | 
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"third, ‘That as his second contest (that of March 12 -1883,) was a | 


ae ing at the date of Conley’s relinquishment, he was entitled. to a prefer. . : ss a 


__ enee right of entry under the doctrine of Johnson v. Halvorson ic Qo 
Pees Te O.,.56) ; 


- Fourth, that as Ryan applied whi thirty days after notice of can- - 


me ' cellation, his timber culture entry No. 11,352 should. be sustained, and | : tae 


ee Eouleys homestead entry No. 25,131 should be canceled. ry — 
On the 14th of April, Conley appealed to this. Department. Daius fe 
a took noappeal. on 
Viewing the case. as ner prosentéd; and sifting ib of all loose and i ine 2 a 
relevant details, it assumes this status: a 
_ Ryan’s first contest being according to the Rules of nn then in - 


- ‘ Pen foree, and the law as then understood and interpreted, was legal, and a : - 
.. the proceedings: thereunder were regular and proper. His proof was 


properly. submitted at.a hearing regular in all respects. under the then .— tae 


; : existing rules and regulations. . ~The entry thus contested was adjudged a ee 
—- forfeited, appeal notices were issued, the costs of all proceedings were 


paid by Ryan as they were made, no appeal was taken, and the decis- : : oo 
ion of March 23, 1882, had become final long prior to the date when the 
practice. was changed by the Bundy-Livingston doctrine. Conse- 


. 7 quently, none of the proceedings under such contest can in any wise be - ie : 


prejudiced by any construction of law and change of. practice subse- | 


7 :. _ quently adopted. | ‘The fact that the. judgment of March 23, 1882, was . | 
. never carried into execution by a formal cancellation of the entry con- — 


oe tested, and was afterwards treated by the local office and by Ryan him: 


self: as never having existed, makes no difference in the view that is 


aoe 4 ~~ taken. of this case. - Pomeroy ». Wright (2 L. D., 164). The judgment | a — 
aS obtained in a proper tribunal, before the proper officers, and ina 


= proper proceeding under the then ‘existing practice ; and the mere fact | : 
_ that the cancellation of the entry (which should have followed in the — 


E = ordinary course of legal proceedings) did not follow can not operate to : ‘ 
” defeat the rights of an individual who did all that was required of him. a 


Lytle », Arkansas (9 How. , 314). 


| Neither can such judgment be treated as a eases by simply’ ignoring : : : 56 
| its existence. For, ‘on general principles, a judgment i is binding and — 


conclusive until reversed or set aside by a legal proceeding.” eae 
It follows from what has been said that the timber culture entry made . 


oe by Ryan December 19, 1882, before any adverse claim had attached to a 


= fo the land was prima facie valid and should have been SO. considered. | 


The subsequent. proceedings were mere nullities, for there was neue fees 


ss  m existence upon which they could be predicated. - ace 
- Consequently, , were there no questions now raised inipeaching’ Ryan’s ee 


| goou faith in the premises, the case might. be readily disposed of. Since 


your said office decision, however, there have been filed with the papers ee 
‘in the case the affidavits of one Thomas H. Purcell and said Michael = 
seo Conley; together with certain letters and receipts for money, Pat, one oe 
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thich if true show that. when Ryan initiated his contest it was. 1s under’. : 
and in pursuance of a contract between him and Purcell, by whic: Pur: 


_ cell was to have the preference right of entry upon the successful ter- — 
mination of said contest; but that Ryan after receiving about $29.00 


from Purcell, to be applied in the prosecution of said contest, made — | 


| entry in his own name and for his own benefit. Conley ’s affidavit cor- - 


- roborates Purcell’s, thus. showing that if any. contract was made as ~ 


alleged, he (Conley) knew all about it, and Was as. much a participant - 
_ In whatever fraud was committed as Ryan. - 
' Inasmuch as fraud, speculation and all pieecedinge: of a kindred 


. nature are prohibited in land. practice, it is deemed advisable that the ) ' | 7 


full particulars in reference to fraud in this case be inquired ‘into. | 
Accordingly you will direct the local officers to order a hearing to 
determine the good faith of the parties. to this contest, citing thereto — 


the parties in interest. Upon the evidence thus adduced they will | 


render a decision as in other cases. of like kind. All other proceedings 


in the case will be suspended pending the final a ac of the | 


| questions raised. by the b pearine now ordered. 
RAILROAD GRANT—HOMESTEAD ENTRY. _ 
| Hasrines & DAkora Ry. Co. v. WHITNALL. 
| Although andér a fiseiien that Sasunte final, the claim of the enteysniiin was rejected 
and the land awarded to the railroad company, it now appearing that the com- 


- pany has no valid claim to the land, thus leaving the question between the gov- 
ernment and éntry-man, he is allowed to make new. Tuy: for the land. ; 


Scoretary Lamar to Commissioner Sparks, November 19, 1885. 


ae | Have examined the case of the Hastings and Dakota Railroad Com. : 
7 pany v. Robert T. Whitnall, involving the N. 4-of SW. 4, Sec. 35, T. 6 
N.,, R. 32 W,, Benson, Minnesota, on appeal by the Company orn your _ 


re office decision of February 18, 1884. 


The tract in question is within the ten mile (granted) limits of the — : 


grant in aid of the Hastings and Dakota Railroad Company, act of J uly : oehke 


4, 1366, (14 Stat., 87,) the map of the definite location of which was ac: 
cepted by the Secretary of the Interior June 26, 1867. 


‘The record shows that at the date of the grant and also at the date - 


of filing map of definite location, the entire SW. 4 of said section was — 
covered -by homestead entry No. 1349, in the name of Bentley S. Turner, 


. made May 3, 1865, under act of Mareh 21, 1864, (13 Stat., 35—-now Sec. _ _- 
| 2293. U.S. Revised Statutes), and cariéaled September 380, 1872. Onthe 


30th of August, 1877, Robert T. Whitnall made homestead entry No. | 


_ 7831 for the tract in controversy. September 30, 1880, your office follow- | , | = 
_ ing the ruling i in the case of Kniskern v. Hastings: and Dakota Ry. Co., 


(6C. L. O., 50 ») which held that an entry made under. section 2293 U. 
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og Revised Statutes, by a a sin ele man in ithe mili tary service of ihe United 7 vee 


: a _ States, who had not made a bona fide settlement and improvement there- _ 
en, was illegal, and. would not defeat the right of a railroad company at- 


ee taching during the existence of. such entry, directed. the local office to 


- ordera hearing to ascertain whether any of Turner’s family was resid. © 


: . ing on the land embraced in his said entry, at the date of such entry, or. 


Bele at any time subsequent thereto. A hearing was ordered for March 25, 
1881; at which neither party appeared. April 23d following the said me 
~ entry of Whitnall was. held for cancellation. for failure to show that — 


eas Turner’s entry was a valid one, so as to except the tract from the grant ‘e 


tothe railroad company. Notice of said decision was givento Whitnall, © 


but he took no appeal therefrom. Accordingly, on the 5th of October, 
- ¥881, this decision was declared. final, Whitnall’s entry above mentioned 
was daneolad, and the land was auarded to the railroad company. 

By and. by the case of Graham v. Hastings and Dakota Railway 
- Oompany, involving the 8.4 of the SW. 4 of the aforesaid section, in 
the regular course of proceedings, came up to this Department on .ap- 
peal, and on February 12, 1883, my predecessor, Secretary Teller, de- 
. gided that the aforesaid homestead entry of Turner served to except — 

the tract covered thereby from the operation ot the grant to this rail- 
road company. See 1 L. D., 380. 

Five days thereafter, to wit, February 17, 1883, Whitnall made aes ’ 
~ cation to have his said homestead entry No. 7831 re-instated and made 
a, matter of record. March 2d following, your office, in a letter to the | 
local office, held that it had no authority to review a decision of a 
_ former commissioner and to re-instate the entry which had been canceled, 
ander the rulings and practice existing .at the date of such cancellation ; 
but held that under the Graham case ae Whitnall men make new 
entry and final proof: 

Thereupon, on March 30, 1883, Whitnall made honiestend entry No. 
11,399, for said N. 4 of SW. tof Sec. 35T. 116 BR. 32, the tract in con- 
_ wroversy; and on May 19, 1883, he made final proof to the satisfaction 


-- of the local office and. your office. ‘Final certificate o oO. 6710 1 was ‘issued 


to him May 29, 1883. 

- By your said office decision of February 18, 1884, it was decided that 
the railroad company had no claim to this tract of land: and Whitnall’s 
entry No. 11,399 was held for patent. The railroad company duly ap- 


a _.. pealed ‘from Bach action, alleging three grounds of error, to wit: 


“4, In holding said’ tract excepted from the railroad grant. fe 
 ¢2, In setting aside the former decision adverse to Whitnall, same o 
having become final.. : Bie ag 

“3, In affirming validity of his second deauy thereon. 9 ase es Be 


Without discussing each. separate alleged error in detail, it is. sufi. 


a | : 7 ecient. herein to say that none of. the alleged grounds of error are availa- ~ ~ SS 
ble. The land was excepted from the gr ant to the railroad company, 


a a | es and A nothing: has been. done 1 to defeat such re | ie the patones 
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| said action of October 5, 1881, may be considered res ajuaiontn: SO o far an. | 
Whitnall’s rights existing at that time are concerned. But the award | 
- of the land to the company at said last date was clearly erroneous, and 
it has no claim thereto of any value. The land has never been certi- © 
fied over to the company, no patent has ever been issued to it for the 
same, and the question now is one solely between Whitnall and the 
government, At the date of his second entry the tract was’ public 
- Jand and there is no reason why such entry should: not be allowed. 
His final proof is sufficient, and patent will DS issued to hun for the 
_ tract covered by his entry. a 

. The Gece appealed from is affirmed. 


RES JUDICATA. 
irsow: v ST. Pp, M. & M. Ry. Co. 


3 “As the settlement alleged was upon eid withdrawn by departmental ae thie filing 


therefor canceled without appeal, and the iand spree pared to oe a 


railroad COMIp Any. the Department can afford no relief. ~*~ 
Secretary Lamar to Commissioner Sparks, November 20, 1885, 


if have eousidersd the case of Andrew QO. Paulson v. The Saint Paul, se 
- Minneapolis and Manitoba Railway Company (formerly the St. Paul — 


and Pacific, St. Vincent. Extension, Railroad Company), as presented © —_ 


_ by the application of said Paulson for a review and revocation of de- 
‘partmental decision, dated May 29, 1878, in the case of said company v. — 


Engel Severtson, so far as the same shall affect his right to the E. $ of” - A ae 


the SH. tof See. 3, T. 145 N. )R. 48 hue ,, Crookston, | and district, Minne- 
sota. 


The record shows that said tract: i is within tie limits of the. with-  - 


drawal of November 7, 1870, based upon the filing of the map of general 
route of the Northern Pacific Railroad, under its grant by act of Con- . 
gress approved July 2, 1864 (13 Stat., 365). It is also within the six 
miles, or primary, limits of the grant for the benefit of the St. Paul and 
Pacific, St. Vincent Extension, Railroad Company, by act of ‘Congress 
- approved March 3, 1857 (11 Stat. , 195). | | 

On August 2, 1872, Paulson. filed his pre- emption declaratory state- 
ment No. 526, for the SW. 4 of the SW. 4 of Sec. 2, the E. 4 of the SE. 
4 of See. 3, and the NE. 4 of the NE. 4 of See. 10, in said township and 
cane: allesing settlement thereon July 3, 1871, whieh was canceled by 
your office on April 7, 1873, and no appeal taken therefrom by Paulson. 

On November 3, 1873, said tract in section 3 was selected -by the 


St. Paul and Pacific Railroad Company, which selection was approved a 


on ‘April 80, 1874, and patent issued thereon on January 14, 1875, 
— On April. 12, 1877, more than four years subsequently to said cancel-— 
lation, Paulson filed an application for & re- Instatement of his fling f for 
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Oak sid: tract in ‘Section 3, upon ‘the ground iiak his settlement niitedated: 7 . 


ee the time when the right. of the company | attached, and was. therefore | 


io a confirmed by the act of Congress; anproye” April Al, 1876 (19. Stat, too 
ene & 35). | a ae : 
whee Said application ¥ was eeajacied by your onice: on the ercundl ae the Oe be. tag 
~~ tract was withdrawn for the benefit. of the Northern Pacific Railroad = 
a oe Company, and, although: by a subsequent decision of. this Department = 
- the land in controversy was. adjudged to belong to the St.Paul and Pa- . _ 
ae cific Railroad Company, Paulson’s filing could not be confirmed by said 
att, because his settlement as alleged was made without auphority of es 
_ law.. Sidhe 
. - It appears = your cohtiae letter of J aly 16, 1883, that said iecision : 
was appealed to this Department and affirmed “in the ‘test case’ (in- 
. volving. same points) of Engel Severtson +. St. Paul and Pacifie and _ 
| Northern Pacific Railroad companies.” << 


In your office letter of transmittal, dated January 26, 1885, iti is 5 stated 


that Paulson appealed from said. decision rejecting his application for : 


re-instatement, and filed argument in support of his appeal, and that 
‘¢ Paulson’s appeal, it appears, was never transmitted to the Depart- 


ment, for the reason that his case was in all respects similar to that of | | | 


Severtson.” An examination, however, of the records of your office . 


discloses the fact that Paulson’s application, with others, appeal, and - 
argument were transmitted to this Department in the case of Severtson_ 
(supra) and the appeal of Paulson, no service of which is shown, alleges 


that said tract in section 3 was within an Indian reservation at the date — 


of the grant for the benefit of the St. Paul and Pacific Railroad, and .-- 


therefore excepted therefrom. . It is further shown that Mr. Paulson 


- was advised by your said office letter of July 16, 1883, that, although 
‘the decision of this Department in the Severtson case was not in ac- 
cordance with the present practice of your office, it could only be re- 


versed bythe then Secretary of the Interior, and it wassuggested that 
it would be well for him to make an early application to the Secretary 
of the Interior for a review of the decision of May 29, 1878. 

In compliance with said suggestion, the application for review of said 
decision was filed by Paulson. The application is not verified, nor was. 


it filed within the time required by Rule of Practice N 0. ( T: No affi-. : 


davit accompanies the motion, as required by Rule 78. 


If Mr. Paulson be considered as a party to the record in the Beyerk: awa 
ees son case, . (supra) then his rights have been finally adjudicated by this 
ae | Department, and no. good reason is shown why that decision, rendered 
by a former Secretary, should now be disturbed. Robert Carrick e Le 
_D., 558); State of Oregon, and cases therein cited, (Ibid., 595). seen: 
‘Even if the tract had not been patented to. said company long prior were 
to Paulson’s application for re-instatement, and if the application had — ne 


— been properly verified and filed within the proper time, it would be a— 


2 very. serious s question whether Paulson has shown sufficient grounds. for : P i 





- his possession is attacked. 
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relief. His alleged settlement haying been made. ‘upon lands with: ba ite 2 os 
drawn by. order of this Department, and his filing having been canceled — 


by your office, from which cancellation no appeal was taken, and the 
tract having been patented to said company, this Department has now - 
no power to grant the relief prayed for. The application must be denied. 


Whatever rights Mr. Paulson may have the courts must maintain ‘when ; bt 


¢ aye PR 00F-SA TISEA CTORY EVIDENCE. 
‘Frep. Kine. | | 


— 


7 ‘The dis district officers spould eeouey sigratiiiiee and test the accuracy and. reliability : : 


of all proofs presented for their action. Formal answers to the questions con- + oe 
_. tained in the printed forms should not be held. caer ey. without cross-exami- pa eee e 


nation, 


Seoretary ee to Commissioner Spark, November 20, 1885. 


I fave examined the. case of Fred. King on appeal from your office : . | 
decision of August 7, 1884, rejecting his commutation Proofs for the NE. 


1 Sec, 29, T. 118, R. BY, Watertown, Dakota. 
King made homestead entry No. 10,434 for said tract. on March 24, - 


settlement on May 15, and on November 27, 1883, made commutation 


_ proof before the clerk of the district court of Clark County, Dakota. | 


Said proof was approved by the local officers, and on November 30, eS 


final certificate issued. The proof shows that King is qualified to make 


oa entry under the homestead laws, is unmarried, and twenty-six years of : Pa 


age. He says he built his house and established residence on the land = 
on May 15, 1883. To the question: “Have you resided continuously on — 


the land since first establishing residence thereon?”—he answers, — 
“Yes.” To the question—‘For what period or periods have you - 
been absent from the homestead since ‘making settlement, and for 
what purpose ?”—he says, ‘Have been absent five and six days at a 
time at work to earn a living.” These answers, corroborated in the 
same words by two Here an comprise all the proof submitted on | 


the question of residence. ‘With reference to cultivation, claimant an- 
> -swers,: “Broke eight and one-half acres. No crops.” His improve 
_ ments are described as—“ House ten by twelve feet, shingle roof, good | 

- well, eight and one-half acres broke, total value $125. 00.” The proof of - ' 


ae ae is altogether insufficient. It does not show how frequently 
the periods of absence occurred, when they commenced, or when they © 


ey ended. In fact, the allegations as made would not warrant the finding — 


that King ever remained on the land for a single day, or that he ever 


slept upon the premises. The proof of cultivation is unsatisfactory. _ 
In reference thereto, claimant simply. says he, “broke eight and one: — 


_ half acres. No crops.” From such a statement it is impossible to 
ascertain the amount of work actually done, or whether the law has. 
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a been’ ed with. in reference to cultivation. ‘The pik of. ‘onltivas - 


ae : é tion should set out facts ‘sufficient to. convey an intelligent idea of the _ = : 
ae ‘amount and character of work actually done. As bearing on the ques- 


tron of good faith, the evidence should also describe the house with 


‘ reasonable particularity, and show what, if anything, has been done - = 
toward making it. inhabitable. a 


oa I call attention to the instructions issued April 3, 1884, G1 i D., , 211,) 7 


oor as follows—“It is the duty of officers taking proofs to test by oral re - 


amination the correctness of statements made in. ex parte CASES ; toas- 0 


certain by close inquiry the exact facts from which proper conclusions 


oe: nay be drawn, and when witnesses. are testifying to examine them as 7” 


to their means of infcrmation and the nature and extent of their knowl 


edge of the facts. . . . This office .°. . enjoins as an impera- _ | 


> tive duty of registers and receivers the exercise of their authority to | 


> thoroughly scrutinize and test the accuracy and reliability of all proofs” | 


_ presented for their acceptance. Merely formal answers to the interroga- 
tories contained in the printed forms should not be deemed satisfactory . 
without cross-examination. The printed forms were designed for thepur- 
pose of facilitating business, but were never intended to preclude fur- | 
ther inquiry, nor to interdict a verification of the answer made.” ’ 
-. In the case under consideration, you will cause appellant to be noti- - 
fied that he must furnish supplemental proof in accordance with the re-. 
quirements above indicated, within ninety days from receipt of notice 
_. hereof, and in case of his failure so to do his entry will be canceled: 
. The decision appealed from is accordingly modified. 


HOMESTEAD ENTRY—CONTEST. 
WINANS v. MILLS BY AL. 


An affidavit of contest setting forth a statutory ground for cancellation having been 
filed. and notice issued. thereon, the contest is regularly initiated so far as any 
stranger to the record is concerned, and may not be dismissed prior to the day . 
fixed for hearing and without notice to the contestant. 


; » Secretary Lamar to Commissioner Sparks, November 20, 1886. 


_ Ihave considered the case of Henderson Winans v. John RB. Mills and 

- Frederick Leigh, as presented by the appeal of Winans from the decis-— 

_ jon of your office dated August 29, 1884, dismissing his appeal from the | 
-action of the local land officers in dismissing his contest against. home- 


ee ‘stead entry No. 2,259, of the NW. 4 of Sec. 6, T. 112 N.,R.59 W., Huron me 


x ae land district, Dakota Territory, made by said Mills on March 15, 1883, 
. The eee, shows that the contest affidavit of Winans against said 
7 entry, charging abandonment and change of residence for more than six - 


i. months since making said entry and next prior to the date of said con- | 


S : . : test affidavit, April 2, 1884, was filed i in the. local land eae the Pare: : 
te ular eae of f fling not appearing. | ; 
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a On April 9th the register issued notice for a hearing, and June 26. 
— 1884, was set for the trial of the case. On May 26, 1884, Frederick: _ 


Leigh filed in the district land office a motion to dismiss said contest. : 
because the affidavit was not corroborated as required by Rule 4 of the | 


_ Rules of Practice, and was sworn to before a notary public, who ap- 


- pears as attorney for contestant. Thereupon, the ete dismissed 
_ said contest, for the reasons above stated. | 
The decision of your office states that “ although a stranger to the 
| record ought not ordinarily to be heard in a case prior to the day of 
trial, (see Hanson v. Howe,2 L. D., 220) still, in this case, Winans’ 


 - affidavit was fatally defective and his contest should not in the first — 


_ ploce have been allowed. Undoubtedly; therefore, it was proper for — 
you, at any time, to dismiss such a contest, either of your own cpa 

or at the instance of any one calling attention to the irregularity. _ 

This ruling is not in harmony with the decisions of this Department, ie 

or the former rulings of your office, and is also inconsistent. If the — 

omission to file the corroborative affidavit was, was a mere “ irregular- 7 

ity,” then, the affidavit filed was not “ fatally defective,” ¢ as held in said — 


_ decision. — 


In Houston »v. Coyle (2 L. D. 58) the law and practice governing ; 
homestead contests was elaborately discussed, and it was held that, 


under Section 2297 of the Revised Statutes, jurisdiction vests in the 7 _ 


local office by the issue of “ due notice to the settler,” and not by virtue 


of the affidavit of contest. This case has not been overruled or mate- | | 


| rially modified by any subsequent decision of this Department. 
In Graves v. Keith (3 L. D., 309,) this Department, citing Houston vw 


Coyle (supra), decided that where the local officers issued a notice of | 


hearing for invalidity of entry, on verbal allegations of the informant 


without the affidavit of contest required by the rules of practice, and 


both parties appeared and the trial proceeded without objection by the | 
contestee, objection because of. irregularity of the proceedings may not | 
afterwards be made. 


The case cited in the decision of your office is not an authority in 
support, but rather in opposition to it. In Hanson v. Howe, this De. 


. partment held that it was contrary to law and practice to permit the © 
dismissal of .a contest regularly initiated merely on the motion of a — 


stranger to the record without notice to the contestant, and prior to the — 


hearing. 


Tn the case-at bar the affidavit of Winans had been received ata noe > 
tice issued thereon. ‘It contained the specific charge of abandonment . 


- and change of residence, required to be proven by the statute. If it. 


was defective in not having the required corroborative affidavit, as it  - | 


undoubtedly was, it was the duty of the register to have rejected the 
affidavit and pointed out to the contestant the defect that he might have 
an opportunity to supply the deficiency under the rules of practice. 
me the notice having issued, the contest was regularly initiated, so far 
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acne alah as any stranger to the Pee was ‘concerned, and font not be coe 
ae. dismissed prior: ‘to the day set for the trial, without notice to the con- ts : a 


| a testant. Hopkins v. Daniels etal. (41. D., 126). : | ee. ey 
ee The decision of your office must be eaversed? “Winang content will es 
be reinstated and Leigh’s contest will be suspended to await the final a 
oe ae determination of the contest initiated by. Winans. a 


e ‘RAILR 04D @RANT-HOMESTHAD ) ENTRY. | 


‘SOUTHERN Pao. R ‘rR. Co. % ‘REND. thnks 


aS Ca. On th the allegation of etlsent, sedi indonanity Stthaeaw al: the homestead en- os 7 - = : 


fyi is. received, the company to be specially. cited on offer to make final proof, 


| - Acting Seoretary Mulérow to Commissioner Sparks, November 23, 1885. : ee 





oT have considered the case of the Southern: Pacific Railroad Company ae Pr 


°,. ®, Quitman Reed, on appeal by the company from your office decision = 
~~ of March 1, 1884, allowing said Reed to make. homestead entry. of the. 2S. 

oo. SW of the SE. fof. Sec. 12, the W. 4 of the NE. 4 and the NW. Loft oe, 

Hoe” the, SE. dof See. 3 13, 1.7 8. R. 1 E., ‘Ss. B. M., ‘Los Angeles: district, ee 38 


=e _ California, -* ee 
~-. The land i in question is within the tiintyantlen. or indemnity limit Of. fc a 
ss ‘the grant 1 to said company, the odd-numbered sections along the lineof 
a: its route having been withdrawn for its benefit May 10,1871. 0 

. Township plat of survey was filed in the local office February 12, 1877." ee 
September 6, 1883, Reed. applied to make homestead entry fot said 


a . re alleging settlement in 1863. ‘The application was rejected by the i. : 
ie loos officers on the ground that. the land in the odd- numbered sections Poo 


| had | been withdrawn for the benefit. of said railroad company. Reed, 


a ~ appealed to your office, which decided that as “he appealed on the _ a 


ground that he was a settler on the land long prior to the grant to the - 


Pur railroad company, he will accordingly be permitted to make homestead oo 


entry forsaid land” | | es 
From said decision the company appeals to the Department, claiming, oe 
+) in substance: 3 cue ® 
. 1. Even if it were true that Reed settled 1 upon said tract at the date on 


oe “ claimed by him, yet in the absence of any pre- -emption filing homestead - . es 
as entry, or other recognized. claim, at the date of withdrawal for the bene-- Ss 
_... fit of the railroad, such settlement did not except the ‘tract from nthe se ee 


. operation» of the withdrawal. sae, 6 eae 
8, Whatever inchoate right Reed may have had’ in tie premises has a 
oe lapsed. (ander the act of May 14, 1880), by his failure to make home. > 

~ stead mpphoation, within three months after the oats of the township eg ee 


; a plat | ee 
ain 38. ice any ease, thongk. it aight have cn écmipetent f for your office Cae 
i. ae ‘9 order a a hearing t to determize the fact of Reed’s actual settlement at vos 
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‘the date siieced by him, yet your office cannot properly order his ions A 

stead application to be received upon his mere elegation of such settle- 

‘ment, without hearing or investigation. __ - eo 
These points may be disposed of, seriatim, very briefly : 


< _ First: The tract being within the indemnity limits, the only right 


_ of the company relating thereto was that of selecting the same for the © 
_. purpose of making good any deficiency within the granted limits ; and . 
according to the rulings at present in force in this Department, if Reed 


was found in occupation of the tract as a bona fide settler at the date £ 


’ when the company’s right attached, ‘his pate antedated and was panes | 
‘mount to that of the company. a 
Second: Any laches on the part of the settler as to the time of mak- ~ 


a ing homestead entry ‘is a matter solely between himself and the govern- a 


“ment, of which it is not competent for the company to take advantage. 

Third: It appears from the'records that it has been customary with 
your Office, in cases of allegation by a claimant of settlement prior to : 
the date when the right of the railroad attached, to order a hearing to 
_- determine the question of priority... But in this case the claimant pur. 
poses to make homestead entry and final proof at the same date, or 
with only the interval between the two necessary in order to-make pub- 
lication of intention to make such final proof. So if a hearing were to 
be ordered to determine the date of Reed’s settlement, and if it should 
appear that he did make settlement as he‘ alleges, upon his tendering | 
final proof, the company would undoubtedly again contest his right, 
which would subject him and the company to the expense of two oma 
ings. I therefore affirm your office decision. 

Since the company, however, has appeared in the case aS & contest: 
ant, I have to direct that. when notice of intention to make final L proof 1s 
ae the Conipany shall be specially notified. | , 


| HOMESTEAD BNTRY—SETILEMBNT RIGHTS, 
| Conk v. -REcHENBACH. | 


One holding as the jaan of another acquires 1 no settlement. ments under the home- : 
stead law. | 7 
The ownership of the aaevebueals eine in the pre- emptor at the ve of. his set: 
_ tlement such improvements inure to his benefit as aay, as ee made j in. per- 

son by him. » 3 


: Acting Seoretary Muldrow to Commissioner Sparks, November 23, 1885, : 


‘Tn the case of Rebecea Conk ». Ferdinand Rechenbach, involving the 
 W. 4 of the SW. 4 of Sec. 25, and the E. 4 of the SE. 4 of Sec. 26, T.6 
ON. R. 12 B., M.D. M. “Sacramento. California, the Department Novem- 
| bar 17, 1884, refused bs re-instate the pre-emption entry of Rechenbach 
- for said tract. , A motion to dismiss the application of Rechenbach for. 


1819 L Dol 
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; : es was overruled. in the departmental decision. of Auenat 24, 1885, 5 i : i 
—{4L. D., 106), and the arguments. of: counsel having been filed in ac. - ee 
nordanies: with said, decision, the case. comes Ae now. for disposition on, eee 


. the said application for review. 


ee." recitation of the record appears necessary to the 1 proper discussion ce 
Poe of the case. oo 
-. - The township plat 3 was filed Ju une 20, 1870, “September 9, 1871, |, Mary See: 
| Hoerchner. (widow: of Dr. Hoerchner) filed her declaratory statemen Rite oe 


for the tract, alleging settlement November 1, 1849. J anuary 16, 1878 1 ae 


ae : John. L. Hoy made. homestead entry therefor. — ge 
ooo. January. 25,, 1878, William Conk made pre- -emption filing for the Hand Ee 
ee alleging settlement December 21, 1877. May 4, 1880, Rechenbach. filed. 


his declaratory. statement, alleging. obtletent March 13, 1880.: ‘May: Pc 


ao 24, 1880, Rebecca Conk filed homestead application for the tract. ae 
“No rights are DOW asserted. under. any of the filings. or: entries, save ee 


eas : those of Rechenbach and: Rebecea Oonk, the others being either: aban- ae ees 


sans _ doned or: canceled. er: 
- From the evidence it appears s that i in. 1 1849 Dr. Hesestines settled upon pe 
this land with. ‘his. family, and: improved. and cultivated the. place. — ee 


7 While thus in possession Dr. Hoerchner brought from. the east: Mr. and re : a 
-. Mrs. Conk (his wife’s parents) and placed them uponthe landina-house 


oe. - puilt. for the purpose. In 1861 Dr. Hoerchner removed, from the. land, 


er ~ leaving Mr. and Mrs. Conk there.’ September 24, 1870, Dr. Hoerchner ae 
died. It is claimed by Mrs. Conk that:Dr. Hoetehner i in, 1858. gave es 
. : her. the place. by. verbal declaration. | Up. to.the time of D ie Hoerchner's na 
a : os o death, he exercised ownership and:control over the land, having placed ie ; 
ts al) the. improvements thereon. After. his death Mrs. Conk appears to. 


have. been. allowed to. remain. on the land. with. her son William, asa ; 


: tenant at will, or by. sufferance, though the property. was under the con: ae 
trol of the heirs. of Dr. Hoerchner. During this time, the Conks, mother = 


and son, were in the occupancy of a garden spot, comprising a few acres _ 


of land, but the.remainder of the farm was rented by the heirs to other - 
persons. The widow of Dr. Hoerehner testifies that. Mrs.. Conk was” 


ee, . permitted by the heirs ‘to remain on the land to keep it in order.” - 


John L. Hoy having purchased the -possessory right from the ie —e 


Sage of Dr. Hoerchner for the sum of $400 in 1878, made hishomestead entry = __ 
and began suit in ejectment against. William Conk, who was thenclaim- 
ing as a pre- emptor. In. this suit judgment. was ‘rendered i in favor of s as 
_ Hoy, who was placed in possession by the sheriff in January, 1880,on | 
the eviction of William Conk and his mother. Hoy then sold his pos- Ae 


sessory. right to Rechenbach, who filed for the land, and upon his appli- a. 


- gation to:make final’ proof a hearing was. had October 13, 1880,as be 
tween the parties hereto, the local office awarding, upon said hearing, © 
the land to ‘Rechenbach and recommending the cancellation: of Mrs. 
. Conk’s. entry. February 9, 1882, your. office. approved. such conclusion = 
erie of the local office, with the modification that Rechenbach should show ie is 
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. fall compliance with the law. to. the time when = applied to make arity. - 


— Rechenbach thereupon, without publication of notice, submitted on 


August 7, 1882, additional proof, which: acting upon, August 10, the . 
local office accepted and admitted his entry. Mrs. Conk then filed an. 
application. for rehearing, and your office held, March, 19, 1883, that. _ 
Rechenbach’s’ additional proof was. improperly submitted, no. ‘Titles hav-. 
ing been. given, canceled bis. entry, without prejudice, 1 re-instated the aa 
entry of Mrs. Conk, and directed Rechenbach to submit his prs atlet 


~~ due notice. | 1 Se 
In accordance with this decision, a heats was had aune 19, 1883, ce 


3 and further testimony submitted by the parties hereto, the laeal office. : 


again awarding the land to Rechenbach. . April 16,1884, the.case came - 


before your office on the appeal of. Mrs. Conk, and the decision of the Ses 


| district: officers was affirmed. | “Mrs. Conk again appealed and on No-. 

“ yember 17, 1884, the Department rendered a decision in her favor. This 
decision went mainly upon the ground that. Rechenbach had failed im. 

_ the matter of residence and improvement, and the motion for review ig 
based in effect upon the allegation. that the decision is s not | in pans - 


_ with the evidence submitted. 7 ae 
. The claim of Mrs. Conk. that the possessory S ieut to the premises was 
given to her by Dr. Hoerchner is not established. Her holding was that — ce ee 
of atenant and therefore conferred: upon her no. right. as a settler. Cal oe 
v. Swaim (3 L. D., 46); Callahan v. McLaughlin. (10 0. L. O., 256). 
Again, if Mrs. Conk was a settler in her own right, she did not assert aeees 
the same within the statutory period, but- waived said right i in favor of — 


her: son, who was dispossessed on the suit of Hoy, and by such action: 


she is now precluded from setting up any claim, pee to her: entry, as | 


against. the intervening adverse right of Rechenbach. 


The ownership of the improvements on this land: was in : Rechenbach E- 


at the time of his: settlement and said: improvements: therefore inured to 


. his benefit as fully as though-made in person by him. Pruitt v. Chad- ha od 
bourne (3. L. D., 100); Kurtz v. Holt (4 Id., 56). Both your office and = 
_ the local office were satisfied with the proof submitted as to the residence 


‘of Rechenbach, and upon a careful review of the same I am fully con- 
vinced that such conclusion was ‘properly reached. The evidence on - 
this point shows in substance that Rechenbach: settled March 13, 1880, 


and trom that time until his first offer of final proof resided. on the ion d : +3 


with but few absences and those of but slight duration. a 
‘From the foregoing it will be apparent that the decision of N ovember 


17, 1884, was inadvertently rendered and should therefore be vacated. se 


The said decision is accordingly set aside: The decision of your office 


js affirmed and the entry of Rechenbach re-instated and approved for - 


patent. The homestead entry of Mrs. Conk will be canceled. _ 
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FINAL PROOR—CROSS-EXAMINATION. 


_ HALVOR: HANSEN. 


if the local officers are in possession of information, tending. to serviéaahirt the ed : - 7 | 
faith of the claimant, such information should be made the basis for ane: Cross-= 


examination upoD the offer of final ‘Proof. erg Ge bie GA 
Secretary Lamar to Commissioner Sparks, N ovember 25, 1885, 


T am in receipt of your office letter of J: anuary 29, 1885, transmittin o | 
the appeal of Halvor Hansen from your office decision of December 17, 


i (884, rejecting his commutation homestead proof, for N. 2 of aos 4 of | oe es 


See. 6, T. 94 N., R. 55 W., Yankton, Dakota Territory. : - 
oe “Bansen made homestead entry No. 5978 for the above tract on he ce ate 
6th of July, 1882, and on the 21st of July, 1884, he attemptedtocommute = 
ne his entry. _ The local office. rejected his proof ‘for the reason that the a 
evidence in ‘regard to residence was insufficient and unsatisfactory, | : oe 
being so vague | that no conclusion could. be drawn from itastothe = 
length of time the claimant was upon, or absent from the land, and 
merely stating that he had not been absent, more than a few weeks abe ce 


ae time, without specifying the number of these absences.’ ” This action eee 


ie ‘was affirmed by your office as before. stated. 


- A careful examination of the proof submitted does not lead to due es 


ae conclusion. True, the’ entryman has not actually been upon the land 

all the time, and his absences are frequent and of considerable dura- 
tion. But he: swears that it is his residence ; that he is a poorman 
and obliged to be away a great deal of the time in order to earn money. 


“ to support his family and improve the land; that some of his family | 


7 ‘have remained upon the. land all the time, ail that it is their and his. 
7 nome. His statements are corroborated by two other witnesses. Here 


a “1g a prima facie case of continuous residence and good faith. See An- -. P 
drew J. Healy (4 L. D., 80), and cases therein cited. Were it not-for 


ae the statement of the local officers that “ the claimant Hansen i is known: 


by the register and receiver to be a resident of the city of Yankton, . 
where he is engaged i in business,” this Department would have no hesi- _ 


_ taney in reversing the action of your office. As it is, however, such _ 


statements, although injected in the proceedings irregularly, are suffi- _ 
cient to put the government upon inquiry. The proper thing for the 

_ local office to have done, knowing that the claimant resided elsewhere _ 
- than the tract in controversy, would have been to cross-examine the - 


’ . glaimant and his: witnesses fully upon such residence. and thereby. ar. : a 


rive at the truth... ae 
- It is not to that the atercotiypéd. form of eguiintaton proof - 


oe will be sufficient in all cases. It is simply a general formula for ordi- aes 


| so ‘nary occasions, and should i in all casés when necessary be supplemented | : 
by such other evidence as may be at hand, and the local officers are re-_ 


quired in all cases when necessary to * personally direct the examina- 


ae : tion of mimesis; in order to draw from them all the facts within their ae 
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‘owed requisite to a correct conclusion upon any y point connected — 

with the case.” . See instructions of April 8, 1884 (3 L. D., 211). a 

- Accordingly, owing to the unsatisfactory : and contradictory showing 
. DOW made, it is determined to not pass upon the merits of the case eat ! 
this stage. 

_ The papers accompanying your office letter of canst dated Jan 


_ uary 29, 1885, are herewith returned, with directions that you | direct the. 


local nities: to require Hansen to make his commutation proof de novo. 


Such proof being presented, the case will proceed in regular order. 





DESERT LAND ENTR Y—FINAL PROOF. 
ALEXANDER ToPoNoE. 


In view of the unusual obstacles encountered, and expense insacea, in procuring 
water for the reclamation of the land, final proof may be made, in the absence _ 
of an adverse claim, though the gous period, within which such proof shoul¢ | 
have been made, has expired. 


Secretary Lamar to Commissioner Sparks, November 25, 1885. 


I have considered the case of Alexander Toponce, on appeal ‘frow | 
your office decision of August 21, 1884, holding for cancellation his des- 
ert land entry for Sec. 26, T. 13 N., R. 3 W., Salt Lake City, Utah. 


Toponce made said entry on May 14, 1877. On October 18, 1880, in, ae 
_- pursuance of instructions trom your offi ce, he was notified to show cause aa ie 
within ninety days, why his entry should not be canceled, OnJanuary  ——- 


8, 1881, he forwarded a statement to the effect that he, with a neighbor. 
ane satya made several surveys for canals from Bear River and — 
Malade River for the purpose of conducting water therefrom to the lang 
in question; that he liad enclosed said section with barbed wire fence, 
and that if necessary he would obtain water | by boring artesian wells, 


. Jt does not appear that any farther action was. taken mye your Ome | % 


_ on this statement. 
On February 1, 1884, Toponee4 was again notified from your office: te 


show cause, within ninety days, why his said entry should not be can 


celed, and in reply on April 29, 1884, he forwarded his affidavit, setting 
forth ‘that he ‘chas in every way atte mpted to get water upon said land 
for the purpose of reclaiming the same, as required by law, and has ex- | 


pended over five hundred dollars in making surveys. for ditches from the : : 


Malade River,” and found it impossible to obtain water therefrom ; 
that he and others have organized a company under’ the laws of the | 


~ Territory, called the “Bear River Canal Company,” for the’ purpose of 


7 constructing a canal from the Bear River to the vicinity of said land, 


by means of which water sufficient to irrigate the surrounding country: he 


will be obtained ; that said canal “is now under construction”; that it 


— will be from: thirty-five to forty miles long; will cost $150,000, and that | 


he will procure sufficient water therefrom to irrigate : said land. 8 


oe ante. 


dl stead entry for the above described tract. At that date there stood of 
=  recotd in said office the pre- -emption filing of one Groesbeck for the same a 
land, made April 13, prior thereto. Beardsley does not plead i ignorance ee 
of this fact. He says that when he went to the local office there was@o0 
foundation for a house on said land, that on his return the house wasin 
process of construction, and that when completed it was occupied by. 
_. said Groesbeck for some time. Appellant says further that he became 
Pete satisfied that Groesbeck had a prior right to said land, and ‘therefore 
“. never made any improvements, of any value, thereon. ” On February ao 
~-'. 15, 1875, he voluntarily relinquished his entry, and i in povemitcrs 1884, . 
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‘On this statement, ,your office held for cancellation the entry of claim. : 


In a aonbraied affidavit filed on Pee | to this Departmeiit Toponee . 


-. alleges that he is now prepared to make final. proof. and payment, and. 
.. that there is no adverse claimant for the tract.. In view of these state- ae 
ae ments and of the nature of the: alleged. improvements, and the difficul- e. ee 
- ties. attendant thereon, the final proof of Toponce, showing full compli- ©: 
ance with the law, if submitted within sixty: days. from notice hereof, 2) 
the absence-of adverse claim, will be accepted. | | 


~The local officers are notified that: the field Tiotes on file i in your of - 


describe the land as. ‘first rate,” and the plat shows. that. the Malade— . : é 
es River runs through’ said section. 26. - They will: therefore require the 2 : oes 
clearest proof of the desert character of the land, and of the aes ak & 

ae made i in the affidavits above referred to. an | | 
eo ‘Said decision j is mpecordnsly modified. 


, -REPA YMENT—RELING UISHMENT, 
) _GipEon L. BEARDSLEY. 


. The entry having been’ made with fall notice of the rights of a a prior ctor, and NOE 7 


untarily relinquished, the claim for repayiment is denied. 


. Secretary Lamar to Commissioner Sparks, No vember 25, 1885, 


eee aT have examined the case of Gideon L. Beardsley , on appeal from your. a a 
- office decision of December 16, 1884, refusing repayment of the feesand 
--_- commissions on his homestead entry No. 2986 for N. 4 of NE. 4 Sec.24, 90°” 
-. 'T. 2 NR. 69 W., Denver, Colorado, and. reje cting. his application to aoe 
make a new homestead entry. | = 


,On June 20, 187 4, Beardsley went to the Taoal office. and miadé ee 


es ‘ made the application herein. 


Beardsley was charged: with knowledge of ean pre- -emption filing, and 


a . made his entry subject to the rights of. said pre-emptor under said filing. - | : a 
_ After eight months, being convinced that the pre- -emptor’s rights i in the ies 


Pt ne premises were superior to his own, he voluntarily relinquished, _ 


—*. Itis perfectly. clear that whatever loss Beardsley : may have stil a a 
jn this matter, is chargeable to his own. negligence or folly, and under 
such circumstances this Department will not grant the relief preyed. for: Pan 


Said decision is affirmed for the reasons herein stated. 


~ 


oe, ee THE sical te B68 


1 


“ “RE vrEW DENIED, 


GEoRcE w. Henry. 


_ | Motion for review: of departmental decision of October 15, 1885, ( L = en 
Ps ane ay denied a Secretary Lamar November 21, ‘1885, Sg. og a 


con TEST—IN. TEREST OF THE GOVERNMEN T. 


DayTon 2. ‘HAUSE EY AL. 


| In every cpnteat the. Gevennat is.a party 3 in interest and will take care, 80 far as 


possible, that every applicant for public land shall show good faith in every act. 
In view of the charge and counter-charge of fraud, the doubt as to the correctness of 
-the record, and the conflicting ane eayas: as to se cal a further hearing! is 
| ordered. ro 7 


_ Seeretary Lamar to Commissioner Sparks, 3 November 28, 1885. 


I have considered the appeal of Lyman 0. Dayton from ‘the decision | 


- of your office, dated October 10, 1883, and October 15, 1884, adverse to. <e ey 
~~ him. | 


Itis shown. by the rae that on. June 4, 1880 0, Joseph F. Hause nisde P 


timber culture entry No. 2,972 of the NE. 4 of Sau: 23, T. 123 N., B. i es 
W., in the Watertown land district, Dakota Territory. : cee 
| “On June 21, 1881, ‘Lyman C. Dayton filed in the district land office —e 
as affidavit: of contest against said entry, averring that Hause had re- | 
- linquished the same to the United States. Théreupon notice was issued 
and the hearing was set for August 25, and continued until November 
1, 1881, to enable Dayton to perfect service “upon Seed which | was - 
. done September 26, 1881. , | . 
. - ‘Upon the day set for the trial, Dayton appedied and: filed a paper’ pur- 
i, porting: to bea relinquishment of Hause, and stating that about the __ 
_- 25th day of March, 1881, he‘relinquished to the United Statés all ofhis 


right, ‘title’ and interest to said tract for which ‘he held ‘receipt ‘No. . 


29725 ‘that he executed said relinguishinent upon the back of ‘said du-— 
7 e. pliate receipt, and duly acknowledged the same before a notairy public; | 
that he has not'‘seen said receipt since the execution of said relinquish- 
 ‘mnent, and does not know where it is, and the paper concludes with a ms Pent 
~* formal relinquishment of said entry. = ice = 
. The: ‘paper appears to. have been duly acknowledged before a tigate: Te 
re “public. The indorsement upon ‘said paper is as follows: “« Filed No- 
~ vember 1, 1882, held insufficient on which to base cancellation. ‘State. 
ment as to absence of receipt not heing‘sworn to. A.C. Millette, Reg.” 
- On November 1, 1881, James R. Dayton filed an affidavit, alleging 
7 that. the contest initiated by Lyman. Cs. ‘Dayton was spedilative and 
-. fraudulent, and was instituted for the @xpress purpose of preventing him 
from. enters said land under the homestead laws; and he therefore i 


sh 
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7 ; moved that the contest of eee ©. Davion be dismissed : tliat hae en. 


Se. - try of Hause be canceled ; and that he, James R. Dayton, he allowed to” os 


oo make homestead entry of said tract. On January 21, 1882, James BR. a 


_.... Dayton filed another relinquishment of Hause in the ipl office, where- a 

_ upon said entry was canceled and said Dayton perniitted to make tin- 
= per culture entry No. 5,070 of said tract. me 
On March 24, 1882, Lyman C. Dayton filed ; in ‘the district land 1 office, 


ee at Watertown, i in said: Territory, a motion. for a rehearing and review. 


of the decision of said office, made, or claimed to have been rendered, — | 


on November 1; 1881, holding his proof of relinquishment. by Hause 


insufficient, and. also of their decision of January 21, 1882, canceling = = 
said entry of Hause and nome James R. Dayton to make timber e 
culture entry-of said tract. | 7 oe 
The grounds of said motion are, (ye error in the rulings of the regis- Gees 
ter, and. (2) that no notices of said decisions were given to said Lyman _ 


C. Dayton, or his mares of record, as pecured by the rules of prac- _ 


os tice of this Department. — 


— With said motion for review were filed affidavits of Liymsin ©. Day- | 


= ton and his. said attorneys, in support of the allegations therein con- ‘a 
- tained. Under date of September 29, 1882, the. register and. receiver Me 
_ transmitted said motion, with a record of the proceedings, i in which the 


allegations of said Lyman C. Dayton were contradicted by the register, _ | 


- In said transcript it, appears that the following entry was made upon — 
-. the contest docket in the district land office, “November 1, 1881. Pres- - 


oe ent, W.. 8. Glass, Atty and contestant, and D. A. ‘Thomas, Att’y for -_ 


J.B. Dayton. Contestant files relinquishment and asks for cancellation - . 


Ba November 1, 1881, the contestant having failed to produce any testi. =~ : 


_. mony in proof. of the relingmishment set up in a his ae eae case is _. 
- therefore dismissed.” | - 


On October 10, 1883, your office considered the motion for iehéasinig, : 


re and refused the same, on the ground that Dayton’s affidavit of contest <) oe 
Was not accompanied by an application to enter the land. ‘Subsequently, = 


oa. - Lyman C. Dayton applied for a reconsideration of your said office de- — - : 
_ eision of October 10, 1883, and also filed an appeal from the decision of ae 
 . the register of the Watertown land office, dismissing his contest, which 


was transmitted by the district land officers, at Aberdeen, on March 4, 


| Ls 1884, By your office decision of October 15, 1884, the action of the 
: Watertown land office in dismissing said contest was approved and the 


Va A ‘ ~~ appeal of said Dayton dismissed, for the reason, among others, that said 7 : . 
"Lyman ©. Dayton made timber culture entry No. 5,259 of SE. } of Sec. 


2, 'T. 122.N,, B. 64 W., on March 10, 1882, which entry is still intact. 
‘Tt will be observed that no witnessés have testified in this case bee 
: fore the register and receiver. Ex- -parte affidavits have been filed by = 


i -. both Lyman C. Dayton and James R. Dayton directly in conflict, and a 


they cannot be accounted for, except upon the hypothesis that one or the © es 


ee oe has sworn, » fileely, It is pace by. ne “; ec aad ne “ e 


_ oa 
7 
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i. entire tract i In controversy has bese platted as an. sddition to the city ee 


of Aberdeen in said Territory by James R. Dayton, and that he has 
sold portions of the same. This allegation, is denied by the ex- ‘parte 
_ affidavit of James R. Dayton. | | 
In view of the charges of fraud preferred = both Lyman C. Dayton a 
: and James R. Dayton against each other, and the conflict with regard 


to the correctness of the record made by the régister of the Watertown — * 
office, as. well as the allegations relative to improvements made by the ~~ 


respective parties, it is considered advisable, before any final adjudica-. 
tion is made, that a hearing be had to ascertain, if possible, the 
truth in the premises. You are therefore directed to instruct the regis: _ 
ter and receiver at the Aberdeen office to order a hearing, giving due ~ 


notice to all parties in interest of the time and. place for holding the 
same. The inquiries of the register and receiver should be directed = 


with a view of ascertaining whether Lyman C. Dayton filed any appli- * 


- eation to enter said tract, and, if so, when; at what time the register 


- and receiver dismissed his contest against said entry, and whether due. _ 
— notice of said dismissal was given to Lyman OC. Dayton, or his attor- 
—neys of record; what improvements Lyman ©. Dayton has made upon 


- said tract ; iii said improvements were made, and their value. . In- 


quiry should also be made with a view of ascertaining whether either — 
- or both of said parties have acted in good faith ; whether they are 


qualified to enter said tract under the homestead or timber culture 


laws ; and whether said tract has been platted and sold as alleged. 


| It should be kept in mind always that in every contest the United 
States is a party in interest, and will take care, so far as possible, that 


| every applicant for public land shall show good faith in his every act. 
- Upon the receipt of the record and the testimony taken at-the hear- — 


ing, with the report of the register and receiver, you will proceed to te, aa! 


re-examine the case. James R. Dayton’s timber culture entry will be | 
puspendes to await the final determination of the case. 


RAILROAD G@RANT—HOMESTEAD ENTRY. 


- Onroaco, Rock ISLAND & Pac. Re Be Co. Vv. Basrov. 


While the entry of Easton served to except the inna on the operation of the rail- — ; . 
road grant, his. right under such si was forfeited by his failure to comply with sta 7 


the homestead law. - 
Final proof should not be submitted while the “gut to mks the same is Denaine on. 
appeal. ; | 


| Seoretary Lamar to Commissioner Sparits, November 28, 1886. 


I have examined the case of the Chicago, Rock Island and Pa. - 
cific Railroad Company ». Levi W. Easton, involving the S. 4 of SW. 
%, Sec. 20, T.. 79 N y R. 34 W., Des Maines, Towa, on appeal by the com- — 





Peer er are ee 
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— ay for your office decision of ‘March 20, 1884, allowing Easton mito i. 


ae oe +make final homestead. proof. 


The tract in question is within ‘the a anil or * inddmaiity limits. 
uf the amended line of the Mississippi and Missouri (Chicago, Rock Island — 
wud Pacific) Railroad, as established under the act of June 2, 1864, 
(13 Stat., 95,) the withdrawal for the benefit of which was made June | 
16, 1864. The lands were subsequently restored to homestead and pre- | 


_. emption entry, August 25, 1864, and again withdrawn June 7, 1865.” 


The record shows that at’ the date of the second withdrawal aforésaid, | 
ihe tract was covered by homestead entry No. 297, of date June ‘5, 1865, 
‘in the name of Levi W. Easton,: which was canceled July 20, 1872, for 
failure to make proof within seven. years from date of entry... js 
| . Upon receipt of a letter from Mr. Easton, stating that-he had resided on 
the tract about two years and six months, that his absence from the 
land was caused by sickness, and asking that his said homestead entry be | 


. -te-instated, your office, having before it evidence that Easton was en- 
a ae titled under the act of June 8, 1872 (17 Stat., ; 333), to credit for three. ee a. 
years? residence upon his hom estaaid, on account of services in the United = 
States Army,—on. the 29th of of March, 1884, re-instated hissaidhome- == 
oe stead entry, and gave him-an opportunity to make final proof according one : 
aS ae to law. From this action the railroad company appealed to this wales _ | 
> _ ment. _ , - 
- Parsuant to said decision: Easton | gave the ‘aagual. aoe ond pro- 


: wh ; | eeied to make final homestead proof before the. clerk of the court of © 


Audubon county, Iowa, notwithstanding the fact that his: right to do _ me 


ae 80 had not been finally determined. 


At the time Easton made his proof; his right. to , the land was eat: 


: <i tested by one Hannah Bush, who. claimed to have settled on, the traet , a Fs a 
pe oe AM 1871 and resided there continuously. up to date. A great amount aS 
—. ef testimony was taken and forwarded to the local office, which, onthe ©. 


4th of August, 1884, transmitted the same to your office for instructions. — : 


- ~The said decision of March 29, 1884, having ‘been appealed from, your. . 


office, by letter “F” of date January 30, 1885, transmitted the testimony se 

so taken as aforesaid, together with the other papers: in the case, to. 

. this Department for final consideration. — 

_... While the final proof of Easton ‘should not have bebh sade pending 
_ the appeal from the action of your office, allowing him such right, yet 


oe inasmuch as it has been made, and the proceedings of the same are be- 


fore me, I shall consider the whole ease on its merits. . 

_ It appears that Easton made -homestead . ‘entry, | as - aforesaid, on the 
| 5th of June, 1865. This entry being intact upon the record at the date 
of the withdrawal for railroad purposes, ‘operated to except the same 
from the withdrawal, and upon its cancellation i in 1872 the tract became 


| : _ subject to .éntry,. or ‘selection, by the first legally qualified applicant. 
-. No-such entry, or selection, appears of record. - It further appears from 


Shee the testimony, that Easton made settlement on 1 this tract some time in - we 
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the fall of 1865, and resided there until about, the 15th of Miccitadiing: ; ae 
1867, when he abandoned the same, moved. into another State, then Pe ast, 
back again to the county in which the tract is situated, but neversetup 


any subsequent claim whatever to the tract until that in his said letter — 


‘to your office. His allegations of sickness are not substantiated by = 
proof;.it is very doubtful from the evidence whether he is the identical. = 
Levi W. aston, who. served in the U. S. army, as aforesaid 3 he actu- 7s 
ally. abandoned said tract for at least. sixteen years, without ever at. ~ : 


= tempting to make final proof; and upon his own showing, were there ey 


no other claims to this tract, his final proof ought to be rejected. > | 
Again, this identical tract is now claimed by Hannah 8. Bush, whe 7 


made settlement in 1871, and, as before stated, claims continuous resi- | _ 


dence thereon up to dater Ag appears that she never made any; entry or _ - 


- filing for this land, however, but on June 27, 1884, she executed a, final’ 


homestead affidavit before the clerk of the aiciiee court of Audubon =~ 


County, Iowa, and filed it along wih the nme, taken at the hear- 
ing aforesaid. 


There-is not sufficient evidence: before this Depaaaeat to arrive sabe oe 
any conclusion in reference to Mrs. Bush’s rights to the land in contro-- =~ 
__ versy, and those: rights will not be adjudicated herein. - If her claim to = is 

_ this tract is as alleged by: her, there is no reason why upon pects. ae 


- in the proper manner, ‘she may not perfect, such claim. | 


_-‘The decision appealed from is modified in accordance with the views ee 
_. herein expressed. ‘The claim of therailroad company is rejected, Easton’s | 


afi final peer is rejected and his said entry will be: again cancers: 
PRA CTICE—A TLORNEY. 
‘SMITH Vv. LovELt ET AL. 
= The formal withdrawal ‘of an appeal. or contest by the proper ete of teoord. is | 
conclusive, and rights lost thereby cannot be restored by an attempted. Tevoce: 
tion of a withdrawal, after the intervention of an adverse claim. 4 


| Seeretary y Lamar to Commissioner Sparks, N ovember 30, 1885. 


‘at have considered the case of Tra Ww. Smith v. Edgar. A, ‘Lovell an - 


~ Andrew J. Webster, involving the NE. 4, Sec. 32, T. 112 N., R.74.W., 
Huron, Dakota Territory, on: appeal by “Webster ‘from. your predeces- one 


oe sor’s decision ae, Ss - dismissing ‘his contest and. allowing Smith air 
the right’ to contest Lovell’s timber culture entry of the tract in: que: ee 
tion. — ae = ) Teg - ares. eee 


On aie 16th of September, 1884, your office aes : ie rendered: a de- : 
cision in the case, dismissing Webster’s. contest and allowing ‘Smith 


the right to contest Lovell’s entry. From this decision, Webster duly = he 
appealed to this ‘Department. Pending the peepee aa on the 48th: a 
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April, 1885, ‘Lovell executed and filed his relinquishment for the és alove eae . 
7a tract, and. his timber culture entry was canceled. At the same time, | . 


-_ one Neil U’Donnell presented timber culture application for same tract. ee 


pe His application was “rejected, for the reason that an appeal by one a 
_ Andrew J. ‘Webster... is still pending.” From this rejection, 3 


_ O'Donnell appealed and the case came up to your office. It. ‘appears, 


es : however, that on the 27th of April, (the day before O’Donnell’s applica- — | 
re tion,) ‘Webster's attorney came to the local office and withdrew his : 
_ (Webster’s) appeal, and asked that the same be dismissed.’ On the 


a - 29th of April, Webster came to the local office and stated that his at- ; bee ee, 


-s >. torney had acted in this matter without his knowledge or authority. ee 
- The register states. that it transpired that the non- -payment of alleged 


: attorney’s fees was the motive which prompted the aforesaid withdrawal; 


ee and that subsequently ou the same day Webster and his attorney came | 


ie to some agreement, when the attorney formally withdrew the with- ae | = gk 
drawal. At the same time Webster filed application to enter the tract ~~ 


“s under the timber culture law. On the 25th of April, 1885, (three days : 


: prior to the filing of Lovell’s relizquishment,) there was filed in the cre 


ono 5 Joes office a withdrawal of Smith’s contest, signed by his attorneys. oo oe, 


: : ; On the ist of June, 1885, one of Smith’s s attorneys filed an affidavit in 
~ the local office, alleging that when he executed the withdrawal of 


_ Smith’s contest, it was delivered to Webster’s attornéy, with the under- 


% _ standing that both were to withdraw, and that both Withdrawals: ae 
"were filed by Webster's attorney. In the same affidavit, he accord- 


ingly withdrew the withdrawal of Smith, and said it was. never to be | 


+ filed, unless Webster also withdrew. It may be remarked. in passing . 


Bay that ‘the attorneys for Smith are the same astorneye who are e prosecuting Y eae e 


the said appeal of O'Donnell. 


' Your office took no action in reference to Hise later joi at el 


eee the local office subsequent to Webster's said appeal, except to transmit ae 


all the papers pertaining thereto to this ear pnene by euers of ‘May - 


Bh and June 19, 1885. "Beles 
. Without passing upon any of the sacdtiona tained: by Webster's said a a 


: ‘peal: it is sufficient herein to say, that the withdrawal of said appeal . 


by his attorney, acting within the scope of his ordinary authority, 3 IS@  - 3 
at determination of his rights as they. then existed. ‘It may be true that 7 
os the attorney acted unwarrantedly to the detriment of his client ; but. ° 
_ that is a matter wholly between himself and his client. It is not the =| 

_ business of the Land Department to adjust matters growing out ofthe ~~ 


oo -. relation. between. attorney and client when. the government will not. be. : oo ee 


injured by. any of such matters. Neither can it be Said that the with- 


a ae drawal of a withdrawal of an appeal. ipso facto revives the appeal. — 
oe : . Again, the withdrawal of Smith’s contest by his attorney i isadetermina _ 
. tionof whatever rights he (Smith) had in the premises; and awithdrawal — 


8 _ of such withdrawal will not ipso facto re-instate his contest. It matters 


Cae not what agreement he may have had with Webster's attorney in ref. 
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erence to the matter. Such agreements tend to indicate bad faith antl 
_are always to be discouraged. The withdrawal of Smith’s contest, the 


withdrawal of Webster’s appeal, and the relinquishment of Lovell’s | 7 


_ timber culture entry, operated to divest all rights which any and all of 
the three parties had to the tract in controversy, and the land thus be- 
came open to settlement and entry by the first legally qualified appli- — 
cant. This appears to have been O'Donnell; and there being no other 
claim to this tract existing at the date of his said timber culture appli- 

cation, he will be allowed to make timber culture entry of the tract in 
controversy, dating his right to do so from the 28th day of April, 1885, | 

when he filed said application. The claims of Webster: and Smith are a 

- hereby rejected. 3 


AC C OUN TS—A PPEAL— CERTI ORA Br. 
GEORGE K. BRADFORD. 
. It Ties within the discretion of the Commissioner of the General Land Office, to adopt 


such methods in the examination of accounts, as may seem to him best calculated 
_ to ascertain the justness and accuracy of the same, and his action in such matter 


is not subject: to appeal, though it will be reviewed on certiorari for due: cause oe 


shown. 


The writ was denied, where it ppneated that the sajuaitnent of an. account for gerv- 


ices as deputy surveyor, had been auepended, pending an examination of the work 
in the field. , : 


——- Secretary Tage to Comimissioner Sparks, Névember 30, 1885. 


A petition has been filed c on behalf of Deputy U. Ss. Surveyor Cee 
_K. Bradford, asking the issuance of a writ of certiorari with respect 
to the proceadings. of your office in the matter of adjusting said Brad- 
ford’s claim, aggregating $4,930.74, for services. performed in Louisiana 
under survey contract No. 22, dated August 8, 1884. | 


It is set forth in said petition that the field work: aie said c continek — 


- -was executed in due accordance therewith, and pursuant to the law 


and regulations governing surveys; that the field notes and maps of 


- such work, together with the statement of account therefor, were re- 
turned in form with the approval of the U. S. Surveyor General for the 


State of Louisiana, and, that so far as the knowledge of. the petitioner _ 


extends, no charges have beén preferred against the field work under 

said contract. That under a general order of your office of June 20, 1885, | 
the petitioner’s account was suspended. ° 

- It is further alleged that on September 14, 1885, said Bradford, 


through his attorneys, addressed. your office requesting adjustment of , 3 


said account, or, if it should be deemed advisable to examine the peti- 
tioner’s eo in the field prior to the allowance of the account, that 


a such examination be at once ordered under section 2923 of the Revised e = 7 


eee To this request, it i is 5 alleged your office responded Septem: 
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ber 25, 1885, declining to order: the ‘eximination.; in ‘then manner: ‘sug: 


oe gested, but adding that: as soon as a sufficient number of examiners of 


a ~ absence of express statutory direction, the right and duty to pursue rene 
_._ sueh course as may appear to you best calculated to ‘ascertain the just. | 
mess: and accuracy of the accounts thus. specially confided to'yoursu- | 
a pervision. Hence as the selection of. a method to be pursued i inthead- 

-  justment.of an account, or class of accounts, is left within your discree 
tion, it follows that you properly held that the applicant, herein was s not ne 
entitled to.an appeal. Rule of Practice 81. re 

: - The discretionary authority recognized in ‘the forevoing ' is, Co 7 


" surveys were appointed, commensurate with the work involved, the sur- 
>. -yeys in Louisiana would receive prompt attention ; and that; replying a 
ioc, - further, your office informed petitioner, on September 30, 1885, that said oy. Bee 
“account would remain suspended’ until a field examination of the work 
was made in accordance with the method indicated i in. \ the letter. of Sep- Pe 
- - tember 25th. ane a | a 
+ _ Thereafter it appears that said Bradford in. aaa form aed frou : eo 
the action of your office, but the appeal wag not allowed, for the reason, 
as stated in this petition, and shown. by copy of your office decision of 
October 19, 1885, that the order of June 20, 1885, suspending actionon =| 
ey, Sale surveying | accounts pending examination of the work in the field, = 
oo. Was a matter resting solely within your discretion as Commissioner, aaa ce Ona 
hence not subject to appeal under the Rules: of f Practice. . e Thereupon. ma 
oS 2. this application was made. ae 
2 This urged. by the petitioner that he was. ‘entitled to. an aposal: bat 
that if it shoud not be 80 found, thier: your action should ‘be reviewed 
oe certiorari. cn ae 
Section 456 of the Revised Statutes provides that, “AN returns rela- a ee 
tive to the public lands shall be made to the Commissioner of the Gen- 
- -eral Land Office; and he shall have power to audit and settle all pub- . 
die accounts relative to the public lands, and upon the settlement of . 
avy such account, he shall certify the balance, and transmit the account, == 
with the equehers: and certificate, to the First. Comptrolier of the Treas- ae 
~~ ary, for his examination and decision thereon.” — . 


The general: authority SO. conferred carries with it, of nesoneiy in: ‘the _ | 


a | subject to review on certiorari by the Department in the exercise of its. 


| 7 Je supervisory powers if it shall be made to appear that your action was: : oS 
ee _ irregular: or without due warrant of law. ‘Florida Railway 2 and ‘Naviga- ee ae 
eho: : tion Company. ®, Miller. (3 L. D., 324.) - 2s : 


‘Section 2223 of the Revised. Statutes, under which thé petitioner re- : | 


ae quested an examination of the field work to be made, provides, with ree. | e 


oe ee spect to the duties of. surveyors- -general, among: other things, that “‘ He 


- ghall, so far as compatible with the desk duties of his office, occasionally 

: inspect the. surveying operations while in progress in the field sufficient 
| — to satisfy himself of the fidelity of the execution of the work according =. 
to contract ve and when iti is s incompatible with his other duties eee 
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‘fort the surveyor- -general to devote the time necessary to make'a cpa _ 


7 inspection. of’ the work in. progress, then. he. is authorized: to. depure Be. ; 2 . 


- confid: ential agent to. make such examination” . 


Tt is alleged that the act of March 3, 1885, (23 Stat: , 499,) making | - a : 
an appropriation for. ‘surveying the Pablie ‘Bands? amplifies the pro 


| visions of the foregoing section, and authorizes the examination asked. 
it being provided i in said act as-follows: “And of: the sum appropriated: 


"not exceeding fifty thousand dollars thereof: may be expended for occa — } 


sional examinations of public’ surveys in the several surveying districts, 


in order to test the accuracy of the work in the field and to prevent pay. ae. 


- ment for fraudulent and imperfect surveys returned by deputy survey: 


| ors... . Provided that. all appropriatiovs herein under public landw = 
ian shall be expended under the direction of the Secretary of the Interior.” | 


As the act quoted does not provide for the manner in which suck | 
| occasional examinations shall be made, and declares such appropriation: a 


is for the purpose of preventing payment for fraudulent and imperfec. . a - 
“surveys returned by: deputy surveyors, leaving the. expenditure therefor 


under the direction of the Department, it is apparent that: the inspec. 
tion thus authorized is not confined. to that specified in Section 2223 | 


-. where the examination was to be made while the work was in course of ae Rt : 
execution. | ee 


It appearing then that you are phanged with the sity of f carefully 2 
scrutinizing accounts rendered for Surveys, and that.a-special appropri — 


ation has been provided: for: such purpose, without limitation as to the os 


method to. be pursued: in examining into the basis of such accounts, the a aa ; 
- eonelusion is obvious that your action herein raises no such question of - 
irregularity or illegality.as would justify thei issuance of the writ prayed ee 


_ for, and the petition 1 is accordin ngly dismissed. 


F 
. a 


‘MININ G CLAIM—PROTEST. 


SovniwESTiIEN. Me. Co. ® GETTYSBURG. LOE Clam. 


"Adverse claim having been filed, and full opportunity accorded for the settlement in. 


court of the questions now urged by. protestant, who claims.as the assignee of the — : 
- adverse claimant, but disclaims for itself the position of adverse claimant, further 


ae j objection resting on alleged prior and legal" possession. will not be entertained. 


Secretary y Lamar to Commissioner Sparks, November 30, 1885. 


a On the 27th of August last I re- -opened, for purposes of argument. oe ‘ : 
further consideration, the matter of the protest of. the Southwestern __ 


Mining Company, assignee of the Techatticup Mining Company, against 
the issue of patent to George Burnham, George H: Vickroy and others, 


- for the Gettysburg Lode so called, M ineral munity? No, 173, made March = S 


31, 1877, Carson City. District, Nevada. ao 
By decision of your predecessor, dated July 23, 1883, it was ‘held that . 


the proof in ‘support of the application showed a substantial compli- ae 
- ance with the requirements of the act of July 26, 1866; and in view: Oty aa 
the es of time since the ae of: the same in October, 1867, and the. Nes 
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oS eee defanlt. of protestant: in re to an. onder for heariigs ie 
made at request of said. Techatticup Company, the late Commissionet ate ae 
further signified his. intention, upon the filing by the manager | of the ore: 

a Southwestern Company of. copies of certain. alleged conveyances, “ to = 

waive whatever informalities may oe in the record and epprovetne ey 


a ease for patent.” mn 


The protestant did file an n abstract of title relating to said conveyances, toe 
but protested. against the issue of the patent, and brought the matter = 
+ by petition before my predecessor, who, on the 18th of December, 1883, age 

. affirmed the action of your office-and returned the papers. - 
ies Application for suspension of this proceeding was filed, and “the: one 
oe 3 papers: ‘were again before my predecessor, who on the 3d of March last 4 

~ vemoved. further suspension, and directed. the Gecision to be carried into d 
effect. 3 


‘By departmental indorsement of 13th March, upon a renewed oma 
vation for reconsideration, the matter was again presented: for official ... 
veport, which was rendered on the 14th of that month, and after due 


eonsideration and oral argument, it was determined that the technical 


bar of res judicata did not apply so as to prevent further examination 


with a view to such disposal’ as might be demanded anaee all the cir- 
cumstances. (4 L. D. 120). 


Argument, both oral and by brief has seconde ely been had upon the 


matter as formulated, viz: 


~ (1) Whether or nat such validity. teaches to the initiators proceed: 


ing, in view of the apparently conflicting interests, as to seas patent 
-  f0 issue thereon; and : 


«6 (2). Whether or not such substantial compliance with lawi 18 shown. as 


would authorize a waiver of informalties in case it be found that the 
_..dverse proceedings constitute in themselves no bar to the claim. of the 
_.tpplicants.” 


~ This formulation of the issue was made in view of the ‘fact set up-in 


he recital that, although appearing as a protestant, the interest of the - 
- Southwestern Company had already been “in terms recognized by your 


office and the Department.” It consequently became in my judgment 


7 important, before concluding, against its protest, a matter which had at 
the first been proposed on account of an assumed consent of the com- 


pany, that opportunity to be heard and ‘fully state. its Boa mon should | 


_ be given to said company. 424 

By. the showing made upon the areament a thing’ are © completely ~~ 
an established, namely: (1) that the Southwestern Company expressly =  _ 
— diselaims the position of adverse claimants as that termisknown tothe = | 

. ‘mining law, and (2) that after having had the proceedings stayed by a. 7 

_. formal notification of the register and receiver on the 11th of February, 7 

1868, upon a fall and formal notice of an adverse claim filed by the 
: < Techatticup Mining Company on the first of February, 1868, in which jn 
-. protest and claim was couched a specific prayer for the granting of such | oe Re 
ee stay. ce ‘until : a final settlement and a locas in some e court of me: 
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tent jurisdiction,” no resort was had to such court, and nothing appears 
- respecting the claim until revived in 1876 and 1877, and carried forward — 


to entry in October of the latter year. A third fact was already promi: — 


‘nent, to wit, that the Southwestern Company claimed its interest by 


virtue of alleged purchase of the interest of the Gettysburg Mining ~ : 


Company (limited), grantee of twelve of the fourteen claimants parties 
_ to the entry, and also by purchase and control of the entire interest 
of the original protesting Techatticup Mining Company. | 


I think from these established premises the folowing conclusions FOr 


sult. 2° 
1. Had no cavenee plait Wes Aled thé prima facie case made by the | 
applicants would have supported the entry, as the law was then con- 
strued and administered, so far as relates to to the possession of the mine. 

2. Adverse claim having been filed, without objection as to time of — 


‘filing, so far as shown, and the “stay” having been declared by the — ° 


proper officers, full opportunity to take the case into court for the deter- 
mination of the question of the right of possession was afforded ; and ‘ 
as necessary to that determination, all incidental questions were: in- 
volved. The whole controversy was for the court; and having failed 
- to-assert it there, no objections based merely upon allegation. of prior | 
and legal possession can now be heard in this Department on behalf of 
. the parties disclaiming as aforesaid. 


8. The sufficiency of proof upon questions of- fact to sanboi Meo eos a 


prima facie right having already been favorably adjudged by the regis- -_ 
ter and receiver, by your office, and by this Department,. the money 


7 having been paid, and the entry permitted to stand for eight years ae 
past, such finding should not be disturbed, except se controlling a. 


reasons. ea ¢ 

Upon the whole I therefore decide that substantial justice will be best 7 
_ Subserved by a removal of the suspension from the issue of patent, thug 
leaving all parties to assert title thereunder according to their aa eas . 
-ive interests through the sneer) tribunals. | a 


MINING CLAIM—DISMISSAL OF SUIT. 


MONROE Lope. 


A sc clniiany dismissal of the suit instituted in the court by the adverse nlaay claim- 
ant, is held an abandonment of the ground in conflict, and a sufficient waiver of 
claim to the entire width applied for by the lode claimant, to authorize the i issne 

of patent accordingly. | be 

Aside‘from any question as to the competency of the evidence, the clause reserving’ 

_ the rights of a townsite, will not be inserted in the patent, as all the claims of 
7 discovery and location antedate the town settlement. | | 


Aoting Secretary Muldrow to Commissioner Spar ks, Nosonten 30, 1885. 


_ I have considered the appeal of the Caledonia Gold Mining Company | 


- from ‘your predecessor’s decision of HORLRALY 26, 1884, in. a matter of 
1818 L D——18 
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Sas ‘the Monroe Lode ‘lain; mineral Sitry No. 101, Deadwood, Dak. al 


eo lowed by the district office December 17, 1881, after the application, > 7 
ae publication, and the dismissal in court of all adverse, claims, 


— But two questions appear to be important in disposing of this a 


ae Ate It appears that before application was made for this claim an ap. ‘ . aga 

as - plication, was made by Matthew H. Johnson for patent ona claim des». 
aa? 4. ignated as Placer No. 10, Bobtail Gulch, with which a part of. the gure- 2S 

face ground of Monroe Lode claim conflicts: The owners of the lode — 
> did not adverse the placer claim. On publication of. the lode applica- 

tion, however, the owners of the placer did adverse the same and went ; 

- Into court. to determine the right of possession, and. afterward vo oe 


“s tarily dismissed their own suit. 


- .. - Your office held, notwithstanding this a sceaalan: that, as ; the pliicer on ee 
a “¢laim was first applied for without adverse by the lode claimants, the 
surface ground of the latter claim must be limited to twenty- five feet 
ne oe on each side of the lode where it passes Hroue™ the ey claim as sur - 
veyed and applied for. Sa 
“| | think the withdrawal of a suit ezeculany and eae bidught: i, 
oe ASB sufficient waiver of claim to the entire width applied for to author- _ 
. ize the issue of patent to the lode applicant, and is an abandonment of 
—-* the:small portion of alleged placer ground included i in | the No. 10 appli- a 
_ -eation, which conflicts with this lode claim. — 





Pee 
ee 


2d. Tt i is found by your office that an ee ee ae thi: testimony - 


—? ‘hi in the matter of the protest of John Plunkett et al.o. Matthew H.John-. 
_. son discloses that a portion of Lot 202 is within the town of Terraville, = 
-_. therefore shouid a patent issue for the Monroe Lode claim Lot 202, min-. 
eral entry No. 101, it will contain the usual townsite reservation. ae oa? ae 
“os. Without referents to the question of admissibility of testimony taken Pee 2 
“in another case, in which the decision makes. no mention of any notice 
— §o-or opportunity to be heard on the part of these. claimants, Tam Of =e oe 
the opinion that no case is made out in the proceedings referred to 
-.-. which requires the insertion of such clause in this patent, under the =~ 
. ules which have been established for the regulation of these matters. oe 
vee All the claims of discovery and location. antedate what may ‘be in ay ee 
oe sense regarded as a town settlement right: entitled to consideration. ore 
oe ~The proof to ‘sustain the entry seems ‘sufficient, and I am of the opin- a Sek : 2 
ee. - jon that patent should issue as. prayed by. appellant. ‘The. appeal ig. 2225" 
ae ~ sccordingly. a sustained and ‘your Prades decision reversed. Wee 2 
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‘PRA C TI CE—R ULE 114, 


CoLLaR v. Conar. 


This 2 rule requires the transinission only of the papers filed i in ‘support of the motion 
| - or: application. : 


Acting Seoretary Muldrow to Commisssioner Sparks, December 6, 1885. 


- T have considered the: motion for review of departmental decision, ren- | 
dered July 15th last (4 L. D., 26), in the case of Squire T. Collar v. ‘Lay: 7 
ton Collar, involving the sw. 4 of Sec. 10, T. 113 N., R. 63 W., Huron a 
hae district, Dakota Territory. an 
Said motion was:filed by the attorney of Layton. Collar in your office | 
on August Lye and transmitted with the record’ in the: case. by letter 
— dated September 1, 1885. The motion does not present a prima Sacie 
showing why said ‘departaental decision should be revoked. No new 
evidence is offered, no authorities cited, and the: grounds of error in — 
sisted upon. were duly considered in the decision sought to be reviewed | 


- Your attention is called to the ‘fact’ that the record inthe case wae . 


| transmitted by your office letter of September Sth last, with said motior | 


_ forreview. Rule 114 of Rules of Practice reads—“ Motions for review be — _ 


fore the Secretary of the Interior, and applications under Rules 83 and 
84, shall be filed with the Commissioner of the Land Office, who will 


thereupon suspend action under the decision sought to be reviewed, 
and forward to the Secretary such motion or application.” Said rule _ 


does not require the transmission of any papers in the case, except the. 


motion or application and the papers filedin support thereof. If upon 


_ examination it shall be considered advisable to have the record of the 

- ease sought to be: reviewed EreUs Eee to this Departinent, your office 
will be notified accordin gly. = 7 

gune application for review is ole 


| HBARING ON. SPE BCIAL AGENTS’ REPORT. 
J AMES COPELAND. 


- When 2 east is vr anleieds on the report ofa apectall aeerity the local office should not 


consider the ex parte testimony submitted. by the claimant in making his final - im 


proof. | 


A motion by the ontryman to aianiiss the preesenGekk on the ound of the insufficiency _, 


of the evidence, having been sustained, obviated the submission of testimony on 


his part, and it was error to thereafter cancel his eniy without allowing him Op- - | 


portunity to rebut the proof offered against him.. 
e. Aeting Secretary zy Muldrow. to Commissioner Sparks, I December 5 1885, 


T have considered the appeal of Ji ames Copeland from the. decision. of 
your predecessor on December 5, 1884, holding for cancellation his cash. 
-. ebtry No. 1891, commuted from. homestead entry No. 4514, Watertown | 

_. series, for the SW. ¢ of Sec. 29, T. 123 N., of R. 63 W., Dakota ‘Territory. 
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7 ‘Tt appears from. the. record that Copeland made homestead; ‘entry * doe 
| May 10, 1881, and. commuted the same to cash. entry January 4, 1882, - 
Bote having filed his affidavit and. submitted proof thereon in full compliance: | 
2 at with the law. Uponareport subsequently made by Special Agent Jaycox | 
"you suspended action on said entry, and directed a hearing thereon. At | 


this hearing Special Agent Jaycox, representing the Government, tes- = 


a i tified that he ‘‘found a house twelve by fourteen on the land and about Pie a 
ten acres broken. Total value of improvements about $7 5.00. ‘Thehouse - ; 


ie had not been completed. The roof was not finished. There-was no =: 
_ . stove pipe hole, or chimney through the roof, and all the indications nm 


— about the house showed that the house had never been lived in. The 


- nearest settler never saw any smoke come from the house. ‘The claim- - 


ant visited his claim but seldom. He boarded in Aberdeen and loafed 

~ about town,” etc. The case on the part of the United States closed with 
the testimony of said witness: whereupon, counsel for Copeland moved _ 
to dismiss said proceeding upon the insufficiency of the evidence. The 


a 7 register and receiver sustained said motion, upon the ground that “ the . : 7 
United States failed to make out a prima facie case in not showing that 


the statements in the final proof were untrue, or that the claimant had — 
not had his residence on | the land at and prior to the time of making = 


"hig final proof.” 


a Upon an appeal filed by the > United Sidtds, your ilar refused. ots ‘ % 
to concur in the opinion of the register and receiver, and held that. 


« said entry appearing from the evidence to have been invalid from — 7 


- want of compliance with the law, and no testimony having been offered 
- ‘at the hearing in defence of the claim, the same is held for cancelle,, : 


et -jion.” From which decision Copeland appealed. - ee 
“When a hearing has been ordered. by the Commissioner of the Gen- an ee 


eral Land Office upon the report of a special agent, such hearing is 2 | 


ae proceeding de novo, and the register and receiver on such hearing should. . SS 


- got consider the ex parte. testimony submitted by claimant in making his 


ginal proof. | The testimony submitted by the government. in this case 


showed at least prima facie that the law had not been complied with — : 
by claimant, and not being rebutted by any evidence proper on. that. : 


= hearing. to be considered, ‘it was excor to dismiss the case ® against the ae 


: | government, , ; 
‘But the motion of Copeland was in. the nature of a non- a which 


being sustained obviated the necessity for him to submit proof. Had = 
the motion been overruled, he would still have had the right to offer - 

~~ evidence to rebut the proof offered against him. The decision pnolaing i: 7 

his entry for cancellation denied him this right. | ae 

Upon this ground said decision is reversed, end. you will direct the 77 

_ register and receiver to continue the hearing of said case atasearlya 

. day as practicable, ; giving all parties due notice of the time set for such | as 


hearing. If at the-time set for said hearing the claima-at offers no evi- 
dence, said decision will stand ——— _ cme - 
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_ PRA CTICE-APPEAL— CER TIORARL. 
BLAKE ». RASP. 


From the adverse decision of the local office the , pre-emptor took no appeal, relying 
on his alleged right, under rule 81 of Practice, to appeal from the Commissioner’s 
decision if that should also prove unfavorable. The Commissioner held however | 
that the right to appeal from his decision was lost through failure to appeal 
below. On application for certiorari the Department denied the writ, as from 
the record presented, the case appeared to have been properly disposed « of under 
rale 47. , 


-hetiong Seoretary Muldrow to Gsinuieeuct Sparks, December 8, 1885. 


I am in receipt of your office letter of September 29th last, enclosing 
application of Ernest Rasp, dated August 26th last, to have the papers 
in the contest case of Moses W. Blake v. said Rasp certified to this De- 
partment under Rules, 81 to 85, of Practice, inclusive. | 

Rasp made timber culture entry November 16, 1883, for ‘tie NE. 4 1 of 
Sec. 18, T. 157 N., R. 43 W., Crookston district, Minnesota: On June 28, 
| 1883, he relinquished said entry, and on the same day filed pre- emption ; 
deolanatory statement au the same tract, alleging settlement Ju une 23, | 
1883. 

February 24, 1884, Moses Blake made timber culture eiitas, of same 


- tract. Rasp, after. duly publishing notice, appeared at the local office oa 


April 15, 1884, to make final proof and payment, when contestant Blake 
appeared aa filed written protest, and was allowed to cross- -examine 


<a Rasp and the witnesses introduced by him. Blake then offered to in- - 


_ troduce witnesses to testify in his own behalf, which was refused, upon — 
the ground that no hearing had been ordered for that purpose. 


There is nothing in the petition showing that Rasp did not have ful! | 


: opportunity to offer any testimony i in his behalf nor that any proof was 


allowed to be offered against him except from the peeeneny of witnesses a 


introduced by him. 
From the evidence submitted, the local. officers decided as ; follows : 


From the records i in the case, and the testimony adduced on eross. 
examination, we find that claimant purchased from one Pyle the NW. 4 
of Sec. 22, T. 157, R. 48, and established his residence thereon about 
May 13, 1883 ; ‘that about June 15, 1883, he moved his family to the 
house of James Longmeier, on section 18, adjoining his timber- culture 
entry, where he temporarily remained eight or nine days, and from there 
removed to his timber-culture claim on section 18, which he relinquished, 
and upon which he filed a pre-emption declaratory statement on June 
238, 1883, and again moved back to where he started, on section 22.. It 


ica was an attempt on his part to evade the restriction ‘of Section 2260 R. 


. §.; and if his actual residence has ever been changed from the NW. 4 


of section 22, he removed from his own land to make settlement upon a 


the land under contest, and is therefore not a qualified pre-emptor. 

| Wherefore his tender of proof and payment should be rejected and de- 

. elaratory statement No. 7905 declared canceled and forfeited to the | 
United States.” | 


From this decision no appeal was filed. 
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oo follows: 


2a «“ Hearing was had, aaa from aie testimony sadaiea: you. audi ake Pes - 
ioe - Rasp moved from land of his own in the same State to reside on the 
~ public lands, and that his proof should be rejected, and his entry can- 


- eeled. From this action, after due notice, no appeal has been filed, and 


On December 9, 1884, 3 your office approved | this aecision, holding as - a 


a _ the same is final and the case is closed. The doslaEory statement of ae | . 
| ‘Rasp is this day canceled.” _ 7 eo 


: February 25, 1885, Rasp filed an ‘peal: to the Departments but it 


> was held by your office letter of April 1, 1885: a3 
“An appeal does not. lie from the decision of. this office. inasmuch as 


the failure to appeal from your decision rendered the same final. ‘Rasp: Te 


has therefore no standing before this office as an appellant.’ ig oe 5 
- Whereupon, Rasp filed ‘his petition to the Department, reciting netd’. 


- facts, and further : alleging in substance that he failed to file an appeal | : cf 


“-- from the decision of the local otiicers, because he was advised by his 


counsel that when the cage was reported to the Commissioner of the 


General Land Office a a hearing would be ordered, in which he would es 
have opportunity to make full, clear and. satisfactory proof; thatitwas 
‘impossible to do so at the time of the hearing - because he did‘not then — 
a : expect a contest, and was taken by surprise; that he did not appeal be-  ~ 
cause he was advised by his counsel that if the Commissioner affirmed | 


.: a the decision of the local officers an appeal to the Department» would be —- i 


Ke allowed v under Rule 81 of Practice. 


gays: 


Waiving the question whether Rasp would ie ‘entitled to  afineal . 
- under this rule in a proper. case made, which is not necessary to con- 


sider in determining this case, ‘does his application present such a case. eG Pg 5 
~~ ag would entitle him to the right of ‘appeal under the rule? a ae 

~-. Rule 81 must be considered in connection with Rule 47 of the Bules at 

OF Practice i in “operation Rae to. Een 1, 1888, non Rule 48,) which is 


“In case of a failure to aca frou as iesiniou of the local officer Ss, 
their decision will be considered final as to facts in. the case, and will be — 


| _ disturbed by the Commissioner only as follows: (1), where fraud or gross: ae 
as irregularity is suggested on the face of the papers; (2), where the.de- 
_ Cision is contrary to existing laws or regulations; (3), in event of disa- - 


te — greeing decisious by the local officers; (4), where it-is not shown that ae 


; -- the party against: whom the decision was rendered 1 was s duly: notified of -_ oa 
the decision and oi his right of appeal. a 7 a 


Considering the record as made. by the ApuliGstion of Rasp. to — a 


this case certified to the Department, there was no error in the decision : 


of the Commissioner in approving the action of the register and re- i? 
 eeiver holding Rasp’s entry for cancellation, because—(1). There was 10. _ 
fraud or irregularity suggested on the face of the papers;. (2) The de- Be 


cision was not contrary to existing laws and regulations; (3) There was 


2 2 - no disagreeing decision by the local officers; (4) a Was ‘aly. notified a na 
Dac OL the decision and of his Hight of appeal: | Se | 


DECISIONS: RELATING TO THE PUBLIC LANDS. ae een 


"After all, the gravamen of the case 18 that Rasp supposed a evi- | i 


| snes sufficient to warrant a decision in his favor, and now seeks to 


3 : _. have the case re-opened to enable him to submit further proof. Neither _ is 
. Rule 47 (now 48), nor Rule’81 allows a finding of the local officers, un-. 


a appealed from, to be disturbed by the Commissioner for any such pur- : 


pose. Blake Pel a right.to appear and require. Rasp to make out ‘his 
ease, and there i is no reason shown why the matter of cs a was not 
at the time brought to the notice of the local officers. | 

Wheu the record of the case as made by the petition for csttitieation 
shows ‘no ground. or reason why the decision of the Commissioner should 
be disturbed, the petition will be refused by the Department. Consid-— 
ering the Rules of Practice applicable to appeals in the most favor able 
light claimed by Rasp, Isee no reason why his petition should be granted. | 
His Ene is. therefore merase and ‘transmitted herewith. se 


 PRACTICH—NOTICE OF DECISION. © 
Sr. Pavy M. & M. Ry. Co. v. ‘BAKKE. 
. As the notibe from the General Land Office informing the aeerens of ie BA venss 
decision erroneously allowed but sixty days from the date thereof for appeal, and — 
~ such notice: was not received until.after said sixty days had expired,. said. decision ae 
never bec ame final and the case was therefore properly re-instated. 


| Seoretary Lamar to Commissioner Sparks, December 9, 1885, ; | 


I aes considered the case of the St. Paul, Minneapolis and Manitoba 


Railway Company v. John Bakke,. on appeal bythe company from your ~ eo 


ove decision of February 12, 1884, rejecting its claim to the N..4, NW. ~ 
4 See. 31, T. 128, R. 84, St. Cloud, Minnesota, and re: ‘instating the home- oe 
stead sakeg: of Bakke Piteon: 

‘The tract ‘is within the grant to said company, scoaiedy the St Vin 


cree extension, St. Paul and Pacific Railroad Company, the right of | _ 


which attached December 19,1871. At that date said land was covered 
by the hamestead entry of one Dany, a made ‘November 1, ‘pike, 
and eanceled March 24, 1874. si 
Ou February 21,187 8 Bakke filed dec] ar én: statement for said tract, 
and on July 8th following changed said filing to homestead entry. On 
April 5, 1881, the then acting ‘Commissioner examined said homestead 
entry, held. fie same for. cancellation, and awarded the tract to appel- | 
lant, basing his decision on the case of Kniskern vy. Hastings and Dakota 
SBailway Company, (6 C. L. O., 50). The local officers were 2 directed | to | 
-hotify Bakke.of said decision. | | 
Accordingly, the register, under date of pal’ 11, 1881, mailed a no- 
‘tice directed to said Bakke,. concluding as follows: “Atppeal if taken | 
must be filed in this office within sixty days from the date of this notice.” 
An appeal from said decision was duly filed by o one J. V. . Brower, ag. 
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* ettorney for aa Bake: hae being found defective, w was sveivnbd by a! 2 oe 


. ‘Commissioner, and fifteen days allowed for. amendment thereof. ‘Said ee 


Brower was duly notified of this action, but. neglected to take ‘any 


- ‘farther steps in the premises. After the expiration of said fifteen days © a. 


the Commissioner was notified of the default of said Brower, and accord- oo 


is : : ingly on October 10, 1881, said entry was canceled. 


On October 22, 1883, Bakke filed an affidavit setting forth that he . 


ct settled on said tract in February, 1878, erected a comfortable dwelling a 


: house, and had continuously resided therein, with his family, ever since; 


_ that he made other valuable improvements, and cultivated a large por- . ; 


tion of said tract during each year, from the date of his said settlement; | 


a that the said notice of April 11, 1881, was sent to the wrong post office, | 


7 and did not reach him for six months after its issuance; and asked that tees 
he be allowed to make final proof. Upon this. showing your office, by 


- — ~ letter of November 5, 1883, ordered a hearing for the purpose of “de. kee. 
. termining the facts as to Bakke’s receipt of notice of the decision, and —— 


_ his right of appeal.” On January 16, 1884, said hearing washad atthe = 
land office, both parties being sepresented by counsel. . ~The testimony. ae 
-... there taken corroborates the statements made by Bakke in said affidavit, — 
eae il shows that he never employed said Brower as his attorney inthis 
matter, or any other; that he was never informed, by said Brower, of. 


his rights in the premises, or of the action taken by said Brower; that. 7 


ie : he first learned of the cancellation of his entry on receipt of said fees so 
of April 11,1881, requiring’ him to file his appeal within sixty daysfrom — 


. the date thereof; that the sixty days therein allowed for appeal had. a 


. long since passed, and that he concluded it was then toolate to appeal, 
.. These facts. are corroborated ‘still. farther Oy the notice itself, and. the ee 
-—- registry return receipt. _ | | | 


The company offered no eee - | a 
‘Upon examination of the evidence, your office, on | February 12, 7884, 


rendered the decision indicated above. From that peony the com- a 
ane pany appeals alleging error:— ee 

Tn not holding that. the question detained’ by. the cancellation of an 
ae. - the entry of Bakke in 1881 was res judicata.” are 5 

‘Tean not find that this point is well taken. Bakke was entitled te ered 


. notice of the decision holding his entry for cancellation, and :also to as 


sixty days from the receipt of such notice within which to file his ap- | 


peal. The notice actually sent him by the officers of the government’ 


: = required | him to file his appeal within sixty days from the date thereof, ie 
= and did not reach him until said sixty days had long since expired. He | 


+ was justified in relying upon the express words of said notice, and in 
i failing to prosecute his appeal. It can not be said, therefore, that your _ 
office decision holding said entry for cancellation ever became final, or 


= that the question therein passed upon has become res judicata. ‘Olaim- Le th 


ant is in condition to ask that his case be re- instated as it stood at ee ce 
od isi of said ee named decision. Ev ee | | 
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andée the circumstances the government will, not impute laches te. 
him, the appellant company is not in position to do so, and there is no 


other adverse claimant. Since the company has filed an exhaustive . z : 
_ brief upon all the points involved, I will pass upon the merits of the ~ 
ease in the present application. I find that the aforesaid entry of 


Smith, existing at the date when the grant to appellant. took effect, ex- . 


cepted the tract therefrom, and after the cancellation of said entry 
- Bakke was the first legal applicant for the land; that he has complied - 
with the. requirements of the law, and shown good faith throughout. | 


, The claim of appellant is therefore rejected, and the entry of Bakke — 


will be re-instated. ‘Said decision is affirmed for the reasons ) hereir 7 - 
_- stated. | | 
| VOID RELINGD UISHMENT. 
| ST. ‘PauL M. & M. BY. Co. v. CARLSON. | 


7 The calthg uiahiisend on which the filing was canceled, having been siosaren through : 
: , _ duress, was void, and the filing i is therefore re-instated. | 


, Beoretary Lamar to Commissioner Sparks, December 9, 1885. 


I have considered the case of the St. Paul, Minneapolis and Mani- van 


- toba’ Railway Company v. John Carlson, on appeal by the company 
_ from your office decision of January 22, 1884, holding the canceled | 
pre-emption sine of Carlson for re- instatamient on the SW. 4 NE. 4, 7 
SE. 4 NW. 4, NE. 4 5W. 4, and Lot 3, Sec. 29, T. 131, R. 38, Fergus | 
 Falis; Mmnesota. . . . Carlson filed declaratory statements No. 
1177, for the tract on May 13, 1872, alleging settlement July 5, 1871, | 
and lived upon the land until 1876, 6, wher upon bis relinquishment ar . 
filing was canceled on September 23d. On September 15, 1876, one 
Christine Carlson, mother-in-law of said claimant, made homestead —. 
entry, which was canceled for abandonment January 25, 1881. On — 


"March 17 , 1881, said John Carlson filed a corroborated affidavit, setting 


forth thathe . . . . . did not relinquish his claim of his free will, 
but from compulsion. The corroborating witnesses swear that during | 
said year, Carlson was very weak and sickly and that his mental con- | 


dition was such that he was not accountable for his own acts, and that. 
there was strong talk in the neighborhood at that time of having him _ 


- sent to the insane asylum at St. Peter, Minnesota, and: in fact he was 
for atime mentally deranged, and. had to be taken eare of. On ex- 
amination of said affidavits, your office on October 27, 1881, ordered a: _ 
hearing to determine the truth of said allegations. On February 16, 


. 1882, said hearing was duly had, the compary being popresenved by a | 


counsel. , 
Tam satisfied fom: the escinacie taken at said - hearing that the : 
statements made in Carlson’s said affidavit are substantially true, and — 
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oe that the naling aise of bis said filing w was "not his ee act, a 


a and he will be. allowed to have his edeclaaien statement No. A77 re- fs a 
- instated. 3 | we 


. Raid decision i is accordingly affirmed, 
ACT OF JUNE 3, 1878. —AD VERSE CLAIM. : 


OF: E HABERSHAM. 


| om The s apligany outa not ‘submit his proof until after the: expiration of the sixty cays 7 ioe 


of publication, 


oe a The “ adverse” or “ valid” claim specified 3 in the act refers to a claim initiated prior pga 


to the date of the application. 


The j issue raised by an ativerse claim i is as ts the s validity of such cinta while : a , pro- a, Se | 
ots Nest. calls 1 in qusaer the character of re land or the good faith of the applicant. | ‘ < os 


| Seoretary "y Lamar to Commissioner Sparks, December 16, 1885. 


_ tT have ‘considered - the appeal of r. E. Habersham from the acnision a ; 
~ of your office of October 8, 1884, holding for cancellation his cash entry 


S - ‘No. 5588 for the W. 4 of SW. tof Recher 8, Township 3t 35 south of Range Te" ae 


. | : 6 Ww: , Roseburg, Oregon. ; 


It appears from the record per Haber hain. filed | in ‘the gent office, a 


ioe : ! _- September. 6, 1883, his sworn statement to. enter said. tract as timber ; ig . 
_. land, under the act of June 3, 1878, and on that day. posted and pub- oe 


a lished notice as required by: law; of which proof was made. The. testi- o oo ae 
mony of witnesses as to the character of the land and improvements 


Was taken before a notary public, October 9, 1883, but the record does ue ete 


ee net show when this testimony was submitted to. the local officers. ee es 
On December-31, 1883, Charles Ladd filed declaratory statement on a tec 
the same tract of land, alleging ‘settlement. December 5, 1883. The 


— = receipt and certificate of payment issued to Habersham purport. to have = on 


ee ison issned. January 2, 1884, but the register, by letter of December 30, 


1884, to your office, says: “Proof of Habersham was received indue 


| time after publication, and was suspended to give ample time for Ladd’s — , 


rN ; protest, if he should make. one, and in that way entry was omitted till le oe 
> January 2 1884, by neglect: on account of other. business acemanding: a 


, _ attention at the time.” — ae =. 
No protest was filed to Hacbaraham's sapelieaton?s nor was any contest. aa 


a: a ordered, or initiated, when Ladd. filed his declaratory statement. On ae a . 
< June 3, 1884, Ladd. trarsmated his pre-emption entry to. homestead _ Roa 
entry. Your predecessor held that the application of Habersham 


| .ghould be held for cancellation, it being in conflict with the homestead. :. 
entry of Ladd, from which decision Habersham appealed... an ee 
The third section of the act of June 8, 1878, provides: ‘that after the ONO RE 


nibs - expiration of the sixty days of publication, re applicant shall furnish — eae a 


- to the ee satisfactory proof. of the character of the land Contam: 
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_ pinted by the act and that it was sunoceapied and without impr yvement. eae, 
The testimony was taken in this case October 9, 1883, thirty- three days Hen oe 


after the filing of the application. From this ev idence it would be im- 
possible. to determine what was the character of the land at the expira- 


_ tion of the sixty days, nor can it be inferred what these witnesses 
would have testified to at that time. Therefore the local officers should. : 


not -have received the money, nor issued the cash certificate, until. proof. 


had been made after the expiration of the time ee by the a act, and oa 


_in the absence of protest from any-one. 


- The irregularity of the proceedings and. eBIbAE of. duty on. elie Att 2 - ; , 
. of the local officers, however, should not affect the preference right oc 


the applicant, who it is presumed was governed by the practice of the © 
local officers at that date in respect to such proof. (See letter of Acting 


Commissioner Harrison, August 19, 1884; 3 L. D., 34.) The filing of : 
the preliminary affidavit by Habersham. gave, hin a preference: right — 


against every person, except a prior claimant and the United States, ” 
and no adverse claim can be initiated after his filing to defeat his es : 


erence right. An “adverse” or “valid claim,” referred to in Section 3, a 
refers to.a claim initiated prior to the date of the application. Hughes oe oe 


_v. Tipton, (2 L. D., 334). This however does not: prevent any one, 
whether a party in acereat: or not, from appearing at any time before 


‘proof is offered to contest the bona fides - of the @ application and the ‘ 
7 character of the land. (Id., 336.) 


When there is an adverse claim of file: at. ‘he date of the application; . 


‘ @ contest should be ordered, and the sole question then involved is the 
validity of such adverse claim. When there is no adverse claim of file 
at the date of the application, a simple protest will make an issue, andthe a 

_ . ‘sole question then involved is the bona fides. of the application and the acs 

. character of the land, and this issue must be made by protest filed for. -. .. 

that purpose. Martin v. Henderson, (2 L. D.,172); Rowland v.Clemens 

(Id., 633) ; Showers v. Friend (3 L. D., 210) ; Grooks v. Hadsell (Id., 258); | 


‘Merritt 2, Short et al., (Id., 435); Jones v. Tinley: (10.0. L.O., 365). 


Ladd has no right of protest by virtue of bis subsequent pre- emption te 
| filing, but by the provisions of the act, which permits any one toappear | 

ne one the expiration of the sixty days of publication and to file protest. “# 
The provision embraced in the third section of the Act of June3, 1878, 
- that after the expiration of sixty days, if no adverse claim shall have 


been filed, the applicant may, upon submission of proof be entitled to 


enter the ‘land and receive. patent therefor, is not a limitation of the - - 
right of any one to enter protest as to the bona tides of the application = 


and the character of the land, but refers solely to the period of time 


that shall elapse after the filing’ of the ceeds and before the ap. a 


_ plicant may submit his proof. | 
In accordance with’ this rnling, you ¢ are directa to remand thecaseto — 
_ the local office, with instructions to require Habersham to submit the | 


proof: de nove. ° - Notice shall-be given to Ladd: of the time aud place of Seg 
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ee receiving such proof and he siould: be allowed the opportunity of of fling: bea et 


-.. protest, but the testimony received shall be confined to the bona fides ~ 

of Habersham’s application and the character of the land, and shall not — 

gas involve the merit of Ladd’s entry. Whatever rights he may have aS@o 

— : pre. emptor are not involved i in this controversy, and they can be deter- 
mined hereafter, if it should appear that the land is not of the character i 
a ~~ contemplated by the timber act, or that the ep pliceson of Habersham aes 
Si Wea from any other cause Megal. | ae 


RE VIEW DENIED. 


| Livre Par Lope. 





i Motion for review. of Aevavcuciial aecislon of Jay 9, 1885, . L. D., Dn % : 
ogee ne Hm) denied ad oy Lamar December 16, 1885, | 


PLA CER. MINING CLATM— APPLICA TION. aa 


| SAMUEL E. RogEns. 


ee bss An application for placer patent may embrace 1 more. s than ¢ one location of, one hundred oe | 


| | and sixty acres. ; | 
| Seoretary Lamar to Commissioner Sparks, December 16, 1885. 


Jed I have before 1 me the request of counsel for Samuel BE. Rogers, Soplis : 
~ eant for patent for the Washington, Adams, Jefferson and Madison — 


ae locations of oil placer élaims in the Cheyenne, Wyoming, Land District, 
for the allowance of the entry as applied for. Said requést is based on 


a : thie finding that the land is only fit for extracting petroleum, in the Te-. ae 


- port of a ‘special agent of your office, who was directed to investigate : 


the tracts in question in pursuance of Departmental decision i in the case a 


: of Downey ». Rogers (2 L. D., 707). 


“The decision in said case appears to have disposed of all the questions i 


ra ised, except one, namely, the rejection by your office of Rogers’ appli-_ te Tia 
cation “because it embraces four separate locations of one hundred and eS eas 
sixty acres each.” _ The above-mentioned investigation into the character = 


a OF and improvements upon the claim was. ordered in view of Department af = 


+ poling of January 30, 1883 (9 C. L. O., 210), and for the purpose of deter: - 
mining “ whether or not the same ruling should apply to oil lands.” The 
necessity for such determination i is, however, obviated by therecentrul- =. 
“ing of the Department in the case of The Good Return Placer Mine(4L. 
-__—*+Da, 221), to the effect that an application fur patent may embrace more 
es Hien: one placer location. In this case four placer locations by associa, 
tions of persons have centered in the hands of Mr. Rogers, and his ap- 
those | plication for Patent embracing: them is sanctioned by the ralin g more 
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said. For these reasons, your office ee rejecting said application 
_ must be overruled. _ 
But I cannot undertake to first: an allowance of the entry, as re. 


| - quested by applicant’s attorney, nor to pass upon the questions of; good 


faith and of the value of improvements raised by the report of your 


special agent. Your attention is directed to these points in said report, — Ty 
which are properly subject to the action of yous: office in the first tee 


instance, 


| RULE OF PRACTICE AMENDED. * 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., December 8, 1885. 
Rule 81 of Rules of Practice, approved August 13, 1885; is hereby | 
amended so as to read as follows: a 
No appeal shall be had from the action of thé Goiniiseiones of the 

General Land Office affirming the decision of the local officers in any case - 
‘where the party or parties adversely affected thereby shall have failed, 

after due notice, to appeal from such decision of said local officers. — 

- Subject to this provision, an appeal may be taken from the decision — 
“of the Commissioner of the General Land Office to the Secretary of. the’ 
Interior upon any question relating to the disposal of the public lands 

and to private land claims except in case of interlocutory orders and 

- decisions, and orders for hearing or other matter resting in the disere- 


tion of the Commissioner. Decisions and orders forming the above ex- 
ception will be noted in the record, and will.be considered by the Sec- 


retary on review in case an appeal upon the merits be finally allowed. 
| | | Wh. A. Je SPARKS. . 
| | a Sane ', Commissioner. 
_ Approved Dec. 8, 1885. 
H. L. Mutprow, | 
Acting Se coretary. 


| _PRIVA TE ENTR Y—LAND RED UCED IN PRICE, | 
WEIMAR ET AL. Vy, Ross. | 


Following the departmental ruling in the case. of. Peond v. Camens, the private 
entries herein are held not void, but polanbles and subject. to ome by the 
‘Board of Equitable Adjudication. 


Secretary Lamar to Commissioner Sparks, December 14, 1885. 


In the matiter of the controversy initiated by J.B. Weimar, Patrick “ 
D. Murphy, and Nicholas Kirst against John D. deli relative to core 





_*¥For Rule &1 see page 46 of this volume. 
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: 3 ‘tain tracts of Jand upon even sections within ine common limits of ‘the fas : 
— grants made by act of June 3, 1856, (11 Stat., 21) for the Marquette. and. -.° 2: 





‘ State Line and the Ontonagon and State Tine Railroads, the pertinent — 


: - facts, as set forth in departmental decisions of October 2 , 1884 ee L. Ds Die a 


oe 129) and March 3, 1885 (Id , 441)-are briefly as follows: mors 
The tracts cla imed in 1882 as pre- emptious by the contestants, respect- a 


"ively, were the SW. 4 of SE. } and SH. 4 of SW. 4 of Sec. 26, the NE. — 


oe 7 of Sec. 36, and the. N. 4 of NE. 4 of: vo 26, all in T. 43, R. 35, bat. 


a : 2 gaid tracts had been covered in 1879 by Supreme Court scrip. and war- _ : 
rant locations in favor of John D. Ross. ‘In the decision of October 2,. 


a 1884, the Department: expressed - the opinion that said locations were . 


ao. “void, and directed your office to permit the pre- emption applications of a 


| ‘said contestants “to be filed, as of the date thereof.” Motion for a 


 peview of. said decision was duly filed, and on November 23, 1884, the 


Ee de Department instructed. your office to permit. final proof to be ade by. eye. 


~~ the pre- emptors, without prejudice to said Motion, and to. “suspend all 
further action therein until otherwise ordered.” _ Notwithstanding and in. 
we contravention of this suspension of all further action, by direction of. 


a | your. office the said locations were canceled, and the pre-emptors were a 


a : - allowed to make cash entries, said entries being afterwards approved 
_. for patent. - - Wherefore departmental decision of March 3, 1885, on the 


‘notion for review aforesaid, overruled the said approval for patent, re. 


ao versed the said decision of October 2, 1884, directed re- -instatement of 


ee the said locatiuns,’ and reserved the questions involved in the contro- we a 


es versy for further consideration and decision. Ross’s locations have Fe 
been re- instated, it cba and the controversy is now before: me for 
_ final decision. | : 


The point that the three ¢ cases herein involy ed are res jemioate in favor — 


eS oo of the: pre-emptors, by virtue of the approval of their entries for patent an? 


by the verbal advice or consent of my predecessor, as alleged, is not oe ii 


well taken. Itmustbe presumed that this subsequent decision of March — 


a ee 1885, was made in view of and upon consideration of the facts, what- 


ved ever they may have been, and said decision has effectually and finally . ie 
- ilisposed of the question by finding that the action of your office in ap- aa 


ee proving said entries for patent was mistakenly taken, and d by bony | | , 


overruling it. 


The facts in these cases being substantially the same ‘as aes exist- Be okt ee 


es ing in the case of Pecard v. Camens, and other cases, decided by the. a 


se Department September ‘17, 1885 (4 L. D., 158), it is only necessary (oe ee 
gay that the principle therein settled is fully applicable to them. In — 


_ pursuance of said decision it is held that Ross’s. location entries, herein 
. involved, are not void, but voidable; and it is hereby directed, in case ~ 


—— Ross by his counsel files within sixty days. written application for gub- 


see mission of said entries to the Board of Equitable —— that be 
—e the game be daly certified for the action of th at tribunal. 


iad 
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2 COMMUTATION OF. H OMESTEAD ENTRY. 


J OSEPH HOSEYN. 


7 ‘The sites requiring: evidence of six months residence, prior ‘0 the allowance of com. » | 2 _ _ 
- mutation, is founded upon the regulations under the pre-emption law, and is fol- a, ete! 


- lowed to secure an assurance of good faith on the part of the entryman. » 


Good faith being manifest from improvements and cultivation, a successful contestant, = | ., ¥ = 
who had made entry and shown six months residence, was allowed tocommute, = 
__ though said: period of residence began over a month prior to the cancellation sd ae 


. the contested entry. 


| Seoretary Lamar to Commissioner Sparks, December 19, 1885. 


LT have considered the appeal of J oseph Hoskyn: from your decision of : hs 


| J une 19, 1885, rejecting his final proof and canceling his cash entry, aes 
No. 11 343, which covered the SW. 4 of Eee 11, , t. 110 N., R. 61 Wie 
6th P. M:, ‘Haron, Dakota. : 
. Briefly the facts appear as follows: 


One John A. Spink made homestead entry October 18, 1989, upon nthe 


= tract described, and on the 19th of April, 1883, Hoskyn, the appellant, 7 | 


initiated contest charging abandonment by Spink. Hearing was or. 


| -- dered for December 7, 1883, at which Spink, the defendant, failed to | oo . 
appear. Being in default, jndsment was rendered against him and the 


i register and receiver recommended that his entry be canceled; which - Se 


was done on the records of your office June 21, 1884, no appeal ‘having | 


been 1 taken from the action. of the:local office. Hoslkyi by virtue of his i é : ; 
~ contest had a preference right of entry. His application to enter the = 
“Jand under the homestead law: was allowed, and his entry was made of ra ia 


record. July 5, 1884. 


On September 5 5, 1884, he began publication of anes of his s'intention : o — 


_. to make final proof in ec ppor of his claim and secure final entry thereof. _- 


Said publication, which named November 15, 1884, as the day when he ‘ _ 
would offer final proof was duly made, and on the day specified he ape 
peared at the local office with his witnesses, made his proof to the satis: 


a faction of the register and receiver, commuted his homestead to. cash. a 7 


entry, paid his money and received final certificate.. Your office can-. 
* celed said cash entry on the ground that it had been prematurely made 
in that six months. had not: elapsed between the date of the cancella- eS 
tion of Spink’s. homestead entry and that of final proof and. cash entry | 


“by Hoskyn. ‘The proofs upon which the entry was allowed by the local - 


office show that appellant-made settlement upon the tract May 5, 1884, | i - 
and commenced his residence thereon the 15th of the'same month; that 
his improvements consisted of a frame dwelling house, twelve by Six- 


hie teen feet, habitable and well built, a barn twelve by twelve, poultry ie 


: house, corn crib, good well of water: and eighty-five acres of breaking, : Sa 


- thirty-five of which had been cropped one season;—all valued at $600 


Par lt ee appeats from said proof that his residence and ae a had — a 
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been. continuous, and: that his family: was, with him. on n the land: On the oie 
facts he claims that he is entitled to patent under the aw, and that aes 
your decision to the contrary is error,— ee 
es First, in stating the office rule, which requires six : months residence 7 
-*. ‘before a homestead entry can be commuted; 


- Second, in applying this rule to the case in hand; 


-.. Phird, in not holding that. the proof would justify i aie: this case sean a 
oe exception to the rale, providing said rule is applicable. ap RT Agee 
“The rule referred to has been of long standing and. was rade, a as: aS Pe ees 


| understand, with special reference to pre-emption cases.. | 
It is corisequently applicable to those cases which in their éhavacter: +5 
istics bear an analogy to and partake of the nature of pre- emption - 


- elaims. Accepting this rule as within the lawandapplyingit as above 
. = indicated we find that the case e under consideration comes within liso Ho 
. purview. : 7 | ee he 
.. Twwo questions, therefore, ae themselves for sonsideratioi and oe 
_ answer: First, did the local officers in allowing appellant's entry bye ae 
uid : commutation of. homestead violate or exceed the rule? : “i 


Second, if they did, is the case one which, in view of. all the facts and a 
circumstances, would warrant its being excepted out of the rule? 


-... Jn answering these questions, it is necessary to recur to two facts, ae 
oe poder out by the evidence. One is, that appellant did as a matter of | 
fact reside upon the tract for a period of six months prior to his cash — 
entry. The other is, that there was Jess than six months’ residence be- 


ae tween the date of the actual cancellation of Spink’s entry on the records _ “a es 


ie of your office and the date of appellant’s cash entry, the first daté be- 


ot | : ing June 21, 1884, and the latter November 5, 1884. The actual time 7 ne 


1% between these two dates is a little short of five months, — 


+ Your decision holds that. appellant could gain nothing by Ai resi- : a eae 
dence prior to the actual cancellation as above, and that, as six months 


hereafter had not elapsed at the date of his cash entry, said entry was 


. ae premature and was wrongly allowed. Your conclusion that he, though ae. | : a) 
_. a successful contestant, gained. no legal right by virtue of his residence - = 


~~ apon the traet prior to the actual cancellation of Spink’s entry on the 


~ records of your ‘office, to my mind raises a question of grave doubt. | 


ae But waiving this question and for the present: accepting the construc-— ; -_ 7? 
tion placed upon the rule by your decision, I pass to a consideration of aa 


_ _ the second question propounded herein, to. wit, is the case one which eee 
. in view of all the facts and circumstances would warraut its being -) ee ee 
tesa cepted out of the rule? .We have already seen that when appellant ee 
applied to commute his homestead to cash. entry he proved anactual = > 
oS -Yesidence of six months, evidently under the i impression that by so doing “ 
he was fully complying with the law and regulations as to residences. 
-- His belief that he was so doing was confirmed . by the action of the 
“register and receiver allowing his entry. No bad faith can, therefore, _ 


aes be one On the other hand, ev ery act of chia, from the date of the ae 
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| alison of his contest to that of his antes appears to siavé pana in 


| demonstration of his good faith. His improvements and cultivation 
are in value and extent very far beyond the average usually made and 
had in six months. The reason and purpose of the rule under considera- 
tion is, as I understand it, to furnish evidence of good faith under the 
settlement laws. That evidence seems to be abundant and conclusive 
in this case, and therefore the purpose of the rule is subserved though 
its letter may not have béen strictly complied with. : 

While the cases are rare which would justify an exception to a well | 
established rule of the Department, this, in my judgment, is such a 
' case aS would, for the reasons herein given, and in view of all the facts 
and circumstances, warrant its being cs out of the rule in ques- 
tion. 

Your aeeision is therefore reversed. You will re-instate the cash entry 
of Hoskyn and issue patent on the same. are 


PROTECTION OF TIMBER UPON PUBLIC LANDS. 
‘CIRCULAR. 


Commissioner Sparks to registers and receivers, and special agents, De- 
| cember 15, 1885. | | 


The following rules and regulations are hereby prescribed by the Sec- 
‘retary of the Interior for the protection of the timber growing or being 

upon public lands covered by homestead or preémption entries; and 
_ paragraphs 8 to 10, circular of June l, 1883, and circular of December 
15, 1883, are hereby revoked. : - 

ie Homestead or preémption claimants who have made bona fides : 


settlements upon public land, and who are living upon, cultivating, and __ 


improving the same in aceordance with law and the rules and regula- 
tions of this Department, with the intention of acquiring title thereto, 
are permitted to cut and remove, or cause to be cut and removed, from 


the portion thereof. to be cleared for cultivation, so much timber asis 


actually necessary for that purpose or for buildings, fences, and other: 
improvements on the land entered. 

2. In clearing for cultivation, should there be a surplus of timber over. 
_ what is needed for the purposes above specified, the entryman may sell 
_ or dispose of such surplus; but it is not allowable to denude the land 
of its timber for the purpose of sale-or epecmeuen: before the title has . 

_ been conveyed to him by patent. — oo 

3. Where it is ascertained that timber is being cut upon a -bomestead 


or preémption claim for the purpose of sale or disposal, the special agent a 


must promptly and personally investigate the same, and report in full 
_ the facts in connection therewith to this office on the form provided for 
that purpose: (4—478.) He must also make a separate report on the 
entry involved, (form ee in accordance with the Tpenene instruc — 

1819 L p—19 
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tions to special agents appointed to. investigate fraudulent land entiies, oe 


- (cireular of June 23, 1885), being careful to note on the eae fold of | 
- each report a reference to the relative report. = | 3 
4, A sworn statement from the entryman should be jeter in. every a 


- ease where practicable, and if it is alleged in any case that the timber : - 
- was. cut to. clear the land preparatory. to cultivation, the agent. should 


particulary examine the report whether. the clearing was doue in the — 


“= manner usual in such Cases, or, as is customary, where timber i Is cut for. 


- removal without expectation of cultivating the land; whether valuable | 


_ timber was culled out, leaving the inferior trees ‘and the undergrowth 7 


and stumps undisturbed except as incidental to the removal of the cut 


‘timber; whether the land is really fit for agricultural purposes; and, if == 
_ 80, whether it has been cultivated or prepared for cultivation after the 

removal of the timber, ascertaining and reporting the nature and extent. = 
- -of any such cultivation, the kind of SOBe raised, and their amount and 


value. 


| 6. In every case where an 1 entry avolving ber ee ig cade a 
ae investigation by a special agent he must promptly notify the register 

and receiver of the proper land office of that fact, and upon receiving - : 

- guch notification the register and receiver will at once make a proper, 

notation upon their tract books, and will thereafter forward all papers te 

which may be submitted relative to said entry to this office, (referring 

— to the special agent's. notification), and will take no action-whatever 


thereon which will change the character or status of said entry until the — . 


special agent las concluded his investigauom: and his eee has as been s 


acted upon by this office. 


6. The abaudonment of a settlement claim after the timper has: been : oo - 
removed is presumptive evidence thatthe claim was made forthe primary —~ - 


purpose of obtaining the timber, and all facts relative to. abandonment 
_ should be carefully ascertained. 


rr Squatters upon public. lands have no right to ont timber therefrom a 


| - for any purpose. | 


8. Where timber is obtained by mill owners, fanbermen: or others, ee 
~ from a number of individual homestead or preémption claims, areport.. _ 
should be made combining the several trespasses, so far as practicable, — 
-into‘one case against the instigators or beneficiaries of the whole tres- 
pass, using the claimants tO: the Jand and. the cutters and employés ¢ as” | 
. | witnesses. 


. 9. The judgment of this office upon the merits. Oe. a case must be : 


~ based upon the report of a special agent; and it is of paramount. impor-. — . 


tance that such report sets forth fully, concisely, and intelligently all the | 
facts in the case. Conclusions of the special agent, whether in favor of 
or against the party must be ge ak, ee a safiicient recital of facts ‘ 
and evidence. By -— 
Approved. Be 
L. Q. C. LAM AR, 
ge | Secretary. 
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DESERT LAND ENTR V—COMP ACTNESS. 
KENNETH: MoK. HAM. 


re entr 4 covering the technical ihree quarters of one. section is within the: require: 
7 ments of the law a8 tO compactness. 7 a 


Secretary Lamar to Commissioner Sparks, December 19, 1885. 


| On the 3rd instant you submitted for decision and action the. applica- o 

tion of Kenneth McK. Ham, for thé repayment of $40—being the first. - 

payment on the SE. 4 of Sec. 24, T. 9 N., R. 14 W., S. B. M., Cal., which 
tract with the N. 4 of the same section comprised his Los Angeles, Cali 
7 sor, desert land entry No. 201. & 

. Your letter of October 15th, last, states as the reason. for the ‘cancel: 

) lation of the entry in part, that. ine land embraced. therein. did. not 

form a compact body as required by the desert land act. | 


I do not deem-such action to have. been properly taken and am of - 


_ opinion that the tracts covered by the entry come clearly within the | 
law as regards compactness. 
The entry should, therefore, stand intact ; and I herewith return the 
application without approval, that the canceled tract may be reinstated 
and the enuymee apprised thereof. | 


TIMBER © ULTURE ENTR Y—PREVIOUS PLANTING. 
‘MURPHY 2». OLSEN. | 


The claimant having purchased the right of a former seesaass may r avail himself of 
3 = g the pisning already. done. 


ee | Bercy Lamar to Commissioner Sparks, December 22, 1886, - | 


I have considered the appeal.of James Murphy from your office de- 
cision of November 1, 1884, dismissing his contest against Thomas Ol- 


-sen’s timber-culture entry on the NE. 4 of Sec. 12, T. 118, RB. 40, ane : : a 


~Minn., for failure to sustain the contést allegations. 

“Said allegations were failure to break the first year, and failure to. 
| cultivate and to plant the third year. The entry was made June 21, 

_- 1880, and the contest initiated December 3, 1883, or after the expiration 


_ of.the third year.. Without entering into a diacussion of the evidence, _ 


I may say that I concur in the conclusions regarding the first two alle. 

- gations, namely, that they are not sustained by the testimony. The 
testimony, [ think, is clear on this point, as is substantially conceded 
by the contestant. As to the third charge, failure to plant five acres. 
during the third year, the testimony shows that there was on the land — 

at date of Olsen’s entry an area, variously estimated as embracing from _ 

nes three- quarters of an acre to two acres, planted with trees (one, enoueand -2 
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- originally), five acres planted with sails ana enttings in the spring ‘of | 
‘1880, and a row of trees planted around said five acres, estimated as. 
- occupying nearly an acre. That: is to say, there were from seven to 
eight acres of land already planted to trees and cuttings, which Olsen © 
~ had purchased from one Anderson, a prior timber-culture entryman on 


the same tract. The testimony shows that the cuttings on about half 


of the five- acre piece failed to grow, and that that piece was therefore 
plowed up and cropped. This would leave an area of from five to five” 
and a half’ acres of planted ground remaining, and would of course sat- 


ns isfy the law as to the quantity of ‘planting required in the third year. 


It was incumbent on the contestant to prove with reasonable certainty 
that there were not five acres then growing, but he has signally failed — 


todoso. His witnesses might have taken the pains to inform themselves’ 


of the exact facts; but they did not, as was abundantly shown on cross- _ 
examination, and ‘their testimony to this effect has no better basis than. 
mere opinion. Hence, I agree with the view of your office that: the | 


3 third. allegation of the contest affidavit 1 is s unsustained. 


Said decision is aninmen: 


PRE-EM PII ON ENTR ¥- —PFORFEIT URE. 


‘Lewis F. SPINK. 


~ Final proof and scsctnedit having been made to the saicinetinn of the lees officers, 


' and the entry admitted, a forfeiture thereof will not be declared except upon 


conclusive evidence of bad faith on the part of the entryman. 
| Seoretary Lamar to Commissioner Sparks, December 22, 1885. 


| On the 19th of May. last this Department. rendered a decision af a 
firming that of your predecessor rendered December 9, 1884, which 


held for cancellation pre-emption cash entry, No. 1912, (Watertown —_ 


- geries,) made January 10, 1882, by Lewis F. Spink, for the SW. 4 of 


Bec. 34, T. 123, B. 63, Aberdeen, Dakota, upon the ground, in effect, 
| that said entry was in fraud of the law. (3 i D. Beas 


— On the part of the’ government ey four. ciaser: including 
Special Agent Jaycox; and in behalf of Spink, five witnesses, including — 
himself, were examined. These witnesses: were examined at consider- — 
able length, the testimony covering upwards of one hundred. pages, and 
- after a careful re-examination of the same, I am now convinced that. the 


| evidence is not such as to justify a declaration of forfeiture. 
# ¥ oe * . e . 


The witnesses against him admit his improvements, and. that his - 
shanty was better than the average. Their testimony as to residence | 


is negative—they did not see him at or about his shanty;.did not see — 4a 
| smoke coming therefrom, etc. Others, however, equally well situated 


to know the facts, did see him there an¢ know that he resided there. 


Not only. was his final proof accepted as. satisfactory by the register ms 
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and receiver at Watertown, but on the evidence taken at the hearing, 
the register and receiver at etme. in which district the land now 
is, found i in his:favor. | 
In view of these findings and of the fact. that Spink’s money, $200, 
has been received by the government in payment for the land, a for- 
‘feiture should be declared only upon most positive proof of bad faith - 
on the part of the entryman. Such proof I do not find in the case. 
Much of Special Agent Jaycox’s testimony is hearsay, and while the © 
information furnished him may have been sufticient upon which to in-— 
stitute inquiry as to the facts, it cannot be treated as evidence at a hear- 


ing had for the purpose of See rare facts. Not finding in the case. - | 


such evidence as would, in view of all the circumstances, warrant & 
. declaration of forfeiture, I hereby revoke the departmental decision of 
May 19th last, and direct that Spink’s entry be re-instated, and that 
: poten in due course issue thereon. | 


| REPAYMENT AFTER PATENT—PRIVATE CLAIM. 
- Heres oF Preere A. SYLVE ET AL. 


Repayment may not be made where the entry is valid, or can be confirmed. 

A cash entry allowed in conflict with a private claim, confirmed before such: entry 
but not surveyed until subsequently, could not properly go. to patent, if such - 
survey was not indispensable to the location of the. private claim. 7 

Patent having issued, the regulations require, before repayment, a duly exsetied 
deed of relinquishment recorded i in the proper office of registration where the land 
is situated. 


Scoretary Lamar to Commissioner ares December 22, 1885, 


This i is an ap plication by the heirsand legal representatives of Pierre 
A. Sylve and Mary C. Lafrance for repayment on cash entry No. 1101 
(originally made June 15, 1836, and re-issued in two certificates March 
25, 1839) for Sec. 7, T.19 S., R. 17 E., New Orleans, La., containing one 
- hundred and forty-seven and seventy-seven one-hundredths acres. 
It appears by the record that said entry was patented to the entry- 


man May 1,,1839, that the patent has been Jost or destroyed, that ap- — 


plicants have filed a relinquishment of all their right, title and claim in 
and to said land, and that said entry and ‘patent have been canceled on 
the records of your office. The relinquishment or application for re- 
payment were made because the entry conflicted with the private claim | 
of Peter Philibert, O. B. 244, which was duly confirmed. It was not 
however surveyed, so far as appears by the records of your: office, until 

1841. Since under the statutes (Sec. 2362 and 2363, R. S., and Act of 


- June 16, 1880) repayment may not be made where the entry is valid, or 


ean be confirmed, it is desirable to determine the see status of said | 
entry. A 
AS. above noted, though coniirmed eee the Philibert claim. was : 
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= ‘not surveyed wat after date of the cash entry in iidetione “In jiedousa V.- 


° = Black (18 How., 473) it was held that an entry and patent, ees eri i eS | 
with a subsequent survey of a confirmed concession, gave a better title ~ 


where the court was unable to ascertain the specific boundaries of the _ re 


concession without resort to said survey. Said case followed that of 


a = Menard’s Heirs v. Massey (8 How., 301), and in both cases the right of the 
~ . United States. to sell. land within the limits of a confirmed claim priorto. 
its survey, was put upon the ground that. the private claim could not be. 


: = located on the face of the earth until such survey. As remarked by the. ; | 3 
.. court in the earlier case:—“An actual ‘survey is not indispensable; but 


ot boundaries: must. appear in some form, from the notices of claim and 
the accompanying evidences filed with the recorder. If from these the _ | 
.- tract could not be laid down on the: township, See then the a a 


| could not be reserved. from sale.” | 
Turning now to the Philibert claim (Duff Green. Vol. 2, p. 218), its. 
description, as it was confirmed, is “a tract of land in the county of 
Orleans, below the city of New Orleans, about two and a half miles 
above Fort Placquemines, on the left bank of the Mississippi, contain- 
ing twenty arpents in front,. by the common depth of forty, bounded. .on 
the lower side by. the lands of Pedro Roigas, and on the upper by 
vacant lands.”. Here we have two sides of the claim. distinctly specified, : 
namely the lands of Pedro Roigas and the left bank of the Mississippi 
River; and, the courses and distances being ‘given, there would be no. 
difficulty i in laying down the tract-on the township surveys, if the north 
boundary of the Roigas land were known. Upon examination, ‘noth- 
_ ing. concerning said land can be found in the records of your office ; but 
. do not think further data are necessary for the purposes of this case. 
r think it. reasonable to assume that the evidences furnished to the 
-poard of confirmation definitely exhibited the north boundary of said 


~ tand, and that therefore it was. made the southern: limit of the Phili- a 


Hert claim. In this view of the case, the United States were not war- 


_ ranted in allowing the Lafrance entry, and it was Properly canceled by ent 


veason of conflict with Philibert’s private claim. | 


Upon the question of repayment, the papers accompanying the: ap: i 


a plication seem to be in proper form with one exception, to wit, a deed to- 


ae the United States. General Circular ot March 1, 1884, p. 38, requires a — 


.~ duly executed deed of relinquishment, oie: before the proper re- - 


ee cording officer where the Jand is situated, ‘in all cases where. patent 7 
has issued.” -I know. of no rescission of this rule, and I think that.com- 


~ pliance: with it is particularly desirable where the patent cannot be 


7 _ _ surrendered ; in such case it would seem that the. government should | mee 
~ -gsee that the public are protected, in the event of the. patent’s being 
hereafter found, -by the proper record of the pe ey in the office he aes 


~ | of the local. recorder. | 


‘You are therefore instructed that arene in this case s may i ale ; . io : 


when the deedof the applicants and the recorder’s certificate have been de : 


: > = eds as meanines: by the penis aforesaid. 
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ieee OF SWAMP GRANT. a 
STATE OF ARKANSAS | 


The field notes of survey, a5 found ; in the General Tad Office, ¢ constitute the Proper | 
basis for GetermnuE te the character of the land claimed by the State. 


Secretary Lamar to the Governor of the State of Arkansas August 16, 1885, 


In. reply to your eoiamincalion of the 31st of ‘March, 1885, inclos- 
‘ing a ¢opy of the act of the Arkansas legislature with reference to. 
- the-adjustment of swamp lands in the borders of the State of Arkansas, 
approved March 17, 1885, I have the honor to reply that I cannot ac- 
sxept the mode of adjustment provided forin the bill = = = © 

I submitted yours to the Commissioner of the Hamid Office for ‘report 
thereon, and herewith inclose a copy of his report. - | é 

From ‘the provisions of the bill and the facts, as shown by the ey , 


of the Land Office, it would seem that the mode of adjustment suggested _ 


- would leave the subject involved in substantially the same difficulties 
that now exist. I would call your attention to the mode of adjustment _ 
adopted with reference to the States of Ohio, Michigan, Minnesota, Mis- — 


sissippi, Alabama, and Wisconsin,-as shown by the report of the Com- - : 


missioner of the Land Office, and respectfully suggest for your consid- _ 
eration, whether that basis would be acceptable to the State of Arkansas. _ 


REPORT. 


Commissioner Sparks to the Seoretary of the Interior, May a1 , 1885, he 


 Lamin- ‘receipt by reference from you of a letter from the Governor 7 
of Arkansas, dated at Little Rock, March 31, 1885, enclosing anactof 
the Assembly of that State, approved March 17, 1885 »broposingachange - 


in the method of adjusting the claim of the State under the swamp land — 
acts of September 28, 1850, March 2,.1855, and March 3, 1857. Also. 
one from Paul M. Cobbs, com missionér of State lands for Arkansas, 
dated March 31, 1885, and one from the Hon: C. R. Preckinrid Be, dated 
May 15, 1885, urging that the change asked for be made. 

You ask for an. expression of my views relative to the proposed 
change. 

Up to this time the action taken by this office i in the matter of adjust- 
ing the swamp claim of said. State, has been on the basis of an ex- - 
amination of the land in the field by agents, together with proof: as to 
the character of the land, and under this method which is now in foree, | 
the State has received patents for over seven million acres. ) 

Your attention is respectfully called to the last lines of - the first sec. 
tion of said bill, and also to the first and second provisos, from which it 
will be observed that the State’proposes to change the manner of prov- | 


ing the swampy character of the land by accepting as-final the field 
notes of survey, on file in this office, when. such field notes show con- | 


clusively the character of the land, ‘and. when they are not clear the ° 
- State reserves the right to present other evidence, and in no case: will | 
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7 ie State be bound by the field notes where the survey was. made sub- 


ce a. sequent to the year 1856. ee 
The States of Michigan, Minnesota, Wisconsin, Mississippi, Ohio aia = 


; Alabama, which have agreed to make the field notes the basis of adjust- 


ment, have done so without making any such reservations. One of 


the reasons urged in the preamble to the act of the Assembly forthe 
change, is, as the preamble assumes, that it is required by the Secre- 


tary of the Interior that the proof of the swampy character of the land, 


must be in the form of sworn testimony of persons who knew the land 


- --at the date of the grant, September 28, 1850, and that as more than © ak 


thirty -four years have elapsed it is impossible for the State. to fur- a 3 


_ gish the proof required. 

The following are the requirements of the rules relative to indemnity 
) proof, which were approved by the Secretary, August 12, 1878, which 

- pules have not been changed, and it will be observed that no such i im-— 

- possibility is required, viz: a 
-- Where the testimony of witnesses having a knowledge of the condi: : 
tion of the land at the date of the grant cannot be obtained the evidence - 
of at least two respectable and disinterested persons who have.a knowl... 
edge of the land during a series of years extending as near to the date 

of the grant as possible, may be presented 


. More than two hundred thousand acres of. the selections made. prior 


to March 3, 1857, were reported by the surveyor general as land not 
shown to be swamp by the field notes, but having been selected and 
reported to this office they were held by the Department to be proper 
selections, and were consequently confirmed to the State by said act. 
1 Lester, 570; 20. L. L., 1066. 

ON otwithstanding the fact that the State has had over seven million ) 
acres of land patented to her under the swamp grant, two hundred 
‘thousand acres of which were reported as not swamp, it is set forth in 
the preamble to said bill that there is due the State, many thousand 


 aeres of land and large sums of money,” and that it 18 impossible to . 


adjust the claim under the present method. 
Jt would not appear from the above statement: that the interests of 
the State of Arkansas under the swamp grant had been wholly neg- 
lected. Should the method proposed by said bill, be adopted, it would 
be necessary to look at the date of each plat, and if surveyed after 1856, 
_ . the. work by field notes must stop, and an agent must be designated to 
examine the land. See Secretary’s letter of December 9, 1878, (2 ©. L. 

“L., 1060,) as to adopting field Rove, where indemnity i 18: claimed under 


io “the acts of 1855 and 1857. 


_. Shortly. after the passage of the act of. Septem ber. 28, 1850, it. was — 
- estimated that it would take about five million acres, +0. satisfy all. 
- elaims thereunder. The State of Arkansas alone has had over seven 


A million acres patented. to her, and tip to June 30, 1884, there has been 


patented to the pve States over fifty. five. million acres: under this ..:- 


ant. ; 
~ The field notes prior to 1856, are not in all cases clear and it is ‘diffi. ie 


ae ’ cult to determine the true character of the land by them. Thesurveys...— ~ : 


and. field notes made.since 1856, are supposed to show more clearly the © 


or swamp land, but for some reason which does not. appear, the State | 


refuses to be governed by them. See the 2d proviso of the bill. The ~ 


field notes should. he conclusive in all cases, whether made before. or eh 
= after 1856, or the method should not be changed. © 


In. view ‘of the facts herein recited, it does not appear to me that it Z 


ote would be pract ticable to adopt the methods peppered by aco 
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"Seoretary Lamar to State Agent, R. v. Yeatle, August 28, 1885. 


Tn reply to your communication of the 21st instant, to this Depart bs 


ment, relative to the claim of the State of Arkansas against the United = 


_ States for certain swamp lands located within said State, while it may 
be possible that the facts set forth in your letter render. the objection. 
able provisions of the act passed by the legislature of Arkansas imma- 
terial and unimportant, yet, as they seem to be conditions or qualifica- 
tions of the Governor’s power to act in the case, they could not ue 
_ waived. ? | 
Such being the. case, and believing that the field notes of survey : a8 
) found in the General Land Office constitute the just basis for deter- 
_- mining the character of the land claimed by the State, I must adhere 
tothe mode of adjustment laid down in my letter to His paapee nen 
Simon P. Hughes, Governor, dated the 15th instant. 3 
This Department will afford the agent of the State of Arkansas ful) 
facilities for examining the field notes of survey relating to these lands, | 
so that on amendment of the act passed by the legislature of Arkansas, 
the adjustment. can be speedily. and cee. made. 


FINAL PROOF PROCEEDINGS~ATTORNEYS. 
CIRCULAR. 


Oommissioner Sparks to registers and receiver's, and officers authorized to | 
take affidavits and proofs in public land cases, December 15, 1885. 


| The large number of defective, irregular, and insufficient proofs pre- 
sented in public land cases, and the looseness with which attesting offi- 
cers, particularly others than registers and receivers, have exercised 


their functions, make it necessary that the aL directions be care- | 


fully complied with: | 
1. In cases of final proofs and of entry applications the parties, whether 

applicants, claimants, or witnesses, must be properly identified before 

you. Attesting officers (including registers and receivers) must. certify 


that the parties appearing’ are personally known to them or that their 
identity is satisfactorily established. The names of persons vouching 


to identity must be stated. Identifying affidavits should be seauited 
in all cases where necessary. 


— 2. Hach question in final proofs man be orally asked and siewatea - 


in the presence of the attesting officer. Applications, affidavits, and 
final proof questions must be thoroughly explained, so that there can 
_ beno possibility that the parties will misunderstand the purport of their 
affidavits or the.full meaning of the questions asked or ‘the effect of 
their answers. Ready-made proofs presented merely for pro forma ac 
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-.. Menowledgment. without verification, ¢ross- -examination, or. ev.dence of a a 


a identity will not be considered such proofs as are required by law. - 


~ 3, Officers taking affidavits and proofs must test the accuracy and — | 


- reliability. of the statements of applicants and claimants and the credi-. ie. 


_. bility and means of information of witnesses by.a thorough cross-exam- 


. ination. Questions and answers in such cross-examinations will be 


| reduced to writing and the costs thereof ineluded 1 in ae costs of nniane i. 


-. out the proofs. | 
4, Cross-examinations should be divected to a vormication of the ma-. 
:? terial facts alleged in the case, and especially to the actual facts of resi- 


dence and other requirements, the use of the land and purpose of ‘the ~ 


entry, and whether the entry is made or sought to be perfected for 


a elaimant’s own use and occupation or for the use and benefit of others. _ 


5. Registers and receivers, and other officers must carefully see that - 
parties and witnesses are swearing to actual facts and not to construc- 
tions of law as to what-constitutes facts. . This. requirement. will be » 
particularly observed in respect to facts of alleged residence. > 

6. Proofs must be taken-on the day and. before the officer: named t in 
the advertisement, ‘and at his office, and between the hours of eight A. M.. 
_ and six P.M. Proofs taken privately or in secret, or otherwise i in sub- 

“stance irregularly, will not be accepted. -- 
7. Proofs must in all. cases be made to the satisfaction of ree and 


_Teceivers. Proofs that are not satisfactory must be rej jected. Registers 


‘and receivers are authorized to avail themselves of all means of informa- 
tion in respect to the validity of entries and the interests in which they 
are made, and will not allow entries which they have ome reason to. be- 
lieve collusive, speculative, or otherwise fraudulent. eM | 
8. Registers and receivers must thoroughly seenbiine all proofs taken a 
vefore officers other than themselves. They will not accept ‘proofs SO 
taken that are defective or insufficient, and they must see that all pa- 
- pers are complete and perfect: before an entry is allowed or the papers 
_» ¢ransmitted to this office. This rule will be imperatively insisted upon. - 
9, Registers and receivers will promptly call to the atten tion of special © 


= ; agents, and report to this office, all cases. which i in their oe need 3 7 
= investigation. . 


10. Should officers (other than. registars and receivers) taking affida- . . 
| vits or proofs know or. haye occasion to suspect. the existence of fraud. 


Gn connection with any case, they should at once @ report all the facts to. st 


othe register and receiver. 


‘11. Officers taking affidavits : said bextnony shonld call the attention | 


ot parties and witnesses to the laws respecting false swearing and the 


oe - penalties therefor, and. inform them of the purpose of the government _ | 
ee, PAO hold all persons. to a Strict accountability for ny statements made _ 
by them. — | ‘ 


12. In no case are papers authorized to be execnted i in » blink: “Papeis 7 


a ‘ — os so oo or cee anthenticated will De treated as dane and. the | - : : 
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acts of an officer misusing his official siptatare and seal will not be re- 


: spected by this office, but the attention of the proper: authorities will eS 7 


- be called to his misconduct. 


18. Officers taking applications, affidavits or final proofs, will not be ; 


permitted to act as attorneys in the case. | 
‘14. Attorneys at Law appearing in land office proceedings at. local | 
offices must file an appearance stating specifically whom they repre- 
sent. Attorneys in fact must file the written authority of their pane: = 
pals. . _ 
Approved: 
LT. > ©, LAMAR, 
Seoretary, 


TIMBER CULTURE CUNTEST—AMENDMENT. 


LEAVENWORTH ®. _BIBBEY. 


Evidence showing wart of cultivation is 0% admissible under PY ebarge of " failure — 


to plant.” 


- Though an amendment of complaint, after judgment, to eer with the proof, 


is denied, a new contest is allowed on we basis ‘of the desired amendment. 


Acting Seoretury Muldrow to Commissioner Sparks, December 23, 1885. i 


I have considered the case of Edwin A. Leavenworth v. John Bibbey, 2 


involving timber culture entry made by the latter November 15, 1878, __ | 


- for the NW. 4 of Sec. 2,1. 2.N., R. 12 W., Bloomington district, Ne. 
_ braska, on appeal by Peavenworh from your office anaes o Novem: 
ber 28, 1884, in favor of defendant. | 
The ‘testimony in the case was taken before the élerk of the court of 
Webster county, Nebraska, and was received and filed in the locaj 
office November 1, 1883. The complaint alleges that defendant “hay 
- never planted on acid land any trees, tree-seeds or. cuttings, as affiant — 
is reliably informed and believes, ond that there is now no a OI. 
_trees growing on said land.” a 
~The decision of the local officers, dited N ovember 12 - 1883, oes ag 
. follows: 7 : 


That the defendant lias an year to year planted trees, os ia | 
cuttings, in amount more than required by law, and that there is at the. 


present time fifteen acres and more planted. to trees, which facts fully = 
controvert the allegations in the complaint. We further find that the 


trees planted have had but little cultivation and care, and that under 

the same treatment the requirements of the law, as to the number and. 

quality of trees to make final proof, can not be complied with. But 

in view of the fact that the allegations of the complaint do not find 

fault with the cultivation and character of the meet we hold that the 
case must be dismissed. 


December 5, 1883, contestant filed in the local office an Gaendaa : 
eomplaint alleging that the land and trees had not been cultivated — 
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.s according to law, and sing that said aieden éouiniaint be « con 


-._ gidered “the basis of said contest,” in order that the “ proof may con- 


form to the. allegations of the complaint. ” This application was denied. 
by the local officers ; ; and by your said office decision of November 28, 
1884, their action in 80 doing was declared to be proper and was ap- 
‘proved, and the contest dismissed. From said decision ‘contestant 
appeals to the Department. | | 3 
After an examination of the record, in. my opinion ete evidence dows . 
a full compliance with the law as to the number of tree- seeds and cut- 


“3 tings planted, and the quantity of ground covered thereby. 


‘The only remaining question is that of cultivation. The introduction o 
of testimony bearing upon this point was objected to by defendant as. 7 


irrelevant and immaterial, hence it is not proper that it should be al- 

lowed weight as evidence to the prejudice of defendant. While under — 

the circumstances an amendment of complaint after the rendition of — | 
oa judgment could not. be allowed, yet since the testimony tends to show : 


: complete failure on the part of the defendant to comply with the de- 


- ‘mands of the law in respect to cultivation, you will direct the local | 
- . officers to notify contestant in the present case that he will be per- -. 
_ mitted to enter a new complaint, incorporating therein said amendment, ; 
upon. which a new hearing will be ordered. Your office decision of an: 


a November 28, 1884, is modified accordingly. 


RAILROAD GRANT—RELIN Q UISHMEN T BY STATE. 


| Sr. Paur M. & M. Ry. Co. 0 Morrison. 2 “a6 | 
: ‘The and was selected by the company and such saleation approved. ‘The State, | 


through which the grant to ‘the company was made, subsequently relinquished | 


to the United States all claim to the land, in accordance with an act of its legis- — 


~ lature. As the company accepted the terms of said act, its right under said. selec- Sh 


tion terminated with the relinquishment of the State. 


: Acting Seoretary Mulitrow to Commissioner Sparks, December ‘ 26, 1885. | 


a I have considered the case of the St. ‘Paul Minneapolis and Manitoba nes 8 
ete Railway Company v. James A. Morrison, involving the NE. 4 of N W. 
4, Sec. 7, T. 128 N., R. 34 W., St. Cloud, Minnesota, on appeal by Mor- 


vison from the decision of your office, dated March 3, 1884, holding for 
5 cancellation his cash entry No. 3046, covering the raet in question. a 
"4 Morrison filed declaratory siatoniant No. 4631 for the tract. in ques- ad 


eat tion December 10, alleging settlement November 10, 1878. In his final 


proof he alleges (and is corroborated by his two eieaoes) that he set-. 


ra - tled upon the above tract September 20, 1874, and has resided there _ 


a continuously up to date. — | 
_ The tract in question is within the twenty miles or fidenaiiity limits 


be of the grant for the St. Paul and. Pacific (St. Vincent Extension), now — - 


. 7 St. Paul, Minneapctis and Manitoba eee: Company, the withdrawal a 3, 
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for which. became effective i in that distriet February 15, 1872. Iti is. also 

within the forty miles or indemnity limits of the grant to the Northern 
Pacific Railroad Company, the withdrawal for which was reveived at. 
_ the local office January 6, 1872. | vas 

November 17, 1865, piven Love made homestead ‘entry No. 2113 for _ 
this with other tracts. which entry subsisted until February 29, 1872, 
when it was canceled. 

On the 17th of J anuary, 1874, the tract in question was selected by 
the St. Paul and Pacific Company, and the selection thereof Was ap: 
proved April 30, 1874. 

- On the 23d of June, 1880, the Governor of the State of Minnesota, | 
acting under the authority of an act of the State legislature, approved 
March 1, 1877, executed to the United States a eelinqmishinent of this | 
tract in favor of Mr. Morrison. - 

The decision of your office was based on the assumption that this 
Department has no authority over the land after certification of the | 
same over to the State of Minnesota. In the abstract this principle is 
. true. But in the present instance, the State has by its Governor, act- 
ing within the scope of.his authority, relinquished all claim to this 
tract, and the railroad company, which claims through. the State by - 
virtue of the grant, cannot be heard to object. The said act of the 
State legislature provides that ‘*upon the acceptance of the provisions . 
of this act by said company, it shall be deemed by the Governor of 
this State as a relinquishment by said company of all such lands so 
occupied by such actual settlers,” referring to lands settled mpen Deo 
' to the passage of said act. : | 

It is to be presumed that the Governor of the State of Minnesota | 


acted according to law; and it cannot be denied that the company 


_ accepted the provisions of said act of March 1, 1877. This being true, 
it follows that the claim of the St. Paul, Minneapolis and Manitoba 
Company must be rejected and their selection of this tract canceled. 
Mr. Morrison will be awarded patent for the tract in question. 
The Northern Pacific Railroad Company does not Bppear in this case. 
The decision appealed from is reversed. _ 


HOMESTEAD—RESIDENCE, 
ELLIOTT v. LEE. 


To sohatitate residence there must be inhabitancy, either actual or conatangive: and 
such inhabitancy must exist in good faith and be exercised to the exclusion of 
a home elsewhere. 

Residence is not established or maintained by occasional visits to Ae land. 


Acting Secretary Muldrow to Commissioner Sparks, January 5, 1886. 
‘On the 18th of October, 1881, Knudt A. Lee made homestead entry — 
~ No. 9197 for the NH. 4 of Sec. 9, T. 184 N., BR. 57 W., Fargo, Dakota 
Territory. On the 18th of April, 1882, e exactly six months from date of 





oA sind 302 2 o "DECISIONS RELATING TO. THE PUBLIC LANDS. 


| contry, h he was, for the first time, on the land, and stayed all aichet there: a ae 


os. Sine shanty, which had been erected by some one priorto the entry = 


E - aforesaid: This shanty was in size about twelve by fourteen feet, with | =" | 
one door and one window, no floor excepting a few loose. boards, and: .... 


ey | ‘was. very roughly eeatherboardéd: At this last. date, his. furniture oe o | 


bs ‘consisted of a sheet-iron stove and & bed of some sort. This stove was _ 5. 
of little value—some of the witnesses say without any bottom—while. ae 
he, himself, says it was badly cracked. He never had any other furni-— 


ture there at all. He was again on the land April 20, 1882, but appears 
not to have stayed all night there at that tire Te then removed his — 
bed from the cabin and went to Minnesota. In J une, 1882, he had om 7 


ae ten acres of breaking.done, which has since been. hackacte 


On the 14th of August, 1882, R obert Elliott initiated contest against rs 
the. above entry, alleging abandoninent. ‘Hearmg: was had, and on 
December 28, 1883, the local office rendered a decision sustaining the 


-eontest and: recommending the cancellation of Lee’s entry. Upon ap-- * 


peal, your office on the 16th of August, 1884, rever: ed :aid decision and . 
tlismissed: Elliott’s contest: The case. is: now before me on appeal by. 
Elliott from said decision of your office. 

The decision. appealed. from went upon the theory that ie enuryman ; 
established his residence on the land April 18, 1882, when he stayed all 


night there; and that from that date to August 14, 1982, when the con- 


test was initiated, the period of six months had not elapsed, - Upon. 
these points the decision. states: “The testimony shows that claimant 
established his residence on the land April 18, 1882.” And again: “Said 
contest. was also prematurely brought as six months had not expired 
from. the time claimant left. the land to the date it was commenced, : 
eiting Sec. 2297, U. S. Revised. Statutes. | - 
The material fact in this case, then, is: Did the aan an. on ne 18th 

of April, 1882, by merely sleeping i in the shanty on his. claim, establis ‘he 
his residence there? In view of all. the circumstances of this os I 


_ think not. 


. It has Boa epeatealy held thats no sacnblianed eile e can rhe laid aowit 
a to determine what constitutes residence under the homestead law, but. 


that the material facts whieh go to make up residence must be gath- - 


se ered from the circumstances surrounding each particular case. There 


are, however, certain elementary principles which always. enter into 


consideration of this’ question: First—There must be inhabitancy, = : a 
__ either actual or constructive ; Second—Such inhabitancy must exist in. 
.. goud faith, and be exercised on the part of the inhabitant. with the - 


7 understanding that the place so inhabited by him is his home, to the ~ 


a -.-exelusion of a home elsewhere. In other words, i in order. to establish | a 
ee residence on a tract of public land, the individual when he settles eee 
thereon must do so with the bona fide intention of oe that ach 9 cs 


_ ibis home. 


- This is more than can be claimed for Lee, if. his. intentions are to oo. 
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be gathered from his acts; and his: acts are aaah aS preclude the idea. 
of good faith and honest intentions relative to the tract in. question. —_— 
The case of Amley v. Sando (2 L. D., 142 ,) Was.one very similar to the 
one now under consideration. There the entry was made in June, 1882, 
and contest instituted in April following—about ten months after entry. 
~The entryman had had some breaking done, and had mvayene over night 
once on the elaim. It was held in that case that: 


“There is not an element of good faith apparent in. the proceedings 
but the breaking; and that not followed by residence, cultivation, o or- 


ss any. other improvement, wears the look of a mere pretense.” 


In the case under consideration, nearly ten months had elapsed after — 
entry before contest was initiated, and the entryman in all that time — 
had been onthe land but. twice, had slept there but once, and had no 
~farniture there of any consequence. His excuse is that he was a poor 
man, and that he was compelled to be absent from the land in order to 
procure the means of subsistence. His poverty is not questioned ; ‘but 
it has been often held that poverty will not excuse a total non- compli: 7 
ance with law. 

If the theory. upon whieh your office. based its decision be the correct - 


., ODG, then an individual by staying over night on his claim occasionally _ 
-- and never being absent therefrom six months at any one time, may 
_-. establish and maintain his residence thereon contrary to the universal - 

- rule of law that, a homestead claimant can neither acquire nor main- — 


; tain a residence on public land by making occasional visits thereto. 
_ The law requires a homestead claimant to establish his residence 


' upon the tract entered by him within six months from date of entry, 


_ except in cases where climatic reasons interfere, when in the discretion — 
of the Commissioner of the General Land Office. the time may be ex- — 


tended to twelve months. Sec. 2297 of the U. S. Revised Statutes, as -_ . 


. amended March 3, 1881 (21 Stat., 511).. That residence must be such as 

contemplated by law. -The enttyman herein never established a resi-— 

dence as required, and his. entry ought to be, and will be canceled. 
The decision appealed. from is reversed. 


| TIMBER CULTURE—FIRST AND SECOND YEAR. 
NELSON v. KING. 
. Eight acres felis broken the first year, the law dia not require five acres additional 
- to be broken the second year, but did require thatthe breaking done phouMl ag. 
_ gregate ten acres at the end of the second year after. entry. | | 


Acting Secretary Muldrow to Commissioner Sparks, Tanwar, y 5, 1886. 


On the 11th of June, 1881, Bliza Ann King made timber culture en 
try No. 5765 for the NE. + of ‘Bec: 14, T. 144 Ny R. 53 -W. ney Dakout« 
as 
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On the 19th of June, 1883, Henry Nelson executed affidavit of con- 
| test against said entry, alleging: 


- «That the said Eliza Ann. King having bros five acres of said t tract 
during the first'year of the existence of her said entry failed to break — 


bes or cause to be broken five acres thereon during the second year of the 


existence of her said ia as required by tl the timber culture act, oe | 


re proved June 14, 1878." 


%  # % pe. z ae “ae ba 


a “Upon the evidence submitted at the hearing, the local office decided 7 is 
ee that the contestant had made out his case, and accordingly recommended _ 


_ the cancellation of said timber culture entry. - | 
| a - # * _  # a | 
On July 3, 1884, your office rendered a decision reversing that of the | 
local office, and dismissed Nelson’s contest. The case is now before me 


ear ae on appeal by Nelson from the said decision of your office. 


The evidence adduced at the hearing showed that there were eight 
| acres. broken the first year after entry; and that nothing.more was done 


on the tract up to the date of hearing, to wit, August 3, 1883. Hereisa 


Coen _ clear case of abandonment and failure to comply with ‘the requirements 
of the timber culture law. While it is true, a8 your office found, that 


a there being eight acres broken the first: year of the entry, the law did not. 
require five acres additional to be broken the second year of the entry, it 


Fone nevertheless did require that there should be at least ten acres broken — a o 
at the end of the second year. The condition of the land at the date of — 


contest (more than two years after entry) was not such as isrequired 
by the timber culture law, and the contest ought to be, and is uherety: - 


| sustained. 
The decision appealed from is reversed. 


PREFERRED RIGHT OF CONTEST. 


SMITH v. , DonocH ET AL. 


ee _ The right to contest. an entry is held to lie with one who has been allowed, timrong | os 


inadvertency of the Government officers, to make and hold for five pyen; a no | 
- stead entry in conflict therewith. . 


2s Acting Commissioner Harrison to register and receiver, Ne orth Platte, Ne @ 
- braska, October 16, 1884. | cae 


T have cousiiesa the appeal (transmitted i in your letter of August 


| 12, 1884,) of Dudley W. Smith, from your decision rejecting his appli-— | 
> sention to contest the timber culture entry No. 56, of John Ormsby Do. - 
~- nogh, made February 9, 1874, upon the SW. 4, Sed. 34,T.11N.,R. 23 W., 
. but afterwards (viz:—on J nly 25, 1876,)and by authority of i predeces- _ 
or ~ gor’s decision of July 10, 1876, amended to the SH. 4 of said section, | 
which Donogh claimed. 16 be the tract: ha originally selected. =“ 7 os 
2 ae intended to enter. - 
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‘Smith’s application to contest was rejected by you because, when pre- 
sented, August 8, 1884, there was then pending before this office the — 


petition of Wm. H. Blackmer (submitted by you July 23, 1884), for the | | 


cancellation of said timber culture entry No. 56 of Donogh, and the 
confirmation of his timber culture entry No. 3307, made February 18, 
1884, for the NW. 4, 34, 11,23 W., which was held for cancellation. by | 
my letter of May 31, 1884, for conflict with said prior timber culture en- 
try of Donogh. On the same day (May 31, 1884), I also held for can- 
cellation for conflict with said entry (No. 56) of Donogh the homestead 
entry No. 1456 of Rosetta C. G. Kanatsher, (now Rosetta C. G. Moore) 
' . guardian of minor heirs Of Dan’l San ENER deceased, on said SE. 4 of 
Sec. 34. oe 
o September 9, 1884; you spacuea no appeal be said miare from my 
_ said decision of May 31, 1884, but on September 16, 1884, transmitted 
her application also to contest the entry (No. 56) of Donogh. In sup- 
port of her application, she sets forth, under oath, that on the 10th day 
of September, 1884, she, for the first time, learned that the homestead 
final proof made by her on said entry No. 1456 some time since had 


» been rejected and her said entry held for cancellation for conflict with | . oe 


said prior timber culture entry No. 56 of Donogh; but she had no knowl- 
edge of such claim of Donogh being in existence else she would have 
contested the same, that she took possession of the land (SE. 4) under 
ler entry and cultivated the same as required by law; that Donogh has 
never claimed said SE. 4+, nor done anything under the timber culture 
-law with regard to it since she made her said entry; wherefore she 
asks that she may be permitted the right to contest Donogh’s entry, so. 
as to clear the records thereof-and leave intact her own entry, especially 
as the error in making her entry of record while the said SE. 4+ was _ 
covered by that of Donogh was occasioned by no fault of her’s but _ 
arose, as it appears, from your report of February 20, 1884, from the. 
fact that the notation on the tract and plat books of your office of the 
amendment of Donogh’s entry is very indistinct, ove to the dimness 
- of ‘the ink. | 
As the further error in miewing Mrs. Moore’s entry to remain upon 
the records for over five years past was the fault of this office in over- 
looking the conflict between it and Donogh’s entry until May 31, 1884, — 
and in view of Mrs. Moore’s good faith and compliance with the law 
with regard to her own entry, I think her application to contest Donogh’s: 
entry should have precedence over that of Smith, so that in case she 
- procures its cancellation, she may save her own oon and i impr ovements: | 
- placed on the land embraced therein. : 
Accordingly her application to contest Donogh’s entry No. 56 is here- 
_ by granted, and her entry No. Pad will be a amen the 
result of the contest. . : 
As the cancellation of Donogh ' entry would relieve from suspension 
the timber culture entry No. 3807 of Blackmer, also erroneously. allowed 
119 L D——20 | 
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te 4 by you ; tor the same reason as ‘Mrs. Moore's. was. s permitted, Blackmer's 
-. appeal from my decision of May 31, 1884, and entry will also be sus: . 

_ pended awaiting the result of the above mentioned contest. : 
| Under the circumstances, your action in rejecting Smith’s A igalicn: | 
to contest Donogh’s entry (No. 56) is affirmed, and you will so adv’se 

_.- . the respective parties in interest, allowing the usual. privilege of appeal. 
The application to contest of Mrs. Moore is herewith returned asthe _ 


basis for the hearing herein allowed ; but such hearing should only t be . 
held 1 in. case this decision becom es final. : 


Nore.—The foregoing decison was affirmed by Acting Secretary in, gat 


. Muldrow, Panmany 7, 1886, 
| SETTLEMENT AND RESIDENCE—AD VERSE POSSESSION. s 
_ CALDWELL v. ‘CARDEN. 


fe the Satiteinen ti rouidonee, dnd cultivation of the hémoateniier were made with 
due notice of the bona fide claim and goeneeuon of another no meee Were ac- — 
quired thereby. _ | : | 


Acting Secretary Muldrow to. Commissioner Sparks, January 8, 1886. 


_Thave considered the case of David Caldwell ¥. J. E. Carden, involv- oe iy 


mg the SW. 4 of SW. 4 of Sec. 3, T. 2 N., BR. 32 B., La Grande district; — 
' Oregon, on. appeal by Carden from your office decision of March 6, 1884,. 


_-permitting Caldwell to make pre-emption declaratory filling for the a 
. game, and holding Carden’s homestead entry subject thereto. 


The records of your office show that:on June 10, 1869, one Be E. 
Phillips filed pre- ae geularatory: statement, alleging settlement 


May 15,1869, a 
| February 1, 1876, J ohn ‘B. Wilson filed pre- emption declaratory. 
- statement Snibraciie same tract, alleging settlement December 5, 1869.. _ 


October 11, 1871, John W. Bryant filed pre-emption declaratory | 
statement a ee same tract, alleging settlement October 9, 1871. 


August 24, 1882, James BE, Carden made homestead entry for same. 7 


- traet, alleging settlement August 2, 1882. 


“August 26, 188%, David Caldwell offered to file pre-emption declara- 
tory statement for same tract, alleging settlement April 1, 1880; but 


: the same was rejected for conflict with the above rmentag ad! home. ar 
stead entry by Carden, and furthermore because not offered within the — 
statutory period after settlement. | 


- ‘The tract is within the forty-miles limit of the cat for the east of _ 


| the Northern Pacific Railroad Company, the withdrawal for which is 


held by your office and the Department to have become effective August 


_ L3, 1870—the date of filing map of general route. September 3, 1883, 
your office ordered a hearing to determine the facts relative to the set- 
| tlement and. improvements of a dce Wilson, Bryant, Carden and | 
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=: Caldwell, and the rights of the Northern Pacific Railroad Company. 


Said hearing was held commencing November 17, 1883. As the result, 
your office decided. that the settlement by Wilson, ‘above mentioned, 
exempted the tract from the operation. of the withdrawal for the benefit — 


of the railroad company. 


The company, though duly notified, failed to appear at the hearing, 
and also failed' to appeal from the decision HEnCe said decision became 
final as against it. : 
. From the portion of the eae padi g upon the respective rights _ 


-_ of Caldwell and Carden, it appears that Caldwell settled upon the tract — 


_ in controversy April 1, 1880. Subsequent events can be most briefly — 
told in the language of the finding of facts by the register and receiver: 


Caldwell, thinking the land was owned by the Northern Pacific Rail- 
road, filed his claim with that company. to purchase the tract, and re- 
ceived therefrom some paper acknowledging in some way the ‘receipt of 
said application. Acting upon this paper he went into possession of said | 
- tract, and occupied and enclosed the same. * * For three years 


prior to the date of Caldwell’s application to file, he a his family had — 7 


resided upon said tract, and cultivated about thirty-five acres thereof, 
raising grain and garden vegetables, and still so occupies the tract. | 

* * * The facts show but a shallow compliance with law on tho- 
part of Carden. * * * Carden has erected a small house on the 
southwest quarter of the tract, and has occupied the same to some extent 
as a residence. * * He keeps or did keep a shop in Pendleton, — 
and occasionally went of nights and sleptin the hous * * * He 
caused some one, without authority from Caldwell, to enter his (Cald- 
~ well’s) enclosure, and plow for him (Carden) a small strip of land on the - 
tract involved. * * * This constitutes all the improvement and — 
| cultivation Carden has done on the tract. 

From the preceding facts the local officers concluded that Caldwell — 
had no rights in the premises, because, looking to the railroadcompany 
for title, he failed to file his pre-emption declaratory statement within . 
‘three months after settlement; and before he did so file, an n intervening 
homestead claim was placed of record. 

Your office decision, without discussion of the case, reversed. that of 
the local officers, and directed that Caldwell’s pre-emption filing be al- 
lowed—Carden’s homestead entry to stand subject to that of Caldwell. 

It is plain that if Carden’s homestead entry had any right upon the 
record at all, itisa right superior to that of Caldwell, by reason of 
priority ; and Caldwell’s filing must stand subject to his entry. Let us; — 
then, examine the character of Carden’s claim to the tract in question. 

‘The evidence shows that there was a general understanding through- 
out the neighborhood that when the region thereabout should become — 
more thickly settled, a road would be laid out along the line of the tract in 
controversy. In anticipation of such road, Caldwell constructed the — 
ditch and fence enclosing his claim thirty feet inside of the surveyed - | 
boundary line—considering the strip outside of said ditch and fence as 
his contribution toward the contemplated road. It was upon the strip 
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ae be 


| which had thus been left for rend parposesceuiteide of Calawell’s diteh oe 
oe and fence—that Carden erected the shanty which constituted his alleged . 
settlement. At one time during the summer Caldwell was absent on = 
ue business for a few days. During his absence Carden employed amano 
- to enter Caldwell’s enclosure and break about two acres of his land. lt. | 
is not shown by whom the fence was-broken or taken down; it was up = 
and in good condition when Caldwell went away—it was down when he — 
- returned, and he repaired it. Carden alleges the plowing to have been 
done by his procurement—and this constitutes all the cultivation done 
_ by him upon thetract. The question of Carden’sresidence wasentered 
into exhaustively upon the hearing. Carden frequently referred to the. = = 


tract in controversy as his “home;” but when questioned as to how 


frequently he was there, and how long he remained there, the. nearest - 
"to. a definite answer that could be obtained from him was this: aa. 
. & 1 was running a cigar store and tobacco house in Pendleton. Tran 
the house till about ten o'clock at night, and then sometimes: would 


stay in town, and sometimes would go home.” 


: -Carden’s strongest witness, after testifying, “I have seen hai there: — 
ies often and staid with him nights,” on cross examination explains. that 
‘he has seen him there “several times,” and has staid with him “once” 
_... Another of Carden’s witnesses testifies to knowing of his sleeping in 
the house “half a dozen times or more,” during the interval between 
the date of his alleged settlement, August 21, 1882, and that of the 


hearing, November 17, 1883. Caldwell, upon whose claim Carden built 
his house, testifies that he has “ never seen him there.” . Carden’s near- 


‘ : est neighbor, living “not quite sixty rods” from his house, testifies that 
“he has “never seen him there.” Itis clear that in Carden’s case, absence | 
from his claim has been the rule, and presence the exceedingly rare ex- _ 


- geption, and that he never has established a bona fide residence ‘upon 


the tract'in question. Carden on cross examination acknowledged that 
at the time he built his shanty on the corner of the tract in controversy, — 


sy he knew that Caldwell claimed. it, had enclosed it, and was occupying 


_ 4¢ (with the remainder of the tract enclosed by him) ashishome,under 
- golor of what he supposed to be a valid right from the railroad com- 
. pany. Such residence and occupation Carden was bound to recognize; \ 
and his seeking title under such circumstances is simply an endeavor =~ 
to make the United States Government an accessory in the perpetration 


of a bare- faced fraud. But “ under no circumstances will” the Depart- 


_ ment * permil itself knowingly to be made an instrument to further the | os 
fraudulent designs of an individual. who is seeking to acquire title to = 


: 7 land to. which he has no right.” Johnson v. Johnson, (4 L. D., 158). 


For the reasons herein stated I modify said office decision of March a 
6, 1884, and direct that Caldwell’s pre-emption ame: be allowed, and a 


- that Carden’s homestead entry be canceled. 
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- CONTEST—APPELLATE TRIBUNAL. 
ODEGARD v STO-HE-GAH. 


In a con tested case, the Department will not indicate to the Commissioner of the 
General Land Office what his decision should be prior to his final action therein. 


— Aeting Si ecretary y Me uldrow to Conumisstoner Sparks, January 8, 1886, 


T am in receipt -of your letter of May 11, 1888, transmitting for my 
consideration .and instructions,” the papers im the case of David H. | 


Odegard v. Sto-he- gah. (a Winnebago. Indian), involving the latter’s 
homestead: entry No. 2763, made June 5, 1878, upon the NW. 4 of the — 
NW. 4 of Sec. 17, and the SW. 1 of the SW. 1 of See. 8, T. 27 N., R11 - 
E., Wausau land district, Wisconsin. _ 

The facts in the case are fully set out in said istiae of transmittal, and . 
it appears therefrom that said entry was canceled on July 6, 1882, for | 
abandonment, and re-instated on December 12, 1882, because of failure 


to give the proper notice to. the Indian agent, or. the COSSIONED of . 


Indian Affairs. 7 | 
It further appears that on October’ 2, 1882, said Odegard madd home. | 
stead entry No. 3938 of said land. On December 28, 1882, Odegard : 


initiated a contest against Sto-he-gah’s entry, charging abandonment, and 


on September 29, 1883, your office again canceled said entry and allowed - 
Odegard’s entry to.remain intact. On January 18, 1884, the local land 

officers allowed Sto-he-gah to make final proof, ‘final ‘certificate No. | 
1751, upon his said entry, and thereupon: Odegard filed his protest 
against the same and applied for a hearing to determine the rights of 

the respective parties. A hearing was ordered on June 12, 1884, and 
held on March 5, 1885, at which Sto- he-gah failed to ee although 


duly notified. 


On March 12, 1885, the then Semmes ener of Indian Affairs Aub: 
ted a report of a United States special agent, alleging that Sto-he- gah 
_ had been kept from the land by the threats of: Odegard. You state — 
that “while such threats may have been sufficient to cause Sto-he-gah’s | 
- failure, if failure there was,to reside upon and improve’ the land as — 
required by law, and warrant the re-instatement of his entry, I ques- 
- tion whether such action would be proper in the absence of satisfactory 
_ proof to that effect, or in the face of the discrepancy between the testi- 
mony adduced by Odegard and the allegations. in Sto-he-gah’s proof 
as to the latter’s residence and improvements on the land.” _ 
On June 8, 1885, the papers in the case were transmitted to the Com- 
missioner of Tndian Affairs, with directions to make “a thorough inves- | 
tigation on the spot” with a view of ascertaining all the facts in the 
‘ease. Special Agent Bede was charged with the investigation. On 
August 4, 1885, the Commissioner of Indian Affairs reported that said 
| apecat agent, on J uly 14, 1885, returned the Epes in the a and | 
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-_ ‘@anamitted the affidavits of Sto-he-gah and David Decorah, another 


Indian. The Commissioner states in his said report that said agent has. a 


been superseded, but “that the evidence taken will be sufficient for an : 


_. intelligent disposition of the case.” - 
-_.. On September 23d last, the Acting Commissioner of Indian “Affairs, : 
; “referring to the proceedings in the case of Odegard ». Sto- he-gah, di- 

rected J. L. Robinson, Esq., United States special Indian agent, at 


7 - Tonah, Wisconsin, to “have Sto-he-gah select a tract or tracts of good os 


; yaoant (and: and make entry of the same at the proper local land office.” a | 
_ ‘The papers in the case and the several reports made by the Commis- _ 


sioner of Indian Affairs, referred to herein, are returned to, you here- 


- with for your consideration and decision. It is not deemed advisable 2 2 2 


to indicate to you what your decision should be in the premises. ‘The — 


record shows that the case is contested, and if either party isdissatisfied =» 
with the decision of your office he has the right of appeal to this De- i Be 


; partment, when the whole case will be determined upon its merits. If 


- this Depar tment should attempt to control your action in the case, the =~ 


- parties affected thereby might have just reason to complain that their — 


rights have been adjudicated by an appellate tribunal without affording 


‘ _ them an opportunity of being heard. The papers are therefore returned. wt . : . 
to you aud you will proceed to render such decision in the case. as seems a 


in your judgment. to. be in accordance with the law and. the evidence. 
_ SECOND ‘FILINGS AND ENTRIES. 


FREMONT S. GRAHAM. 


‘The Department will not consider a petition for the restoration of the rich to file 3 . 


for, or enter land, unless accompanied by application for some specific tract. 


| Acting Seoretary Muldr ow to Commissioner Sparks, J anwary 8, 1886. 


7 : lamin receipt of your office letter of February 7, 1885, transmitting - aa 
the application of Fremont S. Graham to be lig ed to aes timber- .- 


7 eulture entry, in. lieu of that made by him January 10, 1884, for the 8.4 


_ of the NW. 4 and N. 4 of the SW. 4of Sec. 4, T. 154.N, BR. 64W., 
~ Devil’s Lake, Dakota, which he has eounqiisiad under circumstances: | 


te - set forth in said application. As Graham does not apply to enter any = 


_ Specific tract in place of that relinquished, his application amounts 


- simply to a request for’a decision as to whether he would be allowed to. 
_ make such entry if he should at any time hereafter desire to do SO, and “ar 
hence should be included among those hypothetical questions which. ek 
the Department has as a rule refused to consider. Your office decision _ 


of January 9, 1885, denying Graham’s application, is modified accord. . 


Ss ingly; and your office is directed to refuse hereafter to consider se aoe 
_ .¢ations for a restoration. of the right to make pre- -emption filing, 
cea; homestead: or timber-culture -entry, except when accompanied by. ap. 


re plication t to make filing or entry for some specific tract. 
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PRIVATE ENTRY—RESTORATION NOTICE REQUIRED. 
| HariLow BAIRD. — 


fhe land applied for was marked on the plat in the local office with the number of a 
°_- private entry, and though so marked probably through mistake, it was not there- 
after subject to private entry until regularly restored by puyie notice. , 

| | Secretary Lamar to Commissioner Sparks, J anuary 9, 1886. 


I have considered the appeal of Harlow Baird from your office de- 
cision of December 11, 1884, rejecting his application to purchase at 
_ private entry the NW. 1 of SW. 1 of See. 35 , Tp. 28 N. , Rk. 8 H. , Niobrara, — 
Nebraska, : 

Said application was refused by the nonicten ne receiver for the 3 
reason that the land applied for was marked. on the plat in the local 
office, as follows—“ 471.” 

The register, in his letter transmitting the papers, stated that. it was 
probably so marked through a mistake. © ‘ 

_ Your office, in the decision appealed from suppiered the action of f the | 
local office, and held that tracts erroneously. marked on the books are — 
thereafter not subject to private entry, until regularly restored by pub- 
lic notice, and that the notation on the platin this case was sufficient to 
exclude the tract from private entry, citing in support of this view the 
case of 8S. A. Putnam, decided by this Department in November, 1877, 
- (40, L.0., 146), That case followed an opinion rendered as long ago 

as 1837, by Attorney General Butler (3 Op., 274), which, so far as I 

know, has been recognized and followed by your office and the Depart. 


ment to the present time. 


_ As stated in that opinion, “One of the most important points to be | 
observed in the execution of the law is the securing to all persons a fair — 

and equal opportunity to become purchasers of the public lands.” The 
application of the fair and equitable rule thus stated, in my opinion, 
7 leary justifies the decision made by your oe in this case. 
Said decision is affirmed. ? 
PRIVATE CLAIM—LANDS OPENED PO EN TRY. 

| GERVACIO Nowan. 


a Nolan was the owner of two erates Congress dttivetied one, with the condition that 
when the lands thus confirmed were patented, they should be taken in satisfaction 
of all ‘further claims or demands against the United States.” The acceptance ¢ 

' of such patent by Nolan’s heirs was in full satisfaction of any claim under the re- 

- maiuing grant, and the lands held in reservation therefor are aneardingyy. Te. 
_ stored tothe public domain. . | 


- Secretary Lamar to Commissioner Sparks, January 9, 1886. 


On April 11, 1885, Mr. O. P. McMains, claiming to represent settlers 
upon land in New Mexico now in reservation because of what is known 
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ad as the N olan grant No. 39, made application to have the nats of survey. eo. 


- of the public lands, covering the territory embraced in said grant, re- 5 ] . 


stored to the local office, and said lands thereby thrown open to entry: e os 
and settlement. Ou reference of. said application to you, i it was reported oe 
ee upon favorably. © : ss 


‘It appears that atone time your cots catised a land to be meueyeed ae 


ae and the plats thereof filed in the land office at Santa Fé; and afterward eae 


- reconsidering its action, about October 21, 1881, ordered said plats to. Le ee 


- be withdrawn and the land held in reservation, ‘under. section Sof the °- 


a ‘ ‘Mexican authorities granted certain lands now lying in Colorado to 


- ; granted certain other lands, now lying i in N ew. Mexico, to the said Nolan. 


: act of July. 22, 1854, (10. Stat., 308 ») because of the claim.a arisin ne under _ 
said grant. ee 
. From the facts jiccioasd it appears ‘tied on “Desembar L, 1843, “the. 
Gervacio Nolan ; that.on November 18, 1845, the same. authorities. 


and his two. associates, Aragon and Lucero. ‘Neither grant. was limited: : 


7 as to quantity, and ‘possession of the last tract. was delivered by: a juss" 6° 

tice of the peace going upon the land and. pointing out-to- Nolan. the © - oe 
boundaries named in the grant; the latter breaking sticks, pulling up 
grass, ete.: but there were no boundaries set up, no. measurement or = 





survey of the land—and consequently no. ‘segregation. of the ‘granted. ee aS 


- - premises from the pe some? as | is ae ea in order. to sonstitite ce = 


oe, Juridical possession. 





After the acquisition byt the United States of the tal ritory in swhjoh ote 


| : both grants are located, Nolan being dead; his- heirs-made. application ~~. 
_ to the surveyor general of New Mexico. for action looking tothe con: 75.02 


ai 7 - firmation of said. grants, in pursuance of. the provisions of said. act: of 
cs ~ Congress of July 22, 1854. Accordingly, the .surveyor. gener al exam. ee 





= . ined said claims, anal reported on them favorably, recommending. that oS 
Congress confirm both of them to the heirs of Nolan, it having ‘been | ee 


fe : associates, Aragon and Lucero, i in the grant of N ovember 18, 1845. 


a 39, and the first 48. 


ce “reported favorably on quite a number of claims, but the two of Nolan es 


shown that prior to his death he had purchased the interests of his HOS 





_ These claims and the report of the surveyor general were duly trans. Le 
mitted to Congress for action thereon—the last claim n being numbered © oe 


On July 1, 1868, the committee on pave in claims ‘of the ois 


were “withheld for further investigation,” because being subsequent to Pe 
the Mexican colonization. law of August 18, 1824, limiting grants toa 0 


— single individual to eleven square leagues, they were understood to be ~~ ae: 


Jargely in excess of that am ount. After this I find no » mention what: eee ee 
ever of claim No. 39. se eee 
On April 23, 1870, the private jana Gea cominiiee of ie aoe Ae 

made an slaboraie report in favor of grant No. 48, for the confirmation. ~~” 
of which to the extent of eleven square leagues a Dill (BH. B. 314) . : 


ee "Introduced, discussed, See and ordered fo be jonerosed but after” 
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wards tabled. A bill (S. B. $43), to confirm the same e grant to the. same i 


extent, was likewise introduced in the Senate May 25, 1870; called up, : 


~~ discussed and passed June 14, 1870: this bill was passed by the House 


- June 29, 1870, and approved by: the President Jaly 1, 1870, and will be _ 


7 found in 16 Stat., p..646. 


.. In the fourth sec on of said act it is “Provided, however, Anat whe 7 
; said lands are so confirmed surveyed and patented, they shall be held | 


ye ae - and taken to be in full ames of all farther claims or demands | 
ow ‘against the United States.” 


~The-lands were a surveyed and poised ” to the heirs of Nolan; and 


- in view of the fact that at the time of bis death he was. the sole owner 
oe of. both. grants, I am compelled to hold that the acceptance of the pat- 
ace ent by his heirs under said. confirmatory act was “in full satisfaction of - 

“> all farther claims or demands against the United States ” held by then, 





including claim No. 39; and further that by said act “final action of 


ory -: Gongress ” ” was had in relation to claim No. 39 and the lands hereto- 


fore held i in reservation because of the same should be at once restored 


ee ~ to the public domain, subject to Ee oens and entry. You will take 
action accordingly..- : 
oo: Sincethis matter has been pending here, two protests eee eres | 
". .."\ aetion have been filed—one on June 6, 1885, by D.N. Baca, of Las Vegas, — 
oN. ML, and the other on June 23, 1885, by. William Pinkerton, of Wagon 
es Mound, N. M., both claiming to be largely interested in this grant No. 
ae ee! F and Pinkerton claiming under the title of Lucero, which has been 


shown was assigned to Nolan prior: to his death. As neither of these 


oe. - parties have taken further action in following up said protests though. 
.. ‘six-months have elapsed, I cannot delay action in the premises longer. 


A similar application to the present was made by Mr. McMains. in 


“...”-'1884, and on two unfavorable reports thereon, one by Commissioner Mc- 
2... ‘Farlaid on August 19, and another by Acting Commissioner Harrison 
—..-. on August 25, my predecessor on ‘November 18, 1884, declined to order 
“-  gaid plats of survey to be restored. As this is a matter touching the 
administration of this Department and a continuing subject for investi- 

. . gation, I do not under the circumstances consider thé action of my pre- 
~.. decessor necessarily binding. upon me. Disagreeing with him in his — 
- conclusion, I now determine that the plats of public survey, so long - 





withheld, shall be restored to the local office and that the. land held in. 
reservation for and under said pretended claim for nearly thirty years 
| be now thréwu oven. to entry and settlement. | 


Iam also in receipt of your letter of December : 18, 1885, arananiene i 


a communication from N. W. Mills, District Attorney, Springer, New | 
_ Mexico, in relation to said grant No. 39. Mr. Mills states that hundreds © 
of. suits have been instituted against the settlers within the boundaries | 


: : : of said grant, many of which are now pending, and one—the case of 
Soe Pinkerton ». ‘Ledoux—having been decided against the former in the : 
os ._ territorial courts, has - been appealed to the US. Supreme Court. 
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~~ | Mr. Mills urges ‘that’ as thie. settlers ; are very poor the AtomieyA Gena eter 


of the United States should take charge of the case. Ihavethisday 


-_ . transmitted a cany of ae as to that officer, with ; a ' favorable 1 recom: — Bas 


| mendation. 


MINING CLAIM— CER TI ORA RI-HEARING. 
“3 ALIOE PLACER MINE. 


. The piobecaiing iy certiorari is prov ided to cover cases wlio the Conmicsignor for- 


mally decides against the right of appeal, and, application therefor, having been 


| - duly filed, should Pe forwarded and all action in the case suspended under rule. 
114, | 
Itis within the discretion of the Commissioner to. order a. heariv g ‘to ascertain the 
_ character of the land and whether the conditions of the law have been complied | 
with, though the applicant for patent may have obtained a favorable Judgment: 1h alee 

the courts as against an adverse claimant. | | 


Secretary Lamar to Commissioner Sparks, Januar y 9; 1886, 


T am in receipt of your letter of the 16th ultimo, transmitting cortair | 


papers relative to the Alice placer mining ee No. 639, ‘Lead- ea 


ville, Colorado, now pending in your office. 

Among the papers is the application, filed in your office by Messrs. 
Britton & Gray, for certification, under rules 83 and 84:of practice, of 
the proceedings in said case for my consideration and action; also a 
copy of your letter dated November 19th ultimo to couusel above men-— 
tioned, holding in effect that the case does not fall under rules 83 and — 
84, and consequently not under rale 4 114, and aechning to entertain the 


< application for certiorart. 


In your letter transmitting these papers you refer to the fact of your 
having held that.the case in its present condition was not. governed by 
the rules referred to, but fell within the exceptions of rule 81. You 
further say—‘In view of the fact, however, that the question of prac- 
tice involved is a new one, upon which differences of opinion may exist, 
and which is. important should be well settled,” you deem it proper to 


submit it for my consideration, and ask my advisory instructions upon . - 


‘the point presented. | 
— On the Ist of September ee you ordered a hearing involving the ee 


: ~ Inerits of the Alice Placer mining claim. = te oo ee 
_ From that action an appeal was filed. You refused to recognize- said “> a 


appeal, assigning as a reason for your action that “the matter of order- 
ing hearings lies in the discretion of the Commissioner.” The basis for 
: said action must have been rule 81 of practice. 


ar The next proceeding by counsel was to file their application for corn a | 
tification under rules 83 and 84. Rule 83 reads as follows: “In pro- 


coat : : ceedings before. the. Commissioner, in which he shall formally decide | : ne ; 
oe ae te a party has no Fight of appeal to the petra the p party. penne aes 
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Cia such decision is rendered may apply to the Secre lary for an 
order directing the Commissioner to certify said proceedings to the 
Secretary, and to suspend farther action ye the pecreety shall pass. °. 
upon the same.” | 7 
By your letter refusing to recognize claimant's appeal you foeniaily 
decided against the right of appeal. That action .n my opinion clearly 
made rules 83 and 84 applicable. Indeed, they could apply only pur- 
suant to action such as that had inthis case. Being applicable and hav- . 
ing been invoked, it follows that the petition filed thereunder should 
have been entertained and forwarded as required by rule 114, action in 
the meantime being suspended in accordance with said rule. Such pro- 
ceeding in this and similar cases would be in strict accordance with the. _ 
rules of practice, as I read them. It does not occur to me that the ques- 


tion of practice presented by this case is anew one. While an applica- 
'.. tion for certiorari is not a writ of right, the rules of practice adopted by 
_ this Department, as. well as those which prevail in the courts, contem- _ 

“... - plate, in every case where such application is made necessary, that it 
--- should reach ‘the tribunal: to which it is addressed, in order that that 
tribunal may take such action thereon as may be found proper. = 





The application in this case having been forwarded and peng now be- 


oe fore me, under the rules, is entitled to consideration. — Les 
 . “The showing is that E. W. Sizer filed application for eae for the i 
| Alice Placer claim, containing 17.89 acres. 


. During the period of publication adverse claims were filed i in behalf | 
_ of the Addie Stevens and Lazy Bill Lode claim a) and suits thereun- 7 
_ der were commenced. Bae | 
‘While said suits were ec your office surat to a ime made 
by Special Agent Robert Berry, ordered a hearing before the local offi- 
cers to,determine the character of the land and the bona fides of the ap- _ 
 plicant. That hearing has not yet been, held. ~The register on the 11th 
of October last forwarded to your office duly certified copies of the judg- | 
ment rolls in said adverse suits, from which it appéars that the suit 
brought in support of the Addie Stevens claim was dismissed for want 
of prosecution, while. that brought in behalf of the Lazy Bill claim was 
_ fully tried and judgment awarded Sizer, the placer applicant, said judg- 
ment reciting that he “is the owner and is entitled to the possession of 
the premises inthis action.” Thereupon the placer applicant moved for 
allowance of entry and issue of patent. Instead of allowing this mo-. . 
tion, you on September 1st last directed that the hearing which had pre- 
viously been ordered on the report of Special Agent Berry proceed. 
| From that action appeal was filed. This you, acting under authority 
of rule 81 of practice, refused to recognize. 

Then followed the application for certiorari, now before me. ‘The ques-. 
- tion to be determined under said application is, whether or not you had 
_ the.authority under the law to direct a hearing after judgment of the 
court favorableto applicant. “I am asked to say that you have not such 


~ 
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: pater ye that at sach a. ‘stan of pr sccedines ‘the law is manag? 2 


and that your remaining duties under section 2326 of the Revised Stat — 
_ utes are merely the ministerial acts of preparing : and i issuing the patent. oe 


I am unable to assent to this proposition. 


- -It-is too well settled to need discussion that until thei issue of patent, te ae 
7 title to the public land is in the United States, and that while so and oe 
- and subject to disposal, the Land Department must, under the Jaw, be 


_ the judge as to when, under what circumstances and how the Govern- 


~ ment shall part with title, Moore »v. Robbins, (96 U. 8., 530). Not — 
only must the character of the land be considered, but the law speci- tee 


fies that certain prerequisite qualifications must exist and be found in ae 


| the applicant for title. Certain precedent acts are also necessary. The - 
law imposes upon the Land Department the duty of passing upon these 


7 various prerequisites, and determining when they have been met.» 
‘This being true, can it be supposed that the intent of the law in seh | 


cases is to require the issue of patent by the officer specially charged os 


| with the duty of disposing of the public lands under the law, before ; ; 
that officer is satisfied that the requirements of law have in good faith — 


been. complied with by the applicant? Can the Commissioner of the : 
General Land Office be compelled to act. upon the judgment of another oe 
in opposition to his own judgment in a case for the proper disposal of 


a which the law holds him responsible, subject to. the direction of the ap-. _ ; 


S : pellate or supervisory authority placed over him by the law itself? 


Does the. judgment of a court as to which of two litigants has the — | 


B - better title to a piece of land bind the Commissioner to say, without | a 


_ judgment, or contrary to his judgment, that the successful litigant has ~ 


- complete title and is entitled to patent under the law? The usual re- 


sult following a favorable judgment in a court under section 2326 of the an 
‘Revised Statutes is, I doubt not the’ issue of. patent in due time, 


pat in such case the final passing of title is not on the judg ment of the 


court independent of that of the Commissioner, but is on the judgment — : : - 
of the latter pursuant to that of the former, and on. certain evidence pice ae 
= supplemental to that furnished by the judgment roll. | 


_ The judgment of the court is, in the language of the law, “to deter: 
mine the question of the right of possession.” It does not go beyond 


ot that. When it has determined which of the parties litigant is entitled - 7 


- to possession, its office is ended, but title to patent is not yet established. < | ‘ r 
: ‘The party thus placed in possession may ‘file a ‘certified copy of the 
7 judgment roll with the register and: receiver.” But this is not all. He 


| may file “the certificate of- the surveyor general that the Tequisite 
2 amount: of labor has been. performed or improvements made thereon.” 


ss Why file this, or anything further, if the judgment. Toll. settles all 


| ~ questions as to title and right to patent? ‘Clearly, because the. Jaw 


- vests in the Commissioner the authority and makes it his duty to see 


; that the requirements of law relative to entries and granting of a el i, 
| thereunder shall have been ce oa with before the issue of Lata 
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Adis judgment should therefore be satisfied before he is. called upon to 
_ take final action in any case. In this case, the judgment of the. court 


_ ended the contest between the parties and determined the right. of pos- - | | 
session. The judgment roll proves the right of possession only. The ~~ 


applicant must still make the proof required by law to entitle him to 
patent. Branagan et al. v. Dulaney, (2 L. D., 744.) The sufficiency of that: 
proof is a matter for the determination of the Land Department. It fol- 
lows therefore that further hearing may, if deemed necessary, be order- 
ed, for the purpose of ascertaining with greater certainty the character of 
the Jland, or whether the conditions of the law have been complied with | 
in. good faith. To hold differently and to say that after the presenta- 
tion of the jadgment roll nothing remains for the Commissioner save the 
ministerial acts of preparing and issuing patent, would be to say that — 
- the Land Department. loses all jurisdiction i in a case after commence- 
- ment of suit by an adverse claimant. Iam well satisfied that the law 
contemplates no such condition of affairs. 


| You have ordered a hearing, deeming it necessary to siitisty your : 
se judgment, or more properly to aid you in making up aproper judgment 
in this ease. That was an act of-discretion with which no.law, sofaras 


as I am aware, affirmatively authorizes an interference, and I should. 

be slow to exercise my supervisory authority in the direction of pre- — 

venting you from getting all the information which in your judgment ; 

may seem necessary to the proper discharge of your official ee and to 

a correct adjudication of the case. a : 
The application is denied. 


—_—— 
* 


| DESERT LAND ENTR y= COMPA CTNESS. 
‘Maren CHRISTENSEN. 


The euinnerne a of tracts sated is to be settled by their side lines, which should 
. not exceed in length one and one-fourth miles for six hundred and forty acres, O16. 
mile for tracts down to and including three hundred and twenty acres, and ince: | 
fourths of a mile for tracts of less area. 

~ Sub- divisions merely cornering one with another will, not be regarded as compact, : 


Secretary Lamar to Commissioner Sparks, January 9, 1886, 


_ I have before me for consideration the case of Cheyenne, Wyoming, 
desert land entry No. 2523, of the Ws, N3NE4, SW4NE4, NWSE, 
SSSH4, Sec. 15, and NEN W4, Sec. 22 Tp. 15 N., R. 78 W., 640 acres, by . 
| Maren Christensen. | 

On Sept. 3 last, you held that the tract spread in ‘this entry was 
| ee in compact form as required by the act, construed. the term “in - 
compact form” to mean “as nearly square in form as practicable with _ 


. the number of acres taken, ” and directed that the claimant be calledon = 


to adjust the boundaries of her entry. 
from this decision she has appealed. 
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7 The. ropdlations under the er nhac: in the ae canodler of 


your office, sanctioned by departmental approval and. promulgated for 
the information and guidance of the people: acquir ing title to public — 
a lands, require the tracts embraced in entries on. ‘surveyed lands to ap- — 
a ‘proach. : as near the form of technical sections as their situation and re- 
lation to other lands will admit, confine side lines to certain limits and 
do not allow the entry of narrow strips, which is regarded as a TOSS | 
oF departure from all reasonable requirements of compactness. a oo 


On examining the records of your office the fact is disclosed, that i 


there are no vacant public lands contiguous to the tract embraced i In 

~~ this entry. Now, applying each of the requirements of the law and the | 

ie regulations shereunder to the tract: in question, it is found to conform ~ie 
therewith in every particular. Its area, six hundred and forty acres,is 

2 allowable, its sides do not exceed the limit, and in form it is as compact 

or near a technical section as its situation and relation to other lands © 
willadmit. These conditions being beyond doubt, I am at. a loss te | 


comprehend on what theory an adjustment could be made other than 
that which would involve an elimination of certain tracts from the en- 
try, which seems to be the intendment of your decision. This is not a_ 
case in which such a requirement should be made, and the > entry should 
not be disturbed. 

The compactness of tracts in entries of this class, is to be determined 


by their sidelines. Thus, they conform to this requirement, if, in tracts 
of six hundred and forty acres their side lines do not exceed one and 
one-fourth miles; in tracts of a less area down to and including three 


hundred and twenty acres, if they do not exceed one mile, and in tracts 
of a less area than three hundred and twenty acres if they do not ex- 
ceed three-fourths of a mile: In no case, however, will tracts in which 
the subdivisions simply. corner one with another be regarded as compact. 

In view of the foregoing, your decision is reversed, the order for ad- 
justment overruled and the claimant will be allowed to a her — 
entry under the law. : : 


APPLICA TIONS TO CONTEST— WHEN SIMUL TANEO Us. 
ig ACOBS Vv. CHAMPLIN ET AL. 


The right of precedence, in the case of two applications to contest, should be awarded ; 
to the one first actually received: 


7 Rules adopted for the reception of applications on the ling of new v plats are ) not to . 


_ ibe followed except under similar circumstances. 
“Seeretary Lamar to Commissioner Spars, Si amuary 9, 1886. 


I have considered the case of J oseph M. J acobs v Oliver Champlin 


and Ezra D. Parsholl, as presented by the appeal of Jacobs from the “ae 
decision of your office, dated August 27, 1884, holding that his applica- 
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a tion a5 contest: timber culture entry No. 5,442, covering the SE. t of | 
Sec. 27,"T. 126 N., R. 62, Watertown, now Aberdeen, land district Da-. 
kota Territory, mode March 24, 1882, by said Parsholl, was presented 


“%, simultaneously with the application of said Champlin to contest the 


Same entry, and that said parties should be notified to appear? and bid. 
_ for the privilege of contesting said entry. . 
The report of the register and receiver shows that as soon as the local 
land office was opened on the morning of March 25, 1884, the attorney 
_ for Jacobs offered his contest affidavit against said entry, and said affi- 
davit was received and the contest was duly entered of record. Imme- 
diately thereafter the attorney for Champlin offered his contest affidavit 
against the same entry, and it was rejected because of the prior entry 

of the contest by Jacobs. _ | 
~ The local land officers further report that, at the time they received 
the contest affidavit of Jacobs, they had no knowledge that the at- 
torney for Champlin intended to file any affidavit of contest against 
Said entry, and therefore they did not pogard the affidavits as simul- 
taneous. : } 

Upon appeal, your office reversed their action, as above stated. Said 
decision is based upon the instructions given to the Huron office, in. 
said Territory,on December 16, 1882, (1 L. D., 183,) wherein itis stated 


that “all persons in the office, immediately after opening of the same 


for business, who have written applications for entry of a tract on the 
same section under the timber culture law shall be considered simul- 
| taneous applicants.” But those instructions were given with reference to 
the filing of new plats in the loval land office and the usual rush of claim- 
ants for priority, and it is therein stated that on the mornin g of October — 


19th the crowd was so great that it was impossible for all claimants to. _ 


pass their applications to the register and receiver at the same time, 
_ therefore, under the circumstances of that case, the applications should 
be regarded as simultaneous. In the present case no such state of facts 
exists. It does not appear that there was any crowd, nor is it shown - 
that the attorney for Jacobs had any knowledge of the intention of 
Champlin to contest said entry. No settlement rights are involved, and 
no fraud or collusion is asserted or. suggested. Simultaneous means 
existing or happening at the same time. In Benschoter v. Williams 
. (3. L..D., 419) this Department decided that where a few seconds inter- 
vened between two applications to contest an entry, the right of pre- 
cedence should be awarded to the one first actually received, and that 
‘it matters not how short may have been the interval between the pre- 
sentation of the two contests, the one actually received before the ¢ ther 
is entitled to precedence.” The affidavit of J acobs was received first 
and he is entitled to the right of contest without being required to bid 
theréfor. It.is a maxim of law and equity that he who has the prece- | 


dency in time has the advantage in right. (Fonb. Eq., Ears 


| The decision of your office is therefore reversed. 
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| RECOMMENDATION OF SUIT AGAINST PATEN T—ORAL nBARING ita 


. ‘HimsnEr v, STANBERY ET AL. 


: : ‘Prosesdings i in ihe name ‘of the United States to set aside a patent? will not be recom | 


mended, in the absence of fraud or. irregularity, where it appears that the appli Z as 
seant for such relief failed to comply with the mequremonss. of the law, and nee eo 


lected to assert. his rights at the proper time. — 


<o _ “oma hearings are not accorded without due notice to all parties. : . | - | 


- Acting Seoretary Muldrow to Commissioner Sparks, J anuary 16, 1886... 


ei have con sidered the case of ‘George Hibsher v. J ohn Stanbery, Em = oan 


ee Glotfelter, John D. Forbes,. S.N. A. Downing, as presented ne the - 


appeal of Hibsher from the decision of your office, dated June 2, 1884, 
- refusing to recommend that. proceedings | be instituted. looking to. the - = 

vacation of patent issued on February 12, 1881, upon additional home- _ 

‘stead entry No. 23, made February 9, 1380, by said Stanbery, covering 


the NE. 4 of the SE. 4 oe Sec. 30; T. 35 N., Ht 9 W. panne land. dis- 
tric, Colorado. 5 7 

It appears ‘from. the eset that. the ince lana. officers on June. 18, | 
1883, transmitted the petition and corroborated affidavit-of said Hibsher, | 
claiming the N. 3 of SE. 4, the SW. 4 of NE. 4, and SE. fof NW. dof said | 
Sec. 30, and asking that proceedin g's be ordered to beac the record of any 
adverse elaims for said tracts. It also appears that the NE. 4 of said SE. - 
+ of said Sec. 30 was entered on February 9, 1880, by John Stanbery, as 
an additional homestead entry No. 23; that Emily A. Glotfelter made 
additional homestead eutry No. 117, final certificate No. 45, on Septem- 
ber 22, 1881, covering the SW. 2 of NE. 4 of said_section 30; that John 
D. Forbes, on September 26, 1381, made homestead entry No. 128 of the 
SE. 4 of the NE. + of said section 30, and that S.N. A. Downing, on 
October 5, 1880, filed his pre-emption declaratory statement: oo the » 
NW. i of the SE. 1 of said section 30. | 

pon the showing’ made by Hibsher, your office on October 10, 1883, 
érdered a hearing to determine all the facts in the case. The hearing 


was daly had, at which Hibsher appeared in person and was repre- 
sented by counsel, and the assignee of Stanbery also appeared by at- 
-torney. The register and receiver on February. 1, 1884, transmitted the | 


~ testimony taken at said hearing, but they made no recommendation, for 


the teason that they understood that the hearing was ordered for the — ra 
purpose of determining whether the Department would recommend the 


_ institntion of proceedings to vacate the patent issned onsaid additional 
. homestead entry of Stanbery. On June 2, 1884, your office examined. 


ae: the testimony and exhibits, and found that Hibsher did not file his 


pre. -emption declaratory statement within the legal period after his set 


~... tlement, and that his filing did not reach the local land office until after’ cee 
said entry of Stanbery had been entered of record. The’ district land 


<e officers rejected Hi ibsher’s filing and advised him that he could amend aaa 
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| his filing so as to take the remaining three forties embraced therein: 
No appeal was taken from this action of the register and receiver, nor 


‘Was any contest entered against Stanbery’s entry, and the same was ‘ 


patented, as stated above, on February 12, 1881. Subsequently, Hib. 
_ sher filed his pre-emption declaratory statement for other tracts, butas 
he alleges by mistake, as he intended to file for the same land as that 
— included in his Gack declaratory statement. — | , 
. The excuses offered by Hibsher for failure to file within the time re-— 
quired by law are not sustained by the testimony. When the entry of 
Stanbery was mnade, the records of the district land office failed to show 
any claim for said tract, and the evidence fails to show that any: fraud” 


-» wag committed by the district land officers, or that they were imposed — - 


-- upon by false and. fraudulent testimony. Nor is it shown that there i is 
any irregularity or mistake in the issuance of said patent. That ina - 
proper case it would be the duty of the United States to allow its name © 


to be used, or even to be the moving party upon application to institute : 7 


suit to cancel a patent, can not be denied. 


It was held in the case of Hughes vo. United States, (4 Wall., -939,) | - a 
“that the equity of a pre-emption claimant of land under the Las of 


the United States, who has complied with the condition imposed by 
_ those laws, obtained his certificate by the payment of the purchase. 
money, and retained uninterrupted possession of the property, can not: 


“i be defeated by one whose entry was subsequent, although he has forti-— 


fied his title with a patent, such person having notice sufficient: to put 
_ him on inquiry as to the interests, legal or equitable, of the pre- emption: 


ee claimant.” And in United States »v. Stone (2 Wall., 525), the Supreme 


- Court re-affirm the doctrine ‘that ‘‘the United. States may properly pro- 
ceed by bill in equity to have a judicial decree of nullity and an or- — 
‘der of cancellation of a patent issued by itself ignorantly, or in mistake, - 

- for lands reserved from sale by law. See also United States v. Minor 


114 U. S., 238). 


The facts as disclosed: in the testimony show that Hibsher’ is the | 
author of his own misfortunes, by his neglect to comply with the paca om 
ments of the pre-emption laws, and his failure to contest said entry. —- 

‘The decision of your office, dated June 2, 1884, is accordingly affirmed: 7 

- Counsel for Hibsher, on May 18th last, ‘asked permission to make an 
oral statement in the case. Since then, however, to wit, on November : 
12, 1885, he has filed a supplemental brief, in the case. In ex parte — 
“i George T, Burns (3 L. D.,561,) this Department laid down the rule that 
in ex parte cases oral arguments are not encouraged, except in special 
- cases and good reasons shown therefor. It does not appear that coun- 

sel for the opposing parties has. been advised of said application to _ 


= make an oral statement in. said case; and it would be manifestly im- a - 


. proper for the attorney of one party to make an oral statement in the_ 
case in the absence of the attorney of the opposing party. For this 
reason the application to make an oral statement in the case 18 refused. 


1819 L D——2 1. 
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| PRE-EMPTION—FINAL, PROOF CONCL USIVE. 
CANN V. OaaNoN, | 


_ After the submission of final proof, and a hearing had thereon, additional time to 
show compliance with the law, though within the life of the filing, will not be 
granted in the presence of an adverse claim, and where bad faith is evident. 


Acting Secretary Muldrow to Commissioner | Sparks, January 16, 1886. 


I have considered the case of Robert Cann v. James Cannon, on ap- 
peal from your office decision of November 12, 1884, dismissing the pro- 
test of Cann and allowing Cannon further. time to show a full compli- 
ance with the pre-emption law. 

‘The records show that on. July 12, 1882, Cannon filed declaratory 
_ statement for the SW.4 of SE. t Sec. 20, N. W. 4 of NE. 4, and 'N. 4 of. 
N.W. 4, Sec. 29, T. 758., R. 68 W., Denver, Colorado, alleging settlement 


me May 15, 1882. On J aantiary 3, 1883; Cann made timber culture entry of 
said NW. tof NE. 4and N. fof NW. 4. On November 30, 1883,Cannon - 
a, 2 - offered. pre- -emption proof, and Cann filed protest. Said proof at pro- 
test were duly forwarded, and your office, by letter of Js fanuary 18, 1884, 

- ordered a hearing, in order that testimony might be taken “ relating to 


- Cannot’s residence and ampFovemonis on the land made since date © of 
filing.” — | 
The hearing was had March 24, 1884, The testimony shows that 


oe Cannon j is twenty-four years of age, single, aud the manager of a coal 


mine or shaft in an adjoining quarter ; that: at the date of the final — 


- “proof there were on the land two cabins, one built of fence poles, long - 
—. ‘prior to ‘Cannon’s ‘settlement, by some person unknown, the other a —_ 
 wrame shanty built by Cannon in July, 1882; that in January, 1883, . 


¥ the frame cabin was destroyed by the wind and lay i in ruins until the | 
following Ji une, when it was rebuilt under claimant’s directions ; that, 


- _ before its destruction it had no door or window ; that in the fall of | 


1882 a portion of an acre adjoining the frame cabin was plowed’ and. 
sowed in rye, and again in 1883 that the plowed tract was enclosed by- 
2 single wire caught up on poles. This'is the extent of the improve- 
ments. Oannon says he slept in the pole eabin in the fore part of July, 
and some time in September, 1882 ; that he occupied the frame cabin 
in the latter part of July, 1882, wd in November, 1883; that he had 
no bedstead on the claim, but carried his bedding with him, and slept 
ona bench. He says he thinks he slept there more than ten times, 
~ but will not say he slept there twenty times. He says he had a stove 
in the frame shanty during a portion of the cold weather, | but does not 
say he had any other household furniture there. He Bays that when 
away from the claim he slept with the miners or at a hotel in Rodalia, 


~ : or with some of the neighboring ranchmen. Several witnesses testify 
ie that. they. haw e peed over the, land many times and examined the ee 
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cabins thoroughly, and uever found any signs of habitation. It is very. 


evident that his absence from the land was the rule. There is some > 
testimony that claimant had “rooms” in Denver, and was engaged in 


— the coal business in that city. These allegations are not denied by him. _ 


In April, 1884, one month after said hearing, Cannon filed in your 

office an application to withdraw his proof and to be allowed further. 
‘time to show a full compliance with the law, setting forth that “he has 
commenced to reside permanently on his land.” Your office held that, 
‘Cas there is no evidence of abandonment on his part, and as his time. 
for making proof and payment under the law does not expire until the. 
middle-of February, 1885, his application is hereby granted, and the 
case dismissed.” This was error, in view of the facts elicited at said 
hearing. Iam satisfied from the testimony therein taken that claimant: 
- never established a legal residence on said land, and that his alleged. 
residence is a mere pretense, anc discloses an effort on his part to ac. 
quire title to public land without compliance with law, and that his ac- 
-.tions show a want of good faith throughout. | , 
‘These facts were established at the hearing, and prior to that Sma & 
valid adverse right had attached to the land.. Said declaratory state- 

ment of Cannon will be canceled. The decision Bpeeee from 18 a- 
cordingly. reversed. 7 


SOLDIERS’ ADDITIONAL HOMESTEAD. 
‘Lars Wingvist. 


The right to make-an additional entry ‘+ personal and non-assignable.- 

A certificate showing the right to make such entry may properly contain the ex- 
pressed condition, ‘‘if shown to be still living at date of application to enter in . 
his name.” 

This rule however does not. apply to cases where. the additional right had been certi- 

-. fied prior to pOOre any: 13, 1883, or to eases pending March 16, 1883. 


Lars Winqvist made application for additional ‘homestead entry, 
under section 2306 of the Revised Statutes, filing therewith the re-. 
quired affidavits, bearing date November 6, 1885, and statement from 
the Adjutant-General’s office. of date December 4, 1885. 

Upon this application Wingvist, by his attorney, asked that certifi- 
eate be issued in the usual form. By letter of December 3, 1885, you 


refused to issue the certificate, except with a condition attached in 


these words: “If shown to be still living at date of application for. 
entry in his name.” rom this action Winqvist appealed. 

On December 12, 1885, you issued certificate on the usual printed 3 
form, to which you ded these words: “ If shown to be still ane ab. 
date of application for entry in his name.” - ? 

_ This is the record of the case before me. | 
_ The gravamen of this appeal is that, mde a circular issued by the 

Deper eeu, ia 17, 1877, aud by the rules and ee of cer tification 
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= oe herein established, : a form of certificate. was then adopted, “which ‘haw tee 


- : been i in use from that day to the present time, and that while the cir. 
. eular of instructions of February 13, 1883, changed the rule and prac- 


2 - tice theretofore governing, it did not apply to cases that had previously c : _ 
been certified,.or to cases pending, or which were filed in office prior to 


3 -Mareh 16, 1883. To bring this case within the exception provided for 


by the. circular. of February 13, 1883, it is contended by counsel that the » | 


-» application of Winqvist was a pending claim at the date of the circular, 


and was therefore controlled by the rules and practice of the Depart- 


es ‘ment of force prior. thereto. Elaborate briefs have been filed by coun-. ane 


sel, arguing mainly the doctrine of res adjudicata and stare ici ae as _ 
: applicable to and controlling the case at bar. 
The doctrine that where a case has been once adjudicated, rights ac- 


ie 7 quired thereunder will not be disturbed, and that this rule applies to 


acts and adjudications of heads of Departments, is a rule too well recog- 
nized to require argument. 7 
It is a doctrine equally well established that decisions of courts and 
heads of Departments, as a rule, are precedents. which should govern 
the decision .of similar cases. If the case presented is controlled by | 
this doctrine, its solution is ‘easy. Or, tostate it more plainly: If this 
case has been once adjudicated, or if rights have vested which were valid _ 
_ under any rule or law of the Department as administered or expounded 
at the time such rights were acquired, they cannot be divested or im- 
paired by the act of any succeeding Commissioner or Secretary. | 
From an inspection of this record I am unable to discover what right 
_. has vested in either the applicant or any one else that is in the least 
impaired by your action in this case. The record transmitted to the 
_ Department shows that Wingqvist filed application for additional home- 
stead entry, without date, but accompanied with the affidavits required 
by law, made before the deputy county clerk of Saginaw County, Mich- | 
igan, November 6, 1885. On December 12, 1885, you issued certifi- 


cate in the usual form, adding thereto the onl “Tf shown to be still 
living at date of application to enter in his name.” There is nothing | 
before me to indicate that this application and certificate is either 
amendatory of or supplementary to any other mppuemuon « or exercise of 


right by Wingvist, or any one in his behalf. - 


From the affidavits, bearing date November 6, 1885, it appears that 


- . Winqvist for the first time made application for additional homestead, 
and at that date made oath that he had not sold or agreed to sell, trans- 


_ fer, or pledge his right to make entry, and that he had not made any — 


-. +. prior application for it. If the’ case is to be decided upon this record, 


3 ae the argument of counsel as to the vested rights of innocent purchasers : - 
ced _ have no application. Counsel for Wingqvist have, however, filed a sup-— i pi 
he plementary paper, alleging that Wingqvist’s application was a pending 


ie i claim on March 16, 1883, referring to the records of uae Sona Land do : : 
ogee: a in bs ad thereof eho | ne es 
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The records of the General Land Office Stee that on N ovember 24, 
1877, Wingvist made application to enter the NE. 4 of the SE. 4 of Sec 

10, 7, 16 N., R. 4 E., East Saginaw, Mich., under seotion 2306 Revised 
Statutes, but failed to file therewith the special affidavit as to military 
service—on which filing and entry certificate was issued by the regis- 
‘ter. On January 19, 1878, the Commissioner notified the local office - 
that the Commissioner’s certificate would be suspended awaiting such — 
proof. Wingvist failed to furnish the proof, and as late as August 4, 
1885, the Commissioner directed the local officers to notify Winqvist that 
auiless the proof required by letter of January 19, 1878, was furnished 
within sixty days, the entry would be canceled. No response being 
made to this notice, on October 23, 1886, the oe canceled the 


a entry. 


It nowhere appears from the record, or from any paper of file in the 
General Land Office, that Winqvist has executed to any one a power of 
attorney to locate or sell his right, nor that he has made any sale or 
transfer of it, although it is argued inferentially that his right to enter 
is now in the hands of an innocent purchaser. © 

Without entering into a discussion or review of the décintons and cir- — 
culars of instructions issued at various times, and by different ‘officials 
of the Department, relative to the execution of section 2306, it is suffi- 
cient to say that, notwithstanding the liberal interpretation given to the 
act by the report of Commissioner Williamson, of February 17, 1877, 
and the circular of instructions of May 17, 1877, issued thereon, it has 
at: no time been declared that the soldier’s right of additional homestead 
was a right that could be transferred, pledged, or sold. . But if such a- | 
right had at any time beén recognized by the Department, the party en- 
titled to enter could not convey a right paramount to hisown. Therefore 
if Wingvist had such an imperfect right that could not be exercised by 
himself, he could not convey a superior right to another. 

The case of William French (2 L. D., 235,) is directly in point. In 
that case the final certificate from the General Land Office had issued, 

_ and the owner purchased it upon the faith of an apparently valid and 
established right, evidenced by the certificate of the highest authority, 
without notice of defect. The entry certificate and purchase were made | 
-while the instructions of May 17, 1877, were of foree: The Department, 
after fairly discussing the right of the soldier under that section, held 
that, “Where a certificate issues improperly, inadvertently stating that 
a certain party is entitled to make additional homestead entry when he 
is not so entitled, the entry made thereunder should be canceled. As 
the right to make homestead entry is a personal right, the assignment | 
of such certificate cannot be recognized. A purchaser takes it subject 
. to any defects and cannot be treated as an innocent purchaser. fe 

Without the proof required by the special affidavit as to military 
service, Winqvist had no'right to enter, and therefore he could convey 
no such right to another. His entry remained suspended from Novem- 


ber, 1877, to October, 1885, to allow him the opportunity of establish- ee 
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ing that right, Failing to do 50, his entry 1 was icauteciéd: and every z 
~semblahee of right that may have attached to it was completely an- 


io nulled by the act of cancellation. The present application i is therefore : - 


ae ‘in no respect a claim pending prior to March 16, 1883. 


Viewing the case as under the control of avoular of instructions. of 


February 13, 1883; I can see no objection to the additional words tothe = 7 


| certificate, (Cif shown to be still living at date of application to enterin 
his’ name.” They impose no restraint or condition that in the leastim- 


pairs any right. that he could avr by the certificate without the. ae 


"additional words. 


. The circular of February 13, 1883, iiseoutinued: fii practive. of ves | 
7 citing entries to be made by agent or attorney, and the party entitled — 


to the right of entry was required to make his entry in pérson at the — 


-lecal office, and to establish his identity. if Wingvist’s entry 1s made 
in the manner required. by that circular, his very compliance with it — 
will establish the fact that he is “still living at the date of application 
to enter in his name.” As this condition can work no harm, or even 
inconvenience, in supplying the proof, I can see no objection to the in- 
sertion of it in the certificate. 3 

The condition attached to the certificate does not violate the pre- 
sumption of law, “that a person once shown to be in life is presumed 
thus to continue until the contrary be shown.” That presumption ap- 
plies where the fact of death is an affirmative issue, requiring actual 
proof; or proof of circumstances from which thelaw will presume death. | 

The right of additional homestead given to the soldier can only be 
exercised by the soldier during his life, and after his death by his widow 
during her life or widowhood; and after her death or marriage, by his 
ehildren during their minority. Hence, as this life and condition of life 
must exist to enable the party applying for the right to acquire it, I can 

see no violation of any rule of law requiring proof of it. 

“It will be observed that as the facts of the case bring it within on 
operation of the circular of instructions of February 13, 1883, the de- 
eision does. not apply to cases where the additional right had been cer- _ 
tifled by the General Land Office prior to February 13, 1883, or to cases 
pending or which were filed in office as to March 16, 1883, 

. Your judgment is affirmed. 


| CERTIFICATES or DE POSIT FOR SURVEY. 


EDWARD PoLLitz. 


Certificates i issued for deposits made subsequent to the act of or 7, 1882, to « cover 


excess in the cost of surveys executed under contracts entered into prior to the _ | 


passage of said act, may be recerved in payment for any public. Jands. entered 7 
under the pro-emption or homestead Jaws. : 


| Acting Seer etar y Muldrow to Commissioner parks, January 1 16, 1886. 


‘Thave considered the appeal of Edward Pollitz, of San. ‘Francisco, a 2 


s 4 om Oalifornia, frem yon decicion of J uly 13, 1880, eecming to receive - “ : ‘ 
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a triplicate certificates: issued. for additional deposits, made subsequently - 
to August 7, 1882, on account of surveys executed under contracts en- 
tered into prior to that date, in any district other than that. in which 
the land surveyed i is situated. 

You held that; “Although certificates issued for deposits made. sub- 
' sequent to August 7, 1882, to cover excess of the cost of surveys ex- 
ecuted under contracts entered: into prior to the passage of the act re- 
ferred to, have been allowed to be received in payment for any publie 
lands entered under the pre-emption, or homestead laws, this practice 
has been discontinued, and no certificate issued since August 7, 1882, 
will be received, except in payment for public lands within the limits 
of the land district i in which the surveyed township is situated.” 

Section 2403 of the Revised Statutes, as in force prior to March 3, 
1879, provided that, ‘Where séttlers make deposits in accordance with 


the mrovisccs of sectio’ 2401, the amount so deposited shall go in part. 


payment for their lands situated in the a the surveying. of © 
which is paid out of such deposits.” 

By aet of March 3, 1879, (20 Stat., 352,) this section was ; amended by 
adding thereto the followin g provision ‘Or the.certificates issued for 
such deposits may be assigned by endorsement and be received in pay- 

ment for any public land of the United States, entered by settlers un-- 
der the pre-emption and homestead laws of the United States and not 
otherwise.” This provision continued in force until the act of August 
7, 1882, (22 Stat., 327,) making appropriation for the survey of the pub- 
| tic lands, which provided: “That no certificate, issued for a deposit of — 
money for the survey of lands under section 2403 of the Revised Stat- 
 utes,.and the act approved March 3, 1879, amendatory thereof, shall be 

- received in payment for lands, arcane at the land office .in which the 


- lands surveyed for which the deposit was made are subject to entry and 


not elsewhere; but this section shall not be held to impair, prejudice, 
or affect in ag manner certificates. issued, or deposits and contracts : 
made, under the provisions of said act, prior s the passage of this act.” 

By section 25 of circular of. instructions, relative to deposits. by indi- 
viduals forthe survey of public lands, issued September 15, 1883, it is 
declared that, “Certificates issued for deposits made subectuertly to and 
including August 7, 1882, to cover excesses of cost of surveys executed 
under contractg entered into prior to the passage of the act of August 
7, 1882, are not affected by the clause in said act restricting the use of 
Certificates of deposit on account of surveys to the land districts within 
which such surveys are located.” 

This instruction is omitted from the circular of instructions of June 
24, 1885, and section 20 of that circular declares that, “Triplicate cer-. 
tificates, issued on or after August 7, 1882, can be received in payment 
for lands only tm the land district in which the surveyed towns is sit- 
uated.” | 

‘The question submitted i is, whether section 20 of cireular of instruc- 
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_ ‘Hons of Jane 24, 1885; is intended to restrict ae Se of. certificates i iss seo 


- gued -for deposits after August (F 1882, in payment for lands entered : 


_ ander the pre-emption and homestead laws, to the land districtin which 


_ the survey was made; although such deposit was made under contracts — - 


a ~ entered into prior to that date and subsequent to March 3, 1879. You eee. 
decided that, although such certificates had formerly been allowed to 


Mae be received in payment for any public. lands entered under the pre- .- — 


- emption and homestead laws, that this practice has been discontinued, = 


| and no certificate issued since August: 7, 1882, will be received, ‘except — 
in payment for lands within the limits of the land district i in a which the a 


-.. gurvey was made. 


~ While this section may bear that eonaeestions it would be | in ‘direct 

violation of the provisions of the act of August 7, 1882, which expressly 
declares that, it shall not impair, prejudice, or effect in any manner 
certificates igsued or deposits and contracts made under the provisions _ 


of the act of March 3, 1879. | 
It is very clear that by the act of August 1 T, 1882, all pectaficaai 18-. 


sued for deposits made under contracts caisred into ‘dubsequent to the 
act of March 3, 1879, and prior to the act of August 7, 1882, should be 
received in payinent for public lands entered under ‘the pre-emption - 
and homestead laws, irrespective of the date of the issuance of the cer- 


’ tifieate. Section 20, of circular of June 24, 1885, can therefore -only 


apply to certificates issued since “August 1, 1882, for deposit made anger 
. contracts entered into since August 7, 1882. 
~ Under the practice of your office, governing the survey of public | 
lands, the deposit is made.to cover the minimum rate expressed in the 
sontract of survey. The whole or any part of the maximum rate stipu- 
lated in the contract may be called for, if such excess is necessary to 
somplete the survey. Therefore the additional deposits made under a 
contract entered into prior to August 7, 1882, although such deposit 
. was made subsequent to August 7, 1882, is as ca a part of that con- 
tract as the original deposit, and must be governed by the law of force 
at date of the contract. 
_» Certificates issued before March 3, 1879, can be used only by the set- 
_ tlers in the purchase of. lands in the township the survey of which was 
paid for out of such deposits. 

While your letter of transmission seems to treat this matter as @ Te- 


fasal to accept such triplicate certificates, in payment of lands except _ 


within the district in which the survey is made, the correspondence 


ic between Mr. Pollitz and yourself discloses simply a construction asked : 


- for.and given of section 20 of circular of June 24,1885. As Ido not 
~ nnderstand that Mr. Pollitz has offered any such. certificates i inpayment 
. for lands which have been refused, I do not intend ‘by this decision‘to 
“pass upon the validity of any certificates that he may control, eitherfor > 
'.- himself or as agent. If certificates for additional deposits, stiade upon. 
“o. = eontracts entered d into after March 3, 1879, and peer to saa ae 1882, aaa 
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which are in all other respects valid and are presented in the aaeaee | - 


prescribed by the instructions and practice of the Department, they 
_ should be received in payment for any public lands entered under the = 
“pre-emption and homestead laws, without reference to the location ot Bs ee 


the lands surveyed. 
| Your decision i is therefore reversed. 


_ ACCOUNTS—DEPUTY SURVEYOR. 
“ JOHN A. MoQuinn. 


- Duplicate cokha: of the aapaty surveyors assistants, to replace originals, alleged to © 
have been lost from the files, should not be accepted with the field notes, with- 
out a satisfactory showing that said originals were duly made and filed, and that 
due diligence has been used to procure new oaths from said assistants. - 


_ Secretary Lamar to Commissioner Sparks, January 20, 1836. 


I have considered the appeal of John A. McQuinn, United States | 
deputy surveyor, from your decision of June 11, 1885, refusing to ac- 
cept his field notes “unless accompanied by the bathe of his assistants - 
in due and legal form as required by the manual of surveying instruc- 
tions.” 

It appears that said McQuinn entered into contract No. 103, dated 
May 8, 1884, for the survey of the first standard parallel north, through ~ 
ranges 8 to 16 east, inclusive, and range 29 and 30 east, Boise meridian, 
Idaho Territory. He states that he executed said: sontract duly, and | 
filed his field notes thereof, authenticated by the oaths of his assistants 
as required by the regulations, in the office of the United States sur- 
veyor general of Idaho; The surveyor general confirms this, and further 


states that said field notes, etc., were abstracted from his office a short — | 


_ time thereafter. McQuinn thereupon, on request, made duplicates of. 
‘the field notes and the oaths of his assistants, and attached thereto his 
affidavit to the correctness of the latter; and be now offers them in 
lieu of the originals thus lost, at the same time making affidavit that. 
- he is unable to procure the oaths of his assistants for the reason that . 
he is ignorant of their present whereabouts. Under the law and reg- 
ulations a deputy surveyor may administer the oath to his assistants, . 


and his certificate is accepted as satisfactory evidence thereof. Me- — 


Quinn appears to have administered the oathsin this case, and he now. 


asks that these duplicates, authenticated by his affidavit, be accepted, 


to the end that he may obtain payment for executing said. surveys. 
lam of the opinion that your office ought not to accept these duplicates 
until satisfied by the surveyor general that he had competent knowl- 
edge that the original oaths, properly made and certified, were attached 
to the original transcript of the field notes and duly filed in his office. 
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: and until satisfied by the deputy survey or. . that. he has used due alli. 


* gence in attem pting to ascertain the present whereabouts of his assist te 


~ ants, and in procuring a second oath from them. When so satisfied, I 


xe think that the oe now offered by the deputy surveyor may be | aX 
en & eerie ane approved. ses 


RES! DEN CR WH. EN ES tA BLI SHED. 


GRoiskaw V. TayLoR. 


a Residenne is established from the time the settler gocs upon the Tends with the bone 


= fide intention of making his home there, to the exclusion oF one elsewhere. 


- Seoretarg y Lamar to Commissioner Spurl, January 20, 1886. 


“Thave considered the case of William Grimshaw %. Lorison J. Tay- Oy ees 


| : _ Ibe involving the SW. 4 of Sec. 20, T. 139 N., R. 73 W., Bismarck, Da- 
.. kota Territory, on appeal by Grimshaw foil the decision of your office, 
dated March 18, 1885, dismissing his contest against Taylors homestead me 


paags faith ; and I think it abundantly clear from the testimony. that this tract - 


| entry No, 930, made Angust 23, si for said tract. . 


ee : oe # 


“It cannot be doubted that when is made his entry, he did so in good 7 


Was fis place of residence, and that he so considered it. The question of 
ee what constitutes residence under the homestead law has been so often be- Sie 


- fore this Department, and is so well settled, th at it is not necessary herein | 
to discuss it generally. It was said in the case of Humble v. MeMurtrie — 
(2 L. D. , 161): ‘A settler legally establishes a residence the instant he oO 
- goes on ‘the land for the purpose of establishing g it.” ‘This isin harmony — 
with the doctrine as’ enunciated by the courts and sanctioned by the © 


a ablest judicial writers. As long ago as the case of “The ‘Venus,’ Rae, 


. Master,” (8 Cranch, 253) the Supreme Court of the United States con-. = * 
: sidered this question as well settled. Therein the Court Say (and. it 


is quite applicable to the case under consideration): “If it sufficiently 


= appear that the intention of removing was to make a permanent settle: 


ment, or for an indefinite time, the right of domicile | is acquired by a 


= nf residence even of a few days.” Justice Story in his “Conflict of Laws,” | 


page 35, in spéaking of the term “domicile,” says: “By the term 


wee. ! ‘domicile? in its ordinary acceptation is meant the place where a person 


lives or has his home. In .this sense the place where a person has his — 

a actual residence, or inhabitancy, i is sometimes called his domicile. In - 

a striet and legal sense that is properly the domicile of a person where : 

ae he has his true, fixed, permanent home and principal establishment, and ee 
to which, whenever he is absent, he has the intention of returning.” 


Without further discussion, I think it clear that Taylor’s residence 


__. on his claim was sufficient under tlie law. The facts and circumstances — 
=i clearly indicate th at this was his home to the exclusion On a home else. 
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where. The character of his improvements, and the extensive prepara- 


tions made by him for the reception of his family.(who, by the way, 


-were residing upon the claim at the date of hearing) aull indicate good 


faith and honest intentions. 


For the reasons herein set forth, the conclusion reached in 1 your said im 


office decision } 1s deemed correct, and is affirmed. 
FINAL PROOF—GUARDIAN—MINOR. 
Davip THOMAS, GUARDIAN. 


{f the minor becomes of age prior.to the time of making final proof, the final affidavit . 
. must be made- by him. . . 


dither Lamar to Commissioner Bailie January 20, 1886. 


| David Thomas, guardian of J ames E. Jones, minor orphan child of — 
John D. Jones, made final homestead proof, for the SE. $ of Sec. 7, T,. 


109 N., R. 60 W., Mitchell, now Huron, Dakota, land district, upon = 


_ which final cer tificate issued. 

Your office, by letter of April 17, 1885, rejected this. proof upon the 
ground that it appeared that Jamés EB. Jones was twenty-one years of — 
age before final proof was made by his guardian. Notice of this decis- 
ion was served on Thomas, guardian, by mail, but such notice was not _ 
received by him until July 17, 1885. Thomas, guardian, filed appeal in ~ 
~ the local land office September 29,1885. On October 10, 1885, your office _ 
canceled the final certificate, upon the ground that no appeal had been 
filed within the time required by the rule. By letter of November 9, 
1885, you refused Thomas the right of appeal, who now applies to fae 
the record in the case certified under Rule 83 of Rules of Practice. 

_ As Thomas, guardian, did not file his appeal until after the expira-— 
_ tion of sixty days from the date that he received notice of the decision, - 
which is shown by his application and the exhibits submitted there-. 
with, and no cause being shown for such failure, the decision rejecting 


his right of appeal ¥ was correct, and his application: for certiorari 1 will be — | 


denied. 

From your office decision of Peril 17th rejecting the proof offered by 
' Thomas, guardi an, it. appears that it was then held that “the beneficiary 
should be required to make final proof, and the certificate already issued 
will hold good, when such proof i is found satisfactory.” | 

“If the child becomes of age-prior to time of making final proof, the 
_ final affidavit must be made by the beneficiary.” See letter of Commis- 
sioner McFarland, 2. D.,101. | 

The paneciiaton of the sortingats issued upon the proof submitiea by 
the guardian can not, however, bar the right of the beneficiary to make . 
the final affidavit and submit ee required by your office decision _ 
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Pg ‘of April 17, especially as sit does not appear that he has had notice of oe 
these proceedings... : _ . $s 

~~ You will therefore direct ‘ie ee ae receiver at Huron to notify ee ye 
James E. Jones of his right to make final proof, with all the rights and 


e - privileges he may have had, if proof had been offered by him at the _ -_ 


a _ date it was offered'for him by his guardian. If such proofshouldshow _ 
that the law in regard to his entry has in every other respect | been com- 
‘4 plied with, a certificate should issue in his name. 3 


Your decision ; is therefore modified to this extent. 
 PRACTICE—APPEAL—WAIVER, 

NICHOLSON v. DUFFY. } 

Where the contestant’s attorney; in fraud of his client, waived the right of appeal | 


and filed a new contest on behalf of another against the same entry, the right of 
appeal was not cut off by the said waiver or the new contest. 


| Secretary Lamar to Commissioner Sparks, January 20, 1886, 


William E. Nicholson contested timber culture entry No. 5685 for the | 
SW. 4 of Sec. 19, T. 108 N. BR. 60 W., Mitchell, Dakota, made by Martin | 


Duffy. 
On appeal, yous office decided adversely to Nicholgon’s contest by 


_ letter of June 2, 1885. On June 9, 1885, the local officers sent to Nich- 


~ olson by mail notice of said decision. On J uly 26, 1885, Charles Win- 
chester, who appears as attorney of record for Nicholson in said case, 
filed in your office a waiver of Nicholson’s right of appeal, and on the _ 
same day offered a contest in favor of Homer Smythe against the same 
entry. On August 25, 1885, Nicholson, by his attorneys, Washburn & _ 
Curry, filed in the local office an appeal from your decision of June 2, 
which by letter of September 2, 1885, you refused to entertain, upon the 
ground that Winchester, who appeared as attorney of record for Nich- 


- olson, had prior thereto filed a waiver of the right of appeal in behalf of - — 
_Nieholson; that a new contest by Homer: Smythe was on that day al- 


towed aot said entry, and that Winchester’s action Wabving the al 
of appeal was binding on Nicholson. 
. A waiver of a legal right to be operative ‘must be supported by: an 
agreement founded on a valuable consideration; or the act relied on as — 


_ @ waiver must be such as to estop a party from taking advantage of 


. his own act to the injury of another who has acted upon it. A Sortioré 


an attorney has no such right, ay when fraud. ay pears as the oa : 


motive for such act. — — 
Affidavits have been filed i in. this case to the effect that Winchester 7 


_ : made this waiver as a punishment to Nicholson for refusing to pay his. 


oe - fee, and that he initiated the contest of Smythe in furtherance of it. ane 


: Nicholson also files affidavit : denying. that he. authorized Winchester te to ve . 
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withdtaws or waive his right of appeal. Under this state of facts; Nich. — 
olson lost no rights by ‘such i improper conduct on the part of Winches- _ 
ter, and Smythe acquired none that would defeat Nicholson's right of 


- appeal. 


_ Allowing the time for trarismission of ngtiee by mail, as areal a 
for by rule 87 of Rules of Practice, Nicholson’s appeal was filed in time. 


As the application and accompanying papers show sufficient grounds. a 


for granting the right of appeal without requiring the record to be | 
certified, your decision is reversed. You will therefore transmit the 
record of the case to the Department, notifying the. parties that it is 
pending here on appeal, and that under the rules they have anny days 3 
from date of notice in which to file cas 


ae PRE-EMPTION— WITHDRA WAL OF PLAT. 
HUDSON ¥. Dooxrne. 


idee observance of the requirements of the pre-emption law, pending : 2 prolonged 7 
- guspension of the township plat, held to be excused where good faith was shown 


in the maintenance of possession during ue period, and compliance with the 2 


_ law after the plat was restored. 7 
Secretary Lamar to Commissioner Sparks, Tins 20, 1886. 


J have considered the case of Thornton Hudson v. Richard Docking, ~ 
on appeal by Hudson from your predecessor’s decision of August 25, — 
1884, holding his pre-emption filing for cancellation, and sustaining - 
: Docking’s homestead entry, on the NW. } of Sec. 34, T.158., BR. 2 We 7 
M.D. M., San Francisco, California. _ 


‘The land in controversy has for some years been involved in the set: _ 
. tlement of the boundaries of the Rancho El Sobrante. Plat of the town- 


ship embracing it was first filed July 30, 1878, and on August 5, 1878, 


_- Hudson filed his said declaratory siateeont. No. 14,442. In the follow- | 
ing October, said plats were suspended, owing to the Sobrante question; Oi 
and it is stated that your office afterwards held that. this tract fell — 


within the limits of the Mexican grant. Said decision was subsequently. _ 
overruled and the plats were restored in February 1882; but they were © 
again withdrawn in March 1882, and were finally restored on April 16, 


1883.. Hudson gave. notice August 7, 1883, of his intention to make —_. 


final proof. In August 1883 Docking settled on the land, and on Sep- — 
tember 28, following, made homestead entry No. 5600; and on the day.__ 
set for taking final proof, October 10 following, he appeared and con- — 
tested Hudson’s right to it, alleging and attempting to show non-com- 
pliance with the law in the matter of residence and cultivation. 


-. -Jhave carefully examined the mass of testimony taken in this case, . 


- and have fully arrived at the conclusion that Hudson settled on the 
_ land in June, 1878, in good faith, with a view to acquiring title toit 
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= ander. the pre- emption ‘lek “There j is ‘not. only no evidence: Poo ee 
ae controverting his oath to this effect, but there is. uncontradicted avi- 
- dence sustaining it. Further, there is evidence showing that he at 


once built a cabin and began to reside in it; that, when the house — 
burned down, he built a second cabin, and wien its roof was demol- 


ished restored it; that he twice defended his possessory right to the ones 


tract in local: fapdiae: once having judgment against him and in favor 


Aa a of one Haynes, whose superior right he was therefore compelled to: pur- 
3 “chase ; and that he was one of the settlers who engaged in the pro- 


- tracted contest with the Sobrante claimant concerning the limits of the — 


rancho. In various ways, also, it is shown that he exercised the rights _ 
ae of ownership over the tract, in respect of party and other fences and 
the use of the cabin and land by others; and it is clearly shown that, 
-.- until Docking “ jumped” it, the claim was well-known by all sabilers:? | 


in the vicinity to be his ad was respected. accordingly. These facts 
prove beyond a doubt, and in fact it is admitted by counsel for con- - 


one testant, that, having settled on the land as a pre-emptor, Hudson never 


abandoned it, but continued asserting his ies to it until date of this | 


nf contest. 


‘The testimony mena that from 1878 until 1883 there was very little, 
. if any, cultivation of the tract. A small part of it was broken in 1878, 


_ and, if sowed with grain, as some of the witnesses testify, it certainly | 


‘never produced any crops. This Hudson admi ts, explaining the ab- 
sence of further cultivation, however, by showing his own poverty, the 


- expense of building fences to protect crops, the unrestricted ranging of - : 


cattle over the land, the uncertainty whether it was. within the limits | 


> of the Sobrante rancho, and, finally, that the land as a whole | is better | 
4 adapted | and was used for grazing purposes. All these facts I regard — 


| as well established, and. T think that they furnish a satisfactory excuse 
. for the absence of further cultivation of the soil. 7 ae 
In respect to residence on the land, the fectiinaing for Haasan is ee 


: weakest. ‘His immediate family (father and, brothers) swear that his 
- claim was his only home, and that he resided there from settlement un- 


til date of contest. But there i is much evidence tending strongly to the | 
conclusion that this residence was not continuous, and was not what. 


- . the law and the decisions of the Land Department require. Hudson — 
was a single man, it is true, and, being poor, he worked around at 


- various places for dae wages; but hick cabin was not fitted up fora, com- — 7 
 fortable home, and heprobably lived most of the time with his father, who | 
resided on an adjacent tract and who employed him much of the time. 


7 : There is no doubt i In my mind that, from time to time throughout. the 7 


five years preceding Docking’s settlement, Hudson worked and lived 
on the land; but Iam of opinion that there was not that continuous 


a residence which the law ordinarily requires of a pre-emptor. — 


The question is, however, whether, under the peculiar cireuistaness | 


- of the case, the Land Department should enforce the letter of the law | at | 


-DECIS ONS RELATING TO THE PUBLIC LANDS. 835 
and epilation, in respect of Hudson’s residence and improvement. _ 
For the five years referred to, the legal status of this land was very un. | 


certain ; it was claimed as part of the Rancho El Sobrante, and was 
once held by your office to be within said rancho; and the plats were 


' practically in a state of suspension during the entire period. Itis mani-_ 


~ fest that this state of affairs would tend strongly to. discourage settlers, 

- and to deter them. from making improvements ; and itisin evidence 
that such was its general effect on the settlersin that vicinity. If Hud- | 
gon had been ousted of his possession by force, the Department cer- | 
tainly would hold him excused from improvement and residence during. 

_ such enforced absence; I find that such a rule has been recognized . in 


the case of Williams j. Price (3 L. D., 486), where a timber-culture | ea 


claimant failed to comply with the law. ane a protracted contest; and 
a fortiort, it seems to me, the Department’ should regard with lenity ae 
partial non-compliance with regulations, when its own act had served 


- notice on ‘Hudson that his rights were extremely doubtful and that | 


everything done on the land was at his peril, and when it had barred 
all possibility of his making entry during this long period. It is not to. 
be forgotten that Hudson was invited to settle on and claim this tract,. 
by the Land ‘Department's action in 1878, which recognized it as part of 
— the public domain; and therefore it: cannot be said. that he was charge- _ 
able with knowledge of: the doubtfulness of his claim when he made his 


settlement. In view of all the facts in this case, I must hold that Hud- _ 


son’s residence and cultivation prior. to. the final restor ation of the pee | 
in 1883 were sufficient to, satisfy the law. _ | 

The record shows that there are no equities with Docking. ‘He was 
fully aware of Hudson’s long possession of the land, and of his pre- 
-emption filing; but he had been informed by someof theneighbors that 


in their opinion the claim could be « jumped,” and he accordingly 2 
a jumped ”it. Hewas formally. ordered off the land by Hudson, but per-  _ 


sisted in remaining and taking his chances; and he thereafter witnessed. 
‘Hudson’s building, fencing, plantin g, and sesidence, which are shown 
~ to have gone on steadily until date of final proof. At the hearing, his 
_ attack was directed at Hudson’s failure to comply with the law prior to. — 
August 1883, principally, and he did not impeach his proofs of com- - 


pliance with the law after the land Was finally restored. to mae public 7 


domain. 


—Itis shown that Hudson, who had hee ‘employ ed by. his father in * 


eres 1883, returned to his own land in February, to make certain 
improvements there, namely, building and repairing fences, repairing 
_ his cabin, and plowing and sowing; that he allowed a hunter to stay 
in his cabin, with whom he frequently slept, and where he was seen by 


others, until the following June; that he was visited by John Trueand 


by his two brothers, who staid with him in J une, July and August at 
various times ; that he had j in the cabin provisions, a stove, spring mat- 


7 tress, pillow, blanket, plates, ete. , and Y was sometimes Seen by the néigh- 
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oe ‘bors Peay his meals, washing, etc., at the cabin; while some of ‘ent aa ee 
at times observed smoke coming from the chimney ; that the cabinwas 
-. inhabited in August, and that he was there and about the land, plow; = 
ing and fencing, and was met there by Docking within an hour after he 
_. “jumped” the claim; that during the same month he contracted for ~ 


and began to build a ‘small barn, and fenced in his. garden, and subse- 


: ee gee m. 


quently made other improvements compatible with his means and the _ 
_. character of the land, upon which he had some eighteen head of hisown 
cattle, besides. stook of others; and, generally, that he had no other. 
home than on his land during this period. ‘This testimony showsa bona = 
Le fide residence on and use of the land as a home from February to Octo- > 
-.. ber 1883; and it is not overthrown by contestant’s witnesses, while to 
an extent it was confirmed by several of them on cross-examination. 


~ In my judgment, Hudson’s proofs are sufficient to entitle him to entry. 


‘Wherefore your predecessor’s decision is reversed, and you are directed 


to cancel Docking’s entry, and to allow Hudson’s pre: emption ony 4 as 
of the uate that he offered to make final proof. 


? 


| BOLE OF PRA OTICE AMENDED.* 


> DEPARTMENT OF THE INTERIOR, °- 
, GENERAL LAND OFFICE, 
Washington, D. C., January 11, 1886. 


Rule 108 of Rules of Practice, approved August 18, 1885, is hereby 
amended so as to real as follows: 
‘‘In the examination of any case, whether contested or ex Ges the 


attorneys employed in said case, when in good standing in the Depart- — 


ment, for the preparation of arguments, will be allowed fall opportu- 
aity to consult the records of the case, the abstracts, field notes, and 


tract books, and the correspondence of the General Land Office or of 


the Department not deemed privileged and confidential ; and whenever, 
in the judgment of the Commissioner, it would not jeopardize any pub- 
lic or official interest may make verbal inquiries of chiefs of divisions at _ 


_ their respective desks in respect to the papers or status of said case; 
but such inquiries will not be made to said chiefs or other clerks of di- 


vision except upon consent of the Commissioner, Assistant Commis- 4 | 
sioner, or Chief Clerk, and be peqtncee to. nous between 11 ae me | 


WM. A. J. SPARKS, 
“ Commisioner. 
Approved. ; 
L. 4. C. LAMAR, 


" Seoretany. _ | a 
*¥or Rule 108 see see page 49 of this volume. r - 
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TOWNSITE—SETTL MUENT—RESIDENCR. 
‘ELMER v. BOWEN. 


A filing is ‘not an essential to the tight of purchase under se etion 2382 of the Re. 
. vised Statutes. 
Residence must be shown to Setablish the nea of purchase accorded to the actual 
settler.” 
After showing qualification to enter the first lot, an ae for 5 an additional lot may 
-be allowed, upon which substantial improvements have been made. 


a Acting Commissioner Harrison to register and receiver, La Grande, Ore- 
gon October 15, 1884. . | 


I have considered the case of Charles A. Elmer v. Winslow H. nONeny, a 


involving Lots 2 and 3, eis 15, town of Baker City, received. with 
~~ your letter of May 17 last. | 

The records show, that. Bowel aie town lot cash entry No. 14 for 
said lots July 15,1875. That Elmer filed declaratory statement No. 
156, for same lots, December 20, alleging settlement December 16, 1882, — 
That Bowen filed declaratory statement No. 146 for said lots August 
(24, 1875, alleging settlement March 9, 1874. - 
Oct. 10, 1883, a hearing was ordered by this office, based upon the. 
affidavits of Elmer and others, alleging that Bowen was not at date of 
his efitry nor at any time prior thereto a resident of Baker City, or upon 
either of said lots, and that no substantial improvements have been 
made upon the lots by Bowen. Prior to ordering the hearing it was 


_. discovered that Bowen’s entry through oversight had not been made a 


. matter of record, the entry papers having lain in your. office for years. — 
- The entry was originally numbered 71, but No. 71 by another party 
_baving passed to patent, No. 714 was given to Bowen’s entry. Hear- 


ing was set for December 21, last, and by stipulation the testimony was: s 


' taken by a referee. You received the testimony March 11, and on 
April 11, decided: Ist. That Bowen was the owner of Srafantial im- 
provements on both lots. 2d. That he never resided thereon, as re- 


quired by the pre-emption law, and 3d. That his final proof andentry ~~ | 


having preceded his declaratory statement the former. cannot be sus- 
tained. You recommend the cancellation of his declaratory statement 

and the entry. From said decision owen appeals, as to all conclu- 
* gions except the first. | 

“The issue in the case is, wneenes éisinant? iad prior te chine im- 
proved or resided upon the lots or either of them; therefore the conclu- 
sion as to the entry having preceded the filing is of no consequence in 


view of the fact that a filing is not necessary in order. to makeanentry — : 


under the act of July 1, 1864 (Sec. 2382, R.8.). Filings are only made 

for the purpose of Geminis as notice, that a lot is claimed by a party. | 

The testimony shows conclusively that Bowen purchased improve- . 

ments of a former claimant, and has since, and prior to entry, repaired 
1819 L D ——22 , as 
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o aie same, therefore the only question remaining is, whether Bowen was 


ee aah settler upon either o1 the lots prior to entry as required by section . _ 
2382, R. S. under which, lots in-said town are entered. Said section 


oS id after providing for the preliminary steps to. ee taken in laying out a 


townsite ete. provides for entries as follows : . . . ‘But any actual —_ 
-. settler upon any one lot, as above provided, and upon any additional a 


~ lot on which he may have substantial improvements, shall be entitled 

- to-prove up, and purchase the same as a. pre-emption,.at. such, Ininimum, | 
at any time before the day fixed for the public sale.” ‘Counsel for:Bowen _ 
| insist that the word ‘‘ settler” as used in said section cannot be held to 


‘mean the maintenance of an aciual residence by a claimant toa lot, and 


cite opinions by Attorney-General Butler, and the. case of Allman V. : 


—. Thulon, (C..L. L., , 690) in: support of their. position. 


Before sonsidenine the testimony as to claimant’s tasidence, the meai- 

- ing of the term settler as found in said section will be considered. The 
opinions of Attorney-General: Butler applied to the act of May, 29, 1830, 
-in .which-the words “every settler or occupant of the -public land” 


- oceur. ‘While his-views may have governed in the disposition: of the 


public lands under said act, and perhaps:some subsequent acts, they 
have never been adopted or held to apply to the word “settler,” and 
the accompanying language, as found in. section 2382, and cannot now 
be held to govern in cases arising the:eunder, because - of the-words 
there following the tern “settler” which-are: held to extend its mean- 
ing to actual residence. All instructions relative:to entries of lots 
under section 2382 have required actual residence upon one lot: by. an 
applicant, and I am. unable to discover that in.a ‘single instance has.the | 
rule.requiring such proof been deviated: from. .The meaning ‘and. con- 
struction of the term “settler” as found in. said section was first con- 
sidered in the case of ‘Allman v. Thulon, on appeal to the Hon. Seere- 
tary from the decision of this office. In that case the Hon. Assistant. 
_ Attorney Genera il held that the term: settler applied to a person- who 
~ made-a settlement upon.the publicland, which indicated a purpose to 
claim the land, and recommended that the decision of this office be re- 
versed, his socoinmenaiaon being | in. part based upon. his. construction 
of: the ‘word ‘ settler.” 

- In-passing upon the case, the Hon. Secretary states that ‘“Cwhile not 
entirely clear in my own mind-as to the question of law. involved, I 
cannot perceive. sufficient grounds for reversing the decision of your ; 
office.” The language is“... . any actual settler. . . . upon any © 


, : ; - additional lot in which he may. age substantial - improvements. shall. be i tate 
entitled to— prove up, and purchase the .same-as a. ‘pre-emptor ete” 


The words may fairly be interpreted to mean that a- party seeking to — 
enter one lot must possess a qualification to enable him tomake such — . 
i entry, superior to that required to make an -entry-of ‘an. additional lot, _ 
. for. the placing of substantial improvements upon the Jatter is. ‘guilt an 


cient, the word settler, whatever. its meaning, having no reference _ 


: thereto. That a Hepes! eee is near as to eu a lot i is . e tt 


~ . 
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od clear and in my opinion, it is actual residence, though “settler” is | 
used. Under the pre-emption law a mere act of settlement, unless ac- 

tual residence follows does not entitle a party to make entry. The set- 

tlement must be followed by a residence. It cannot be doubted that 


the making of substantial improvements upon an additional lot as pro- - 


vided in section 2382, is as much a settlement, as any act of settlement — 
that can be performed, and. what more could an applicant do to entitle 
him to enter a single lot, unless it be to establish. and: maintain a resi- 
dence thereon. | 

-The'law certainly requires: more .of an monica in entering. or dagis 


lot: with respect: thereto, than ‘when entering an additional lot:after — 


. showing. qualification to enter the first lot. It has: become a well set- 
tled rule, that where ever:settlement' is: required of a claimant: to the. 


. public laid, under any law, relating tothe disposal of the public do- 


| main, Py eeridenee must follow before entry, and though the require- 
ment is provided in express terms in the ‘pre-emption and homestead 
laws, and the words. “residence” and - “inhabits” do not occur in sec- 
tion 2382, I am of opinion that by analogy and on the ground of. public 
policy, actual residence should be: Tees of: town lot claimants, and 
so hold. — 

This office so held in tha, case of Samuel M. Frank, (2 i D. 628). The 
testimony in the case under: consideration shows that Bowen for several 
years including 1874, and 1875, owned and cultivated an interest ina 
raneh or.farm some 15 miles from ‘Baker City. That when in town he 
kept: his team and wagon, in a house or stable on the lots in contro- 
versy. That he had a small shed adjoining the: stable, boarded up on 
three sides, where he sometimes kept: hay for feeding purposes, .and 
would occasionly sleep when in town. He also ate his lunch there some- 
times, but usually took his meals with a neighbor. He-never.erected 
a house upon the lot of any character which could be considered a dwell- 

- ing, and during the time he claims to have resided -on the lot, he kept 
up his ranch, and spent most of his time there. He. merely used the 


_, lots as a stopping place, and headquarters when in town. After care- 


fully considering the testimony, I must conelude that his residence and _ 
interests on the ranch were such as to make that his home especially as 
it was not denied by him, and the mere sleeping occasionally upon | 
the lots when in town, cannot be considered such a residence as is re- 
quired in making a town lot entry. ‘The allegation that Elmer has 
- never resided on either lot, or improved them, and cannot therefore ° 
contest Bowen’s entry, in no manner affects the:case, as he is not-con- 
testing on the ground that he possesses a prior right, but that Bowen | 
has not complied with law, and a contest in such case can be ordered 


upon the petition of a party properly corroborated, whether he asserts a 


-aprior claim or not. The entry of Bowen, has for me reason stated 
been held for cancellation subject: to appeal. 

| Notrn,—The foregoing decision was affirmed by Acting seeretary 
| Muldrow, . J anuary 23, 1886, 
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| BNTRY—O8A GE: TR UST LANDS. 
ABRAHAM iP ‘BURKE. 


: An oe sneald not be. canceled upon the adverse report of a snesale age: -" 


pak: - To secure the right to purehase these lands, compliance with the spauroments oft he 


~ -pre- emption laws with respect to settlement and residence must be shown.. 


Acting. Secretary Muldrow to Commissioner Sparks, January 23, 1886, 


I have examined the appeal of Abraham L. Burke from the decision . 


of your office, dated April 25, 1884, refusing to re-instate his cash entry, 


=* : _ covering the NE. 4 of See. 32, T. 30 S., BR. 15 E., 6th principal meridian, 7 
- Independence land district, Kansas, made. ‘April 25,1883. 8 
- The record shows that. upon the report of a special agent of your ae 


| office said entry was canceled by your office letter, dated August 6,— 


~ 1883, and the entryman notified that he would. be allowed sixty days | 
_. within which to show cause why the-same should be re-instated. - 


A hearing was ordered upon the application of Burke, and after a — 
- continuance on account of the absence of said special agent, the hearing 
was held before the register and receiver of said office, the United 

States being represented by a special agent. of your office. Upon the . 

testimony taken, the district land officers rendered their joint opinion 

that Burke had not resided upon said tract for six months prior to 
making said-entry, and that. the house and other improvements were | 
not as substantial as the law required. On Apri] 25, 1884, your office 
considered the testimony taken at said hearing and found that at the 
date of filing his declaratory statement Burke had made no settlement 
on said tract; that his improvements were very meager; that his resi- 
dence upon the land was not satisfactorily established; and that the 

- final proof offered by the claimant in support of his said entry was Un- 
true. The application for re- instatement was therefore refused. 

_ While it appears that. said entry was canceled by your office upon the 

report of a special agent, which was contrary to law and the established | 

rules of evidence, yet, since a hearing was held upon the application of 

Burke, at which he appeared with his witnesses, the conclusion of your 

office not to re-instate said entry will not be disturbed for that reason. — 
‘It is urged that Burke is a poor man and that since said entry he has _ 

| inclosed said tract with a fence, thereby showing his good faith. — 

The section (2283 Revised Statutes) under which said entry was made. 

| provides that “‘The Osage Indian trust and diminished reserve lands in 


 theState of Kansas . . . .. shall be subject to disposal for cashonly, _ 
to actual: settlers, in quantities: not. exceeding one hundred and sixty — ete 
-- aeres, or one quarter section to each, in compact form, in: accordance oY 
with the general principles of the pre-emption laws.”. _ 2 
a ‘The testimony shows that Burke did not intend to settle upon. said 9s 
ee ‘tract. anil make it his home, and that instead of complying with the 
' -requirem ents of the pre- emption laws, he sought to acquire title to said | 


ee, tract by means of proof which he must have known to be untrue, — af - os 


Tee decision of rn office i is ‘aecordingly eeceagt 


~ 
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RAILROAD GRANT—SUTTLEMENT CLAIM. 
CENTRAL Pac. R. R. Co. V. ‘Wanman. 


As the right of the company Y aid not become effective until after 4s public land ‘awa - 
were extended over the Territory, the settlement claim then existing, eacepied - 
the land i in controversy from the grant. : 


- Acting Secretary Muldrow to Oommissioner Sparks, J anwary 23, 1886. 


| I have considered the case of the Central Pacific. Railroad Conse , 
-». Henry H. Wadman, as presented by the appeal of the former from — 
_ the decision of your office, dated March 14, 1884, rejecting its claim to 
Lot No. 2, the SW. 4 of the NE. 4, and BS. 4 of the NW. 4 of See. 5, T. 
6N,, R. 2 W., Salt Lake City iad district, Utah Tettitory. ae 

The record shows that said tracts are in an odd numbered section 
within the limits of the grant to said company by the act of Congress 
-approved July 1, 1862 (12 Stat., 480), and also the act of Congress ap- 
proved July 2, 1864, amendatory of said act (13 Stat., 356). The right of 
the company is held to have attached to the lands granted for its benefit 
upon the receipt and approval of the map of the definite location of its 
road on October 20, 1868. : 

After due notice by publication, the apant of said: company having 
been specially cited to appear, Wadman offered ‘his final proof made | 
before the register of said land office. The agent of said company 
appeared at the time and place of making said final proof and cross- 
examined the claimant. The cross-examination tended to show that | 
the claimant had previously applied to enter said tracts and was refused 
by the register and receiver, for the reason that ‘his. naturalization. 
papers were illegal, the same having been issued by the probate court 
of said Territory; that thereupon Wadman filed with the clerk of the 
district court of said Territory his declaration of intention to become 
_a citizen of the United States, and was duly naturalized by said court 
on March 31, 1883; that he subsequently to filing his said declaration 
of intention ‘applied to enter said tracts, and was refused by the dis- 
trict land officers, because said tracts had been withdrawn for the ben- 
efit of said company, and that he applied to said company. in 1874 to 


* purchase-said land, and was assured that, as he “was a permanent set- ° 


tler,” he should have the first chance to purchase the land in con- 
 troversy. 

The final proof submitted conclusively shows that Wadman has a 
family; that he established his Tesidence on said tracts in April, 1861; 


, that he has continuously resided upon and cultivated said land since = 


| said last named date, and that his improvements are worth two thous- | 
and dollars. ‘The register and receiver accepted said proof and issued 
final certificate No. 2323, dated Mareh 31, 1883. cad their action no 
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ee “appeal appears to have: been. filed. But: your Re on Mareli 14, 1984, | 


considered said entry and ‘held. the same for approval, subject: to the - og 


| right of appeal by said company. : 
: The ground of appeal insisted upon are— | | 
Ist, That-said land:was granted to said company; _ 


_ 2a, That the same: was withdrawn for its benefit n te year 1865, — 
upon the filing of its map of general route; 


—8d,- That when. the right of said: company. attached, as held by 3 your | 


2a office on July 18, 1868, Wadman had not. made a legal declaration of 
_ intention'to become a citizen, and ie. 2 2 
_. 4th,-That. prior to the. act: of: Congress: ean J uly 16, 1868. (5 | ; 
= Stat., ,» 91), there was no authority for pre-emption and. homestead settle: 


i nants in.said. Territory, and that. if settlements: were sanctioned prior 3 3 
to that date, they were without authority.of law,.and could not have ~ 
= the effect of depriving said company of the lands’ granted by said acts. 


It is not denied, and:the. record shows, that-Wadman made his first a3 . 


declaration of intention:to: become acitizen of the United States before 


| _ the clerk of the probate court:of Weber county, in said Territory, on - 


~ March 4, 1860, and under: the. ruling of this Department, inthe case of 
John Skelton (4 L. D., 107), said declaration of intention was legal, and. 


qualified said Wadman so far as citizenship was: required to make an : / 
: application for land. subject to: entry under the homestead.laws. _ 
Again, by the Ath: section.of said amendatory act: of: 1864, it is pro- 


- 7 vided, among: other: things, that.“ any lands eranted by. this act,orthe ‘ 


-act:to which this is an amendment, shall not defeat or impair any: pre- 


ie emption, homestead, swamp land, or other lawful claim.” It is clear — 
that under:that provision it was not the intention of Congress to grant 

. lands: upon which there were. improvements, and to which there wasa . 
claim such’ as is asserted'by Wadman in the. case at. bar.- ‘See Kansas - 


Pacific Railway Company v. Dunmeyer, (113 U.S. , 629). 3 
_ Jt will be quite unnecessary to consider. the status of. said. land at 


S | ; : the’ dates of said -granting:acts, or whether at the time Wadman settled 2 . 
sae” he could acquire any-legal. claim to said land, for it is apparent that 
the date when the: right of: the company attached to its. granted lands . — 


was. subsequently. to the time which, by the act of Congress approved 
- July 16, 1868; (15 Stat., , 91), 1 the pre-emption, homestead, and other laws 
* of the United. States for: the so gi of. the: ‘publie lands, ¥ were oxtended ca 
over said Territory. - | 
‘The decision of your office is soondingly affirmed 


4 
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PRA CTICH~APPHEAL—SPECIFI CA TION. OF "ERR OR. 


PEDERSON Vs J OHANNESSEN. 


‘Under the present pinctioe it lies with the Department to determine hotles a.ca8@ 
_ shall be dismissed for defect in the appeal from the Commissioner's decision. 


- An allegation that a decision is “ ‘contrary to the evidence,” is not such a specifica 


tion of error as will entitle a party to be heard on appeal. 


Secretary Lamar to Commissioner Sparks, Jd fanuary 25, 1886. 


I am in receipt of your office letter of January 14, 1886, tranemitting 
the papers in the case of August Pederson v. Jonas Johannessen, in- 
volving the NE. 4 of Sec. 2, T. 129, R. 62, Aberdeen district, Dakota, — 

on appeal by J Nae oil from your office decision of March 3, 1885, 

In said appeal Johannessen demands that the decision be reversed, 

‘(as the same is contrary to the evidence.” 


Your office, July 10, 1885, notified the local officers that the appeal - 


was defective, in that the grounds of error were not stated in sufii- 
ciently explicit terms, and directed them to so inform appellant, in order 
that he might amend the same, in accordance with rule 82 of Practice. 
August 13, 1885, the register of the Aberdeen office informed you 
that more than twenty-five days had elapsed since the notification by 
him of the attorney for Johannessen, and that no response thereto had 
been received. Thereupon your office transmits the papers in the 
case to me, for action under the first clause of said rule 82 of Practice. 
Said rule is as follows : | : . 
— “ When the Commissioner considers the ual defective he vill notify 
the party of the defect, and if not amended within fifteen days from the 


date of service of such. notice, the appeal: may be dismissed: by the Sec- 
retary of the Interior, andi the case closed.” 


Under the rule as-it formerly read the appeal could be dismissed by 


the Commissioner ; ; but-the rule was changed in the interest of parties 


__ appealing, in order that the Department might have an opportunity of 
_ passing upon the question whether the Commissioner was correct in his 


decision as to what constituted a defect in the appeal. | : 
In my’ opinion the appeal in the DEseny case 1S aaa) defective. 


Rule 88 of Practice says: 


_ « Within the time allowed for giving notice to o file, the opellang anal : 


‘also file in the General Land: Office a specification: of errors, which 


specification: shall: clearly: and: concisely: pes ene: the errors of which 
he complains.” 


The-appeal.in the case. at, bar entirely fails. to designate. clearly and. | 
concisely:the errors complained: of, but leaves the opposing party, your 


office, and the Department, wholly in the dark as to the particular re- 
spects in which appellant deems your office. oeosgn to be GODUEAEY: to 
the evidence. | 


Said oe is iheretore dismissed under the rule. 


Baa een — TO ~ FBO, MANE oF 


EFFECT oF PATENT—ACT OF APRIL 21, 1876. 7 


Wisconsin CENTRAL R. R. Co. V. . SEINKA, 


oo Application for the Gontirniation of an anne and the issuance of patent tl ereon under : 
the first section of the act of April 21, 1876, must be denied where it cya that ‘ 


title has alr eady passed: from the government.» 


7 Seoretary Lamar to Commissioner Sparks, 5 anuary 2, 1886. 


| I have considered the case of the Wisconsin Central Railroad Com- “a ; 
Zz pany Ve “Michael Stinka, involving the N. 4 of NE. 4 and NE. + of NW. 


4, Sec. 33, T. 25.N., RB. 9 E.. , Wausau, Wisconsin, on appeal by the com- 


pany from the aecnies of your office dated Agri 22, 1884, adverse to it. - 
_ The tracts in question are within the ten mile ( granted) limits of the 
~ . . grant in aid of the Portage, Winnebago and Superior—now Wisconsin 
_ Central R. R.—act of May 5, 1864, (13 Stat., 66), the withdrawal for 


. which was received at Stevens Point—now Wausau—land_ district, - e 


a . : Ja anuary 10,1870. On the 12th of May, 1832, said tracts were selected : : 7 
by the pala company, and the same were patented November 23,0 
1882. | : 
oe cali appears from the record that one ©, Prondaingkd: made homestead. 
_. entry No. 542 for the NE. 4 of said section February 22, 1868, and the — 


same-was canceled July O17, 1869, as the result of. a contest with said 


aos _ Michael Stinka. On the 24th of April, 1883; ‘Stinka made homestead 


entry No. 4085, for the tracts in question, alleging settlement in June, , 


1869, continuous residence thereon, and improvement and cultivation of 
- the tract todate. His improvements appear to be of considerable value. 
48 He further alleges that he is a Prussian by birth and is not acquainted. 
with the land laws of the United States; that he supposed until re- | 
- cently that his title to said land was ‘good; and that in 1869 and also © 


oa in 1880 he applied at the local office to make homestead entry of said. — | 


: lands, but was refused by the local officers. ‘Upon receipt of a letter 

| from W. K. Mendenhall, attorney for said railroad company, dated April 

14, 1884, and asking the cancellation of said homestead entry of Stinka, oo 

 ~ your office on April 22, 1884, rendered the decision. from which the 

appeal herein was taken. - _ 

. Said decision held that Stinka’s ae ae 6 confienied anid be tent ’ 
issue thereon, under the first section of the act of April 21,1876(19 | 

 Stat., 35),” and accordingly denied the request. of the railroad company. oe 


"Said section provides: 


-.. Phat all pre- emption and heiesteal Sntties: or r entries i in compliance 
_ with any law of the United States, of the public lands, made in good 
~... faith, by actual settlers, upon tracts of land of not more than one hun- 
.. dred ‘and sixty acres each, within the limits of any land-grant, prior to _ 


the time when notice of the withdrawal of the lands embraced in such — ; : 


_ grant was received at the local land office of the district in which such — 


~ lauds are situated, or after their restoration to market D¥8 order of the Fa 
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~ General Land Office, and where the pre- smptiok: and. homenteaa laws <—— 


have been complied with, and proper proofs thereof have been made 
by the parties holding such tracts or parcels, they shall be confirmed, 
and patents for the same shall issue to the parties entitled thereto. a 
What effect this section of the statute would have in this case if the 
title to the land in controversy was still in the United States will not 
be discussed herein, as that question does not enter into a determination 
“of the case as before me. In order that the United States may convey 
title by patent or otherwise, or confirm an entry, the title to the land 
involved must be in the government. Consequently, if it be ascertained 
that the United States have no title to the lands involved in this case, 
that said lands have ceased to be a part of the public domain, then, 
and in that event, this Department has no jurisdiction over such lands, 


and can. de onan no conflicting claims respecting them. It is con- 


ceded on all hands that patent for the lands in controversy was issued 
to this railroad company on the 23d of November, 1882.. As to the. 
validity of said patent it is not our province to. determine herein, It. 


is sufficient in the determination of this case that the patent was issued ~ ee 


' by the Land Department acting within the scope of its authority. In 


the case of the United States v. Stone (2 Wall., 525,) the court say: oA 


Ht patent is the highest evidence of title, and is conclusive as against the | 


— gov ernment and all claiming under junior patents or titles, until it. ig | 


set aside or annulled by some judicial tribunal.” See also Hughes wv. 

- United States (4 Wall., 232), Again,in the leading case of Moore v. — 
~~ Robbins (96 U. 8., 530), ‘the court say: “The functions of the Executive 
| ‘Department necessarily cease when the title has passed from the gOov- 


ernment, and the title does so pass in every instance where, under the — - 
decisions of the officers having authority in the matter, a conveyance, © -— 


a generally called a patent, has been signed by the President, and sealed, 
and delivered. to and accepted by the grantee. Itis.a matter of course — 


that, after this is done, neither the Secretary nor any other executive 2. 


officer can entertain an appeal. He is absolutely without authority. aon 
This doctrine was further confirmed and explained in the later case of 
United. States ». Schurz (102 U. 8S. , 878),.wherein it was held that the 
delivery of the patent to the grantee is not essential to pass se such : 
title being title by record. | : 

This ruling has been followed by this Department in numerous cases 
and is so well settled that it is unnecessary to discuss the question 
further. See Willis F. Street (2 L. D., 116). Heirs of John Lowe (ib., 
386), Baker v. State of California (4 ib., 187), George W. Hendry (4 ib., 
173), and numerous cases not reported. The title to the lands in anes: 
tion is not in the United States, and this Department has no jurisdic- 
tion over them. If the patent to the railroad company is for any rea- 
son invalid, and the settler herein has been injured in any wey, the 
. courts are ihe proper tribunals to adjudicate the matter. . 


For the reasons herein set forth, the decision sapealed from is re. - | 


versed; but Stinka’ s entry will be allowed to remain of record, 
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DEWEY v. ‘CHRISTIE. 


Pioceedings before the district. offices. are controlled. by the rules of prac’ lice. se aul: * 4 
by the Department, and not by the laws regulating civil prveaduee: ra \ the Ste tea 
and Territories. Ps 


- Secretary Tainar to- Commissioner Sparks, Tanuary 25, 1886. 


os L have considered the case of Artemas Ww. Dewey 0. Louis ‘Christie, oot 
involving ‘the timber-culture entry made by the latter, May 3, 1880, — 


upon the NE. 4 of Sec. 18, T, 6 8.,R. 5 W., Concordia district, Kansas, — 
on. appeal by contestant from: your office decision of December 23, 1584, 
dismissing the contest. | | 
The complaint alleged failure to soitigly with the re in epee to ae 

_ planting and cultivation. Hearing was held February 19, 1884. After 
- the testimony on the part of the plaintiff was closed, the defendant filed 


a demurrer thereto upon the ground that no failure to comply with the 
law had been shown. The local officers were requested to render an 


opinion thereon, the counsel.for the defendant stating that he should 
‘submit no testimony except in the event of your decision overruling 
‘such demurrer. They declined to render any decision upon that point, 
and declared.the case closed. The defendant excepted. The only tes- 
timony in the case, therefore, is that submitted. by the plaintiff. | 
Your office decides that the action. of the local office in refusing to — 
either sustain or overrule the demurrer was error—quoting in support 
of this position from section 275 of the Code of Civil Procedure of the 
State of Kansas, which provides that, after the party on whom rests 
the burden of proof ‘‘ has closed his evidence, the adverse party may 
_ interpose and file a demurrer thereto, upon the ground that no cause of 
action or defense is proved. If the court shall sustain the demurrer, - 
such judgment shall be rendered for the party demurring, as the state 
of the pleadings or the proof shall demand. If the demurrer be over- 
ruled, the adverse party will then produce his evidence.” 
Your office decision asserts that the local officers should have puréued 
the course above indicated. This is error. Proceedings. before the 
local land officers are not controlled by the provisions: of the codes of 


_ the several States or Territories i in which such land offices are situated, 7 
but by the Rules of Practice of this Department—which recognize 10 _ 


— sueh course. of procedure as counsel for contestee demanded, and as — 


ae “your office decision directs, in the case at bar. 


Said decision further holds that the testimony taken in the case te ‘fails 7 

to establish facts sufficient to warrant the cancellation of uae entry ” 7 
therein reversing the decision of the local officers. : : 
The testimony indicates very meager ‘results i in’ the shape of timber — 

actually growing upon the tract. This seems to be accounted for, in. 


part at least, by drouth; and while there may have been some neglect, ee 
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{ do not consider that bad faith in the premises is affirmatively shown. 
Sn view of the facts set forth, and of:.the principle of law that‘ the bur- 
den of proof is upon the attacking party, I coneurin your opiniun thata 
case has not been made out against the contestee, and that the contest 
should be dismissed. _ 

With the modifications porerncrore indicated, your office decision is © 


_ eco 


COMMUTATION ENTR Y—RESIDENCE—INNOCENT PUR CHASER. 
R. M. CHRISINGER. 


The ee of commutation proof within the shortest possible catia after entry, in 
vites special scrutiny Into the qualifications of the settler and his panic anee 
with the law. 

Residence must be shown as an essential pre-requisite to the right of éotahntation 

The purchaser after commutation: entry, and prior to patent, takes no better title 
than the entryman‘has to confer, and whatever right is thus: acquired is subject 
to the subsequent action of the Land Department. . 

An entry will not be sent to the Board of Equitable Adjudication where there is 
inexcusable failure to comply with the law. 


Secretary Lamar to Commissioner Sparks, January 25; 1886. 


I have before me the appeal of R. M. Chrisinger from the decision of 
your office rendered December 1, 1884, oe for cancellation his com- 
muted homestead entry. for the SE. 4 of Sec. 6, T. 4 N., BR. 32 E., La 
Grande, Oregon. 

Chrisinger made his original entry for this land December 5, 1882, 
and submitted commutation proof thereon June 9, 1883, on which final 
' certificate issued June 18, 1883. | 

Acting upon the adverse report of a special agent, your office Febru- 
ary 16, 1884, ordered a hearing as to the character of the entry, which 
was held on April 24, 1884. As the result of this. hearing the local 
office advised the cancellation of Chrisinger’s entry, and your ‘Office 
affirming. such conclusion, held his entry for cancellation, on the ground 
that it was made for the benefit of one D. W. Bailey, and that said 
Chrisinger did not comply with the law in the matter of residence.. 

The day following the issuance of final certificate Chrisinger, for the 


named consideration of $500, transferred. the land, by warranty deed, _ 
to said. Bailey, who, after placing a. mortgage thereon in favor of the _ 


American Mortgage Company for $850, sold. the said Jand, November 
24, 1883, for the sum of $900 to J ohn J. Balleray. | 
“The conclusions heretofore reached in this case, especially + with re- 
spect. to the finding. that the entry was, made for Bailey’s benefit, rest, 


in the main, upon the testimony of the special agent, there having been 


no other witness sworn on behalf of the government at the hearing. 
The special agent visited the land in eens 1883, and at the same 





a 348 oy DECISIONS: RELATING TO THE PUBLIC LANDS. 


| Hime wnoaared from. Ohitncers an affidavit, in which. ite: was ‘substan 


5 tially admitted that the entry was made for Bailey’s benefit. _At the © . as 


hearing, however, Chrisinger testified to the effect that. the special 


Je agent obtained the said affidavit by means of threats, together with - | 


promises of imraunity, and that. several important changes were rnade.- 


“es in said affidavit after its execution. That as a matter of fact the entry  _ 
_ + was made in entire good faith and not for the use of Bailey. In this 
_. Chrisinger is corroborated by Bailey, who swears that he had no inter- _ 
oo O8t whatever i in the entry, further than that. he loaned. Chrisinger the | 
money to make final payme nt for the land, with the understanding that — 


he should be secured by mortgage on ne land after the issuance of. 
tinal certificate. That subsequently Chrisinger offered to sel] the land — 
to him and that he concluded to purchase. There is also evidence to 
show that Chrisin ger tried to sell to other persons before he closed with 





_ Bailey, so that to my mind this part of the charge does pot seem to be © 


-made out.. This conclusion is reached without allowing any weight to. 
the charge made against the special agent; a motive apparently suffi- 
“cient to account for Chrisinger’s affidavit being found in a disagree- 
ment that arose between him and Bailey over an.attorney fee that Bai- 
ley claimed from him in another matter. As to the manner in which 
Chrisinger complied with the law, the evidence shows that he is a sin- 
gle man, and that he built a house on the land December 4, or 5, 1882, 
of the value of $33.00, placing therein bedding, bench, shelf, and car- 
pet. He slept on the land the night after he built the house. Was 
there then two nights and one day. In January he visited the land, 
staying a day and a night. He went to the land as often as once in 
- two weeks, staying each time a day or two. Was at other-times at 
Pendleton, fourteen miles away, staying with his father, but had no 
~ home save that on the land. In February was there at least four 
nights; in March three nights; in April six days-or nights; May seven 
or eight, and was on the land once in June before final proof. He al- 
_leges extreme cold weather, and his being obliged to work for a living, 
as excuses for his absence from the land. His improvements com- 


prised, in addition to the foregoing, eighteen acres of breaking and a i 


half mile of wire fence, valued at about $150. 
— The proffer of commutation proof within the shortest possible period 
after entry suggests naturally that the settler intended from the first — 


to avail himself of his statutory right of purchase and invites special _ 


. scrutiny into his a and compliance with me ee a 


te a the law. oe 
oe | - Chrisinger appears to be qualified to ee inc entry: desited: rl to. ee 
ah have complied with the law satisfactorily, so far as cultivation. and im- 


i provement are concerned, and only to have come short in the matter of. 2 


4 residence, The entry. was made at the beginning of winter, when the - 


— entryman knew that without extraordinary provision against the in- — | 


: ae clemency. of the Bpproaching season, it would be a ease a 
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for him is remain on the land. Hence, when within: six months after 
entry he made his commutation proof, with but little to show in the. 


way of actual residence, it was not consistent with good faith for him 


to allegé climatic reasons to excuse his failure to cone with the law. 
Cleaves v. French (3 L. D., 533). | 

Though residence is often taewals a matter of intention, yet it can 
usually be readily ascertained from the acts of the claimant. ‘The in-. 
tention to claim a residence, unless supported by acts based upon and — | 
consistent therewith, will not constitute residence, under any law, no 
matter how honestly entertained. So, sleeping on a claim anight, with 
hasty visits to the land, at long intervals thereafter, has always been 
held by the. Department as insufficient to establish or maintain resi- 


dence. Elliott 7. Lee (4 L. D., 301).. Again, where temporary absence __ 


from the land has been justified, such conclusion has invariably rested _ 
upon the finding that residence had been ey established prior: | 
thereto. J. H. Abrams (3 L. D., 106). rs 
Subjecting the evidence herein to the test of the fiesotng rules, it. 
becomes obvious that, if the right of Chrisinger to purchase depends — 
upon his residence, he has made out no claim to title; and additional 


| force is lent to this determination when it is remembered that it rests — 


- solely upon the testimony of Chrisinger himself. 
- Must residence be shown as an Essen te erered are to ans nee of. 
commutation? . | 
Section 2301 of the Revised ‘Statutes, which paints the cash pur- 
chase of land entered asa homestead, follows in substance the language | 


3 ¥ of section 8 of the act of May 20, 1862 (12 Stat., 392), and provides: 


“ Nothing in this chapter shall be so construed as to prevent any per- 
gon who has availed himself of the benefits of section twenty-two hun- » 


dred and eighty-nine, from paying the minimum price for the quantity 
of land so entered, at any time before the expiration of the five years, - 


and obtaining a patent therefor from the government, as in other cases 
directed by law, on making proof of settlement and Culery aon. as pro- 
vided by law, granting pre-emption rights.” - 

The right to consummate a homestead entry by .cash manana: as 


will be observed, is coupled with the condition that the requisite proof = 


shall bg made as provided in the pre-emption law, hence the regulations 
adopted under that law. governing final proof, including that with re- 
- spect to a required term of six months’ residence, have been uniformly — 
applied to cases of purchase under this section. Joseph Hoskyn (4 DL. 
D., 287). So, without residence shown, the right of purchase does not 
exist: 
 Itis insisted by counsel, and ably argued at length, that the assignees 7 
of Chrisinger. being bona fide purchasers after entry, are éntitled to in- 
-tervene and have their interests prowcted as mney took without notice 
of any defecti in the final proof. | 

| This proposition is not tenable. it involves the principle that al. 
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| though + the. ‘claim ‘for - title while in the sande. of the entryman i 1s ee 
| worthless, on account of his failure to comply. with the law, such claim = 


may be strengthened and made a matter of absolute right by virtue of. 


a transfer to an innocent: purchaser. The converse of this, however, is 


true. Conceding the right of sale after the. issuance of final certificate _ 
and prior to patent, the purchaser takes no better claim for title than . 
_ the entryman has to confer, and whatever right is thus acquired is sub- 


ject to the subsequent action of the Land Department. Myers , Orofh 


(13 Wall., 291); Margaret Kissack (2 Cia , 421), Again, the Depart- 


ment must deal directly with its own vendees, with the persons with 


whom it. contracts. It cannot undertake to follow the transfers of - : 


the grantees, and to settle questions that may. arise upon such trans. 
_ fers, but must leave such matter for determination in the cnr. io. iP. a. 


Cogswell (3 L. D., 23). 
It is also suggested by counsel that if Chiiingers entry in aie pres- 


ent ‘condition should not be approved for pat ent, it is a ‘proper case tor : 


- reference to. the Board of Equitable Adjudication. 7 | 
This suggestion i is met by section 2457 of the Revised ene whi. th 


-_ defines the character of entries for submission ‘to the Board as cases 


_ where the law has been substantially complied with, and the error or 
informality arose from ignorance, accident, or mistake: which is satis- — 
 factorily explained.” Chrisinger’s case fails on the finding that he. has 
not substantially complied with the aw ponte his outs 18 not within 
the provisions of the statute. 

* ‘The cee of your. office is therefore affirmed. 


 PRACTICE—KEJECTED APPLICATION. 


Manin ». CHAPPELL. 


On the presentation of an application for public land, the local office, in the event a -, 
of not accepting the same, should duly indorse upon such application the reason . 


for such action, and note upon the record a memorandum of the transaction, j 
- Secretary Lamar to Commissioner Sparks, Januar Y 25, 1886. 


- ‘I have considered the case presented by the appeal of Madthew S. 
_ Mahin from your office decision of June 23, 1883, affirming that of the — 
local officers in refusing his application to Fake fin ber-culture entry for 


the SH. 4 of ao 19, ie die, R. 68, eens (now smiles land district, . 5 a 


Dakota. . 

The facts, as s set forth by affidavit of said Mahin, and paper by > 
the records of: the local office in so far as they are a of cor- 
| Toboration thereby, are in substance as follows: 


April: 9, 1882, Mahin applied to the register and receiver of theland 
office at the 1 Mitchell (mow Huron) district, Dakota, to file upon and es 
. enter, under the timber-culture act of June 14, 1878, the tract above — 
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described. "The affidavit accompanying said application was made out 
upon the usual printed form,-with the exception that at the end thereof, 
after the words, ‘‘and that I have not. heretofore made an entry under 
‘this act, or the acts of which this is amendatory,” affiant added, “Ex- 
cept: timber-culture entry No.:2699 for the SW. 4: of ‘Sec. 26, 5 N., 12 ; 
W., 6th P. M., Bloomington, Nebraska, district, for which right was_ 
fostered by Commissioner’s letter ‘C, August 1, 1879, to: Bes: ‘and: Ree. ee 
Bloomington,‘Nebraska.” 

Thereupon the local officers, winting to affiant that ise ‘shad never | 
had a decision on such a case fora precedent” refused to accept and 
place upon record his application. -Affiant then requested and de- 
manded that the register and receiver ‘should ‘reject his application, -en- 
dorsing thereon their: reasons-for so doing, in order that he might ap- — 


_. pear of record and appeal from their decision—at the same time ten- - 


dering the fee and commissions allowed by law to the register and re- | 
ceiver; but they refused to either accept, or reject, or to take official 
cognizance of his application in any manner whatever. Subsequent _ 
events can best be narrated in the pneu of the RBI per of 
June 17,1882, to your office: | 
«Mr. Mahin made affidavit allegin F that he had been allowed: a the ~ 
Commissioner to make.« timber-culture entry without fees and commis- 
sions, but had no evidence of the fact which would allow or warrant 
me in placing said entry upon the plat or record. He then wished to 
leave the papers until his return to Bloomington, Nebraska, when he 
would forward the evidence allowing him. to make a second timber- 


 eulture entry. The papers -were left with a-clerk in the office. On 


May 3, 1882, the timber-culture. entry .of George -H. Chappell, regular 
in form and accompanied. .by the proper fee and cominissions, were pre- 
sented by his attorney,.for the SE. +—19—112—63. The circumstances 
were at. the time explained to the “attorney who presented the papers 
for Chappell, and he wished to file the same, unless rejected by the — 
office. In my opinion-no ‘valid reason for rejection could have been © 
placed upon the application of Chappell. It was therefore received 
and placed upon the plat and record. From this action Mr. Mahin ap- — 
peals). * * * * The entry of Mahin was certainly not complete 
until the reception of the certified copy of Commissioner’s letter ‘C, 
August 1, 1879, which -was not until May 20, 1882, at which time the 


tract was ‘embraced in ‘the legal. entry by Chappell. a” 


_ The Commissioner’s letter of August 1, 1878, referred to above by 
the register, was one ‘authorizing Mahin to fale a second entry—a - 
former entry, made in the’ Bloomington land district, having been can- 
celed’ by the Commissioner “without. prejudice.” Your office decision 
holds, in view of the facts above stated, that— The register’s action 
was proper, as the party might never have returned, Mahin’s appeal 
18 therefore dismissed.” | | | : 

I cannot concur in the conclusion of your. office. The action taken 
by the local office was such as to defeat the purpuse of the law and the 
ends of justice, by a denial of statutory rights to the first applicant, who 
made affidavit that he possessed, and who as the event proves did pos. 
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: Sess, all the legal qualifications of a timber- culture appl cant. “The rea- ~ 


sons given for the course pursued are insufficient and inconsistent. ~The | 


a register Says he had no evidence of Mahin’s right. to: make — a second 2 a ze 


_ timber-culture entry. This was one among the elements which consti- ae 
tuted Mahin’s qualifications as an entryman, and the register had. the 


es same evidence respecting it that he had of Mahin’s other. qualifications— sa ita ha 


| oe to wit, the oath of the applicant. And this was all the proof he had of _ 
: Chappell’s qualifications. This was at least prima facie proof; and. if 


the register, in the absence of positive instructions or precedents to 


guide him, had in bis. discretion demanded additional documentary _ ie, : 
_ proof before allowing the application, he ought to have, followed the. ae 


course prescribed i in Rule 66 of practice: 


“For the purpose of enabling appeals to be taken from. the rulings = 
or action of the local officers relative to applications to file upon, enter, 
or locate the public lands, the following rules will be observed: 

1. The register and receiver will endorse upon every. rejected appli- 
-cation the date when presented, and their reasons for rejecting it. 

2, pbey will note upon the records a memorandum of the transac- 
tion. 

Had this been done, all subsequent complications would have been 


~ avoided; any EP olicaas of later date would have been met by Mahin 


as. contestant with right initiated at an earlier date, which would have — 


become the paramount right in case he produced, as he did produce, 
the required proof of his qualifications. The register places himself 
in this dilemma: he writes that he allowed Chappell’s application “ be- | 
cause no valid reason for rejection could have been placed upon it.” — 
Then he ought to have allowed Mahin’s application ‘ because no valid 
reason for rejection could have been placed upon” that—or else he 
ought to have rejected it, and endorsed upon it his reasons for so doing 
as directed by Rule 66. Equally invalid is the argument of your office 
that Mahin might never have returned with the documentary proof re- . 
' quired, and reiterate his demand for the acceptance of his application. 
‘Said application was continually present and.pending in your office, 
_ and he was diligently seeking to procure, and within a reasonable time 
did procure, the documentary evidence demanded. He had announced 
nis intention to procure the document requested; he had manifested in 
his every act a desire to make entry of the tract in question ; and the 


~~ Joeal officers might as weil refase to allow Chappell’s entry, because it 
was barely. possible that after application he-might. never claim and =. 
+. @ultivate the land, as to refuse Mahin’s. application because it was. Paes 
- barely possible. i might never return.. In. both cases, and equally, hs 
there was a manifest intention to obtain the land, if possible. Finally =~ 


- the equities are all on the side of Mahin; he was the prior: applicant, he 


; has made the affidavit required by. law, na produced the documentary 7 
evidence demanded by the local officers, to prove his qualifications asa 


_-—- timber-culture entryman; he has proceeded strictly according tothe — _ oe 
be a a So and is Sara . the Land a Department; he has 3 exhibited laud. A 
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able diligence in pursuit of his: tights. There are no equities on the 


side of Chappell; the facts in the case were fully. stated to his attorney, — | 


who deliberately decided to run the risk of applying for the tract: not- | 
withstanding the prior application of Mahin. 

_ It is to be observed, however, that the evidence now before the De- 
partment is wholly of an ex parte character—the affidavit of Mahin and 
the statement of the register; Chappell has not been heard from in the. — 
. ease. You will therefore order a hearing in the case, at which Mahin 
will be given an. opportunity to substantiate the statements made in 
his affidavit, and whereto Chappell wD be cited to show cause oy his 
_ entry should not be canceled. 


a 


RAILROAD GRANT—OFFERED LAND. 


POINTARD V. CENTRAL Pao. R. R. Oo: 


~. An sa neuteea settlement oiaina: for offered land, existing at fis date the grant : ; me 


becomes effective, held sutficient to except the land therefrom. | 
- Beeretary Lamar to Cominissioner Sparks, Je anuary 27, 1886, 


Ihave considered the case of Au guste Pointard v. The Central Pacific. 
Railroad Company, as presented by the appeal of said company from 
the decision of your office, dated March 6, 1884, rejecting its claim for: 


the SE. 4 of Sec. 27, T. 13 N., B. 7 E., M. D. M., Sacramento land dis. __ 


trict, California, and allowing Mrs. Pointard to. make homestead entry . 
of said traci. — | 

The record shows that the land i in controversy is within the limits of 
the grant by act of Congress, approved July 1, 1862, (12 Stat. , 489, ) to 
said company, the right whereof to the public lands j in the odd num- 


-bered sections is held to have attached by filing its map of definite _ | 


location on June 1, 1863, , 

On July 10, 1883, Mrs. Pointard made application to enter said tract, 7 
_. basing her claim upon the allegation under cath, duly corroborated, 

that long prior to the date of said grant, and at the time.when the right 
of said company attached, the land was occupied and cultivated by a 
‘duly qualified settler entitled to pre-empt said tract, which claim served: 
to except said tract from said grant. Ata heaeine. duly ordered, Mrs. 
_ Pointard appeared, with her witnesses, and offered testimony in sappoe 
of her claim. The company was represented at the hearing by counsel. 
From the testimony submitted at said hearing, the register and receiver 
were of the opinion that Mrs. Pointard had sustained her allegations, 


: _ and should be allowed to enter said tract. Upon appeal, your office 


‘affirmed the action of the district land a and held the selection 

of said tract for cancellation. | 

It was strenuously insisted by the enact aneél for said compainy, 

_ upon an application for review of said decision, pate said claim oe 
1819 I D——23 ! . te 3 
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upon by Mrs, Pointard was , for offered. inde and ‘antler the ae Ne a 


this. Department in the case of said company v. Orr (2 L. D., 525,) the 
-~  elaim had become ecbinguished and could not serve to except the land 

from the grant. — aS: 
‘The case above cited is not dsaclly ater to the one ander soi: a 


= eration, and if it was, it has been subsequently modified by the decis- 


ions of this Department, notably in the case of said company v. Wol- _ 


¢ ford’s heirs (3 L. D. , 264), wherein it was held that although Wolford | | 


ee | failed to file for the tract at the date when the right of said. company. : 


attached, yet he had a valid pre-emption claim at that date, which served . | 
to except the land from the grant. To the same effect.are the decisions = 


ies in the case of Emmerson v. said vompeny (3 L. D., , 117), and on review, | 


_ (idem., 271). 


| A careful examination of the whole record discloses no reason n why | 
said decision should be reversed, and the same is accordingly affirmed. 


PRAOTICE—APPEAL. 
FULTZ v. ELDER. 


. The case being dismissed by the local office, on the motion of the contestee, and no~ 
- appeal taken therefrom, it was error to thereafter hold the ny for abc ma 
and a further. hearing is accordingly ordered. 


Secretar Y Lamar to Commissioner sare: J eeey 25, 1886. 


I have considered the contested case of George A. Fultz % William 
A. Elder, on appeal by the latter from your office decision of December 
8, 1884, holding for cancellation his homestead entry for the Sw. Zt of 
See. 13, T..1N., R. 25 W., Bloomington, Nebraska. 

Elder made entry October 20, 1879, and on April 12, 1884, Bult gave — 
‘notice of contest, alleging abandonaen 
Notice issued citing the parties to appear at the local office on May 

23, 1884, and furnish testimony concerning said alleged abandonment, 
and apr cist gacertain notary public to take testimony at Beaver City, . 
Nebraska, on May 20. On said last date contestant submitted his testi- 
mony at Beaver City, claimant not appearing. The allegations therein | 
set forth, if true, clearly warrant a cancellation of the entry. The testi- 
mony was received at the local office on May 22,°and on the following 


| -day—the day set for trial—claimant appeared. specially, and filed motion . by a8 


to set aside the notice in the case, for the reasons: 
Ast, The notice oo a state the land office at which ia entry was B35 


-_ made. 


2d, The return to said nOtiee does not show the place of service. 


7 34, There is no certificate showing that the notary administering the — 
oath to the. person who made said return was a notary. : oe 
‘gd The local omicers sustained said motion and set aside said notice. -_ 
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The record fails to show any further proceedings at that ‘lates ‘The 
papers were transmitted to your office, endorsed, “Decision in favor. of 
contestee. No appeal taken July 24, 1884,” and signed by both local 
- officers. On examination of said papers, and in the absence of an ap- 
peal by. contestant, your office held that the register and receiver erred 
_ in setting aside said notice; that the notice was sufficient, and that the _ 
testimony warranted a eancellation, and thereupon held said entry for — 
cancellation. I concur in the finding that said notice was sufficient, and 
that the local officers erred in holding otherwise. The land office at 
which said entry was made is stated; and the seal of thé notary attached 
to said affidavit is sufficient in this case. But the fact remains that the 
local officers sustained the motion to set aside the notice, and the effect » 
of that action was to dismiss the contest as it then stood. Claimant was 
not obliged to take further action in the matter until served “es notice 
of appeal. No such appeal was ever taken. — 7 
‘Fhe action of your office in holding said entry for. cancellation under 


‘such circumstances was erroneous, and is hereby set aside; and said 


decision, in that far, reversed. 

Claimant states, in an affidavit filed on appeal, that the pieeaGons 
of abandonment are false; that he rested on the decision of the local 
office, and that he believed said prosecution had been abandoned, until 


he was served with notice of your office decision. This case is further . 


- complicated by the fact that on Norember 10, 1884, claimant submitted | 
his final proof, and the local otiicers approved the same and issued final 
-. certificate, No. 5410, to Elder. This action was not communicated to_ 
~ your office until after said decision of December 3, 1884. 

You will instruct the local officers to notify the parties hereof, and 


 to-fix another day for hearing, according to the rules of practice, at 


which testimony may be taken as to the charges in the original affidavit 
of contest. Said final certificate, pending such contest, will be sus- 
pended. | | i ve 2 | 7 


PRE-EMPTION—QUALIFICATION OF SETTLER. 
HatcuH v. VAN DoBEN. 
Under the laws of Dakota, a deed from the husband to the wife is permissible, and a 
a conveyance so made by the pre-emptor, apparently in good faith, prior to his 
- filing, followed by a conveyance of record to a third party, before the inception 


_ of an adverse ¢laim, removes any objection to the pre omeuon claim under the 
noeene clause of section 2260. Re vised Statutes. 


| Secretary Lamar to Conumissioner Sparks, January 21, 1886: 


I have considered the case of Elmer A. Hatch v. Thomas H. Van 
Doren, as presented by the appeal of Hatch from the decision of vour 


- office, dated October 10, 1884, ne the action of the district land | 


officers in awarding the NW. 4 of Sec. 18, T. 106.N., R. 52 Ww. , Mitchell © 
-. land district, Dakota Territory, to Van Doren. | 


ee a e : DECISIONS RELATING TO THE PUBLIC LANDS. 


| The record shows that Van Doren. filed his yite- -emption deelaras sory is : 2 
- statement upon said tract on December 20, 1880, alleging settlement 


a thereon same day. On March 8, 1881, Hatelr made. homestead entry — ad 


of said tract. Van Doren gave due notice by publication, in which 


| ye  Hateh was specially cited to appear before the tegister and receiver _ 
and show cause why Van Doren’s final proof.and payment should not 


- be received. At the. time and place designated, both parties appeared -_ 
| with their witnesses, represented by. counsel, and offered testimony. It — 


- was alleged: by Hatch that Van Doren was not qualified to make said 


settlement, for the reason that he moved from land of hisown to reside 


on the tract in question, and that he had not resided upon the land as © 
required by law. It appears that-Van Doren made homestead entry of - 


- the NE. 4 of Sec, 12, T. 106 N., BR. 53°W., and final certificate issued Cees 
- thereon September 11, 1880. On the same “day, as appears from a duly —~ 


certified copy of the econ Van Doren conveyed said tract, by war- 
‘ranty deed, to Amelia Van Doren, his wife. Said deed was duly ac- 
knowledged on the same day and filed for record on January 26, 1881, 
_ On March 1, 1881, Mrs. Van Doren conveyed: the tract covered by said 
homestead eniry to one Philip H. Harth, which conveyance was duly 
acknowledged and filed for record. with the proper cfficer on March 4, _ - 
1881. On March 8, 1881, Hatch made homestead entry for the tract : 
embraced in Van Doren’s said filing. The testimony shows that the 
real consideraticn for said deed to his wife was a liability incurred — 
_ jointly with said Harth by reason of signing an appeal bond to reverse 
a judgment for the sum of five hundred dollars recovered against said 
Van Doren. Said judgment was affirmed in the district court of said 
‘Territory and the land was conveyed to Harth, as aforesaid. 

It does not appear that said conveyance by Van Doren to his wife 
was fraudulent. The laws of said Territory permit the husband and. 
wife to contract with each other (Dakota Code, Vol. 2, p. 753, Sec. 79), 
and the conveyance to Harth was of record prior to the time when 
Hatch made his homestead entry, and he was charged with notice of | 
its contents. 

Itis strenuously fiigisted that the residence was not such : as the pre- 


: -emption laws require. The evidence is conflicting on this point... It is 


shown that Mrs. Van Doren was in bad health for some time prior to 


- March 3, 1881, when she died, and was buried on the pre- emption | a 


claim of hier husband. The preponderance of the proof shows that from 


: .. the time of his wife’s death, which was prior to the date of Hatch’s ep- 
try, Van Doren’s residence was continuous upon the land in. contr oversy 


oo up to the time of making his proof, which was for a period of more than. oe 


‘. seven. months. The register and receiver so found, and your olfice | 


ee ‘ | . firmed their finding. ‘There does not appear to be any cood reason fer. Pigg 
ae disturbing the decision oo your office that the land should be awarded ca 


_ to Van Doren. 
Said decision i is therefore affir med. ane Hateb's entry will be canceled, 
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RE VIEW DENIED. 
CLarK v Toot. 


Motion for review of departmental decision of October 6, 1885. (4 LL. 
- D175), denied by Secretary Lamar, January 29, 1886. | | 


_RAILR OAD G@RANT—PRIVA TE CLAIM. 
| Sansom 0. Sournmrn Pao. Boe R. Co. 


Under the aie rule that ine judgment of a cael Gannon be attacked inacollat- . 
eral proceeding, the question as to whether the Department had legal Peers 
of the matters formerly acted upon herein, will not be entertained. 

Specifically defining the exterior boundaries of the Rancho Azusa and determining 
' the settlement of the claim therefor, it is held in conclusion that said claim was 
sub judice until May 29, 1876, when patent issued thereon, consequently that the 


‘odd numbered sections within the common limits of said claim and the grantof 
March 3, 1871, to the cepeny were in reservation and did not pass under said 


| grant. | 
Secretary Lamar to Commissioner Spars, Tanuary 30, 1886. 


 [ have considered the case of Elias Sansom v. Southern Pacific Rail- 
road Company, involving the NW. 4 of Sec. 7,T.18.,R.10W., SB. 
_M., Los Angeles land district, California, on -appeal by the company 
fori your office decision of December 31, 1885, permitting Sansom to 
make pre-emption filing for the land dsaaribed: _—_ 
he tract is within the twenty miles (granted) limits of the grant of 
March 3, 1871, (16 Stat., 579,) to the company, which became effective . 
April 3, 1871, and the withdrawal for which was made May 10, 1871. © 
Township plat was filed in the local office April 21, 1877. April 19, 
1883, Sansom applied to. make preompion filing, alleging settlement | 


October 31, 1881. 
The feast appealed on held that, as shown by the. jecoia of (. 


your office, “said tract of land was within Azusa Rancho at the date of 


the railroad grant, and was not excluded therefrom until May 29, 1876, - 


the date of the patent of the final survey of said rancho; and under fies 7 


- Newhall-Sanger decision (92 U. S., 761), and the eepepeie clause of the . _ 
-. act, was excepted out of the railroad grant.” The authority cited asa 
- basis for such conclusion was the decision rendered February 5, 1883, _ 


by the Department, in the case of Eberle v. Southern Pacific BR. R.Co. 
(10 C. L. O., 13), which involved land in the same section as that now 
in dispute. _ 
The main ernund of siicetiei to the ascision4 iS found in die allege. pee? 
tion contained in the appeal, “ that the land involved herein 1 ignot within . 
the claimed limits of the Azusa Rancho.” os 
The finding of fact by your office decision i is thus saineetly traversed 
by the appeal, and Ero for my consideration a Se which can . 
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| ‘only be determined by an cam aanon of the rae disefio, the petition’ | 


_ for confirmation, the exceptions to the surveys, (if any,) and such other cee 


evidence as may tend to throw light upon the matter in controversy. 
Upon an examination, of the records of your office, relative to the 
Azusa claim and grant, I find in the petition, dated August 17, 1841, of 
Luis Arenas, the claimant under said grant, the following language: 
“That having conveyed myself to the western part of the tract, which 
. contained a piece of unoccupied land and destitute of water, the greater 
part of it composed of desert shrubbery; that said land forms a small” 
tongue, bounded by the river of Sen Gabriel and the road of San J osé 5 
. that its extent will not be more than one league, which I request may - 
be added to me in property, joined to property which I possess,” ete. 
By these last words, he evidently referred to land owned by him on 
the east, said land forming a part of the grants San José and San José « 
| addition, the first named of which had on April 15, 1837, been made to — 
Ygnacio Palomares and Ricardo Vejar. The same was regranted March 


a 14, 1840, to Palomares, Vejar, and Arenas, jointly. At the same time © | 


and by the same grant, they were also: declared oe owners of San ace 


Jose addition. 


Upon examination of the petition of re Jimeno, acting governor, —— 
on the 8th of November, 1841, made the grant in ‘accordance with the | 


. petition, using therein the following words: “Having examined the 


petition which gives beginning to this expediente, the report of the pre. 


feet of the 2d district, and that of the 2d judge of the peace of the city 


of Los ‘Angeles, with the further steps which have been taken, all of = 


which are seen to be in conformity with the laws and regulations on the _ 


subject, Don Luis Arenas is declared owner of one league of grazing > 


-_ land in extension of the land which had been granted him onthe 14th - 


oF _of March of the past year, (1840,). the boundaries of which shall be de: 


- fined by the river of Azusa, the road of sia J ose and the land of this 


name.” 


The following is found, pene. the same date, (N Sener | 1841,) 
and also over the signature of Manuel Jimeno: *“‘ Whereas the citizen, 
Luis Arenas, has asked in‘addition to the place, which he occupies, a 
league of grazing land on its western part, in a tract covered with thick- 
ets, joining the mountain, the road of San José, river of San Gabriel, 
and boundary line of the citizen Duarte, having previonsly gone through 
the proceedings and relative inquiries, according to the direction of the — 
laws and regulations, using the authority conferred upon me in-the name 
of the Mexican Nation, I have concluded to grant him the addition 
aforesaid, declaring it to be bis property by the present letters,” ete. 
These two papers have reference to the same subject matter, to wit, 
a grant to Arenas of one league of land within certain. larger exterior. 
boundaries, which are found to be a little more fully ea in the 


ou - document last ane? from. 
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Possession was duly given to Arenas under this grant, April 27 , 1842. 
_ On December 27, 1844, he conveyed to Henry Dalton by deed duly ex- 
— ecuted, approved and delivered, all his right, title and interest to.and in 


the Ranchos Azusa, San José and San José addition, the consideration ~_ 


named being seven thousand dollars. At that date the said Arenas 
owned as joint grantee one undivided third of the. Ranchos San José — 
and San José addition. 


Subsequently, in February, 1846, partition of these two ranchos was | 


made, setting off to each of the three owners his Tespective portion. — 
_ This was done by judicial proceedings had before the proper alcalde of 

the jurisdiction within which the land lay, pursuant to the application 
- of the parties in interest, and upon survey duly made and acquiesced 


in. 


The three claims were thereafter, after the acquisition of California 
by the United States, separately presented to and confirmed by the 
Board of Land Commissioners, under the act of Congress of March 3, 
1851, (9 Stat., 351.). These confirmations went on appeal by the United 
States to the U.S. District Court, under section 9 of the act of 1851, 
(Supra,) the title of the case being “Henry Dalton, appellee, V. the 
United States, appellant,” and numbered 121. 

As Dalton was interested, as owner, not only in Azusa as gated: 
but in Jan José and San J oné Addition, of which he was part owner, 
his case called for action of the court on all of the three grants, as con- 
firmed by the Board of Land Commissioners. Thecourt, in March, 1856, 
entered a degree affirming the action of the Board. In referring to the 
Azusa, it used the following language, descriptive of the land covered by 
_ the confirmation: “And also all lands granted to Luis Arenas by Man- | 
uel Jimeno, governor pro tem. of the department of the Californias, on 
_. the 8th day of November, 1841, to the extent of one square league of 
land, and no more, within the boundaries described in the grant and 
‘map ‘of (to) which the said grant refers, towit: The Sierra on the north, 
the western lines of the lands last. above described on the east, the road 
of San José on the south, the river of Azusa and the boundary of An- 
dres Duarte on the west.” The lands referred to as on the east are San 
José and San José addition. The judgment of the court become final 
by the dismissal of the appeal April 4, 1857. The proceedings thus far 
all indicate very clearly that, as to Azusa, the grant was for a specified 
amount of land, to be selected within larger exterior boundaries. | 

Surveys of the three claims, Sar José, San José addition and Azusa, 


were made by Henry Hancock, United State deputy surveyor, in Octo-. - Pe 
ber and November, 1858, and approved by the surveyor-generalin Jap-  __ 


uary, 1860. Dalton objected to the survey of Azusa, but his objections — 
_ were overruled by the United States District. Court: ‘December 9, 1864. 
He subsequently applied for a rehearing, but the court on November 
— 21, 1867, dismissed his appuceuOn, as it appears, for want of prosecu. — 
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: ee and remitted the papers and proceedings to the surveyor: 1 gener A . at 


for the district of California. 


a's, Instead of proceeding ‘under the Hancock survey, another survey ae _ 


: ; ordered and was made in August, 1868, by United States Deputy Sur. 


, veyor Thompson, which survey: was approved by the surveyor- -general " ae 


. and forwarded to your officeforits action. This was done atfer your office. um 


had in May, 1868, remanded the case with instructions to publish, ag 


Oe See: required by the act of 1864, the Hancock survey of 1853. -A like course 
-. Was pursued. relative to the San José and San José addition. The re- 


sult was a prolonged controversy, in the course of which your office on 


or the 17th of June, 1871, rendered an elaborate decision embracing ali of 


the three claims— pier toned: In that portion of said decision which : 


treats of Azusa, the following language is found: “From the examina. — | 


tion had I am convinced that the Hancock survey of Azusa is not the — 
only survey of the one square league confirmed which could have been 


; - made, and that Dalton was not satisfied with that survey.” 


It, however, adhered to the Hancock survey, and sustained the same 
as rendering substantial justice to all concerned, the reason being, not 
~ that the Land Department was without authority to change the survey, © 
but, in effect, that Dalton should be held estopped by his own acts of. 
- occupancy, use aud ownership exercised over portions thereof, which he 
was seeking to exclude. Upon appeal this Department by its decision 
of September 20, 1872, announced its unqualified approval of that por- 
tion of your office dbeision relating to Azusa. The plat of the Hancock 
survey thereof was approved by your office May 29, 1876, patent issuing 
to Dalton on that date for Azusa, as described by said survey, con- _. 
‘taining 4,431.47 aeres. 7 

Patents had previously i in 1875, issued to Palomares, Vejar, and Dal- 
ton for San José, containing 22 840, 41 acres and for San J osé addition, | 
~ containing 4,430. 64 acres. - 

Even after that Dalton persisted in his attempt to acquire additional 
land in Azusa, excluded by the Hancock survey, and acordingly in 1878 — 
he applied under section 7 of the act of July 23, 1866, (14 Stat., 218,) 
to purchase certain lands thus excluded, which he alleged constituted - 
_a portion of the original grant of Azusa. That application was not 
finally disposed of until departmental decision thereon May 24, 1881. 
I refer to all these proceedings to show that as a matter of fact Dal- _ 
_ ton up to and even after the issue of patent continued to claim under - 


7 - the grant to Arenas, his grantor, certain land outside-of the Hancock _ 
ae Pe survey of. Azusa, but within the exterior boundaries of said rancho as e 
pas : originally granted and confirmed. | 


On the question: of fact raised by the epee that the aaad er — 


- a not within the claimed limits of the Azusa. rancho, Tam led, after a ; 
. careful examination: and consideration of all the attainable ev idence re- | 


= lating to the grant, and in view of the facts herein recited, to condlude 


aS that said rancho as originally ,claimed and granted embraced all land | ; = a 
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having for its boundaries the Sierra, or mountain on the north, the 

_ western lines of San José and San José addition on the east, the road of 
San José (which seems to be platted as San Bernardino road) on the © 
south, and the capa or San Gabriel river and the boundary of Andres 
Duarte on the west. vy, 

The particular tract in question in this case lies on the Azusa: river, 
where it forms the western boundary of said rancho. On which side of 
said river it lies is a matter which I am unable from the data and ex- 
hibits before me definitely to determine. That is a question which if 
will become necessary for your office, in the application of this decision, 
accurately to determine, after a careful examination of the different 
plats of survey, some of which, as appears from official tracings before 
me, locate the tract on the eastern bank.of the river, while others locate 
it largely on the western bank and extending into the bed of.the river, | 
which it appears is dry, or was so at the date of the grant and. of the 
survey. : 
On the theory that it lies east of the river, and therefore within the : 
claimed limits of Azusa, as originally granted, it is nevertheless argued 
_ by counsel for the railroad company that the Hancock survey desig-. 

nated and segregated the one league granted from the Azusa rancho; 


_ that said survey became final and conclusive on the United States and fe 


Dalton by the decree of the District Court, dated November 21, 1867, 
dismissing Dalton’s objections thereto and remandin 2 the papers and 
proceedings to the Surveyor-General, and that) Azusa was finally and 


absolutely located before April 3, 1871, the date when the grant. to the _ = 
railroad company took effect. In other words, that Azusa land found _ 


to be in odd numbered sections, outside of the Hancock survey, and not 
otherwise appropriated, passed on 1 the 3d. of April, 187 1, to the com- 
pany under its grant. 
Ag already stated, your office in J une, 1871, and the Denaenente on 
appeal in September, 1872, had under consideration the Azusa grant, | 
as well as the grants for San José and San José addition. The ques- 
tion then was as to the correctness ot the Hancock survey of the grants - 
- mentioned. Both your office and the Department then assumed and 
exercised full jurisdiction of all questions relating to the boundaries of 
said grants and the surveys thereof. 

The result of that action was the approval of the Hancock survey of 
Azusa, and further and new survey in 1874 of the San José grants. 
Subsequently, and pursuant to the departmental decision of. 1872, pat- 
ents issued, as before stated, in 1875 for San José and San José addi- 
tion, and in 1876 for Azusa. It is true the Department, in its decision _ 
of 1872, approved the Hancock survey of Azusa, but it did so for rea- 
sons of its own, assigned in the decision, after a full examination of the | 
whole case on its merits, and without reference to any judicial decree . 
-. on the questions involved. In so acting it in effect declared that it had 

full jurisdiction of the matter presented, and that the questions touch: 
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ing the competency and accuracy of the survey were vending in the : Fs 
-. proper tribunal. If tne Department then acted within the scope of its — 


sas authority, the Azusa claim must be regarded as having been sub judlice - 


at the date of the decision of 1872 and until patent issued in 1876, | 


ie ‘Under the general rule that the judoment of a court cannot be attacked 


ees operation of said grant. 


ina collateral proceeding, which rule applies with equal force to the De- 


ra ment in a case like this, I must decline to go into the question as to. 2 
_ whether the Department had legal jurisdiction of the questions upon - 
_ which it acted in its decision of 1872. It must be presumed, in the ab- 


sence of any affirmative showing in the record of the case as then 


presented to the contrary, that the Department had complete juris- 7 


diction of all the questions then before it and acted upon. | 
On the theory that the tract here in dispute fell within the claimed | 
~ limits of the Azusa rancho, as herein defined, I, for the reasons stated, 
affirm your office decision, and hold, on he doctrine of N ewhall v. 
_ Sanger, (92 U.S., 761,) that the Azusa claim must be regardedas having _ 
been sub judice at the date (April 3, 1871,) when the railroad grant took — 
- effect, and that land embraced therein was therefore pxoonted from a : 


¢ a: s 
MINING CLAIM—CONSOLIDATED LOCATIONS, 
_ CHAMPION Minive Company. 


| Following the doctrine apaueietoas in the case of the acisittiig: Co. v. Katee: and the : . 
. Good Return Mining Co., an application for the punvey of a claim embracing sev- 
_  erak contiguous lode locations i is granted. 


_ Secretary Lamar to Commissioner Spars, January y 30, 1886.. 


9 I have examined the appeal of the Champion Mining Company poi 20% ed 
the decision of your office, dated February 4, 1885, denying its applica-_ 


tion for a survey of the Champion Consolidated Mines, in oP 16 N., R. 


+ oe 8.E., M. D. M., California. — 


It appears from: the papers sabidiived that said company, a ‘corpora- : 


nee tion organized and existing under the State of California, by its attor- 


ney, on January 7,1885, made application to the surveyor general of 


California for an official survey of the mining claim known as_ the . gaat, 


“Champion Consolidated Mining claims,” which claim embraces several 


: : ; contiguous lode locations, located. in. Nevada City. mining district, _ 
tp ; Nevada county, in said township, range and State. 


‘The application requests that an estimate of the amount caquieel to 


- 2! be deposited for the work to be done in the'‘surveyor general’s office be ee 
gent to the attorney of said company, and that, after such deposit shall 
have been made, the surveyor general will cause said mining claim to _ 


_ be surveyed by R. H. Stretch, United States deputy sue kg at: San a 
: Francisco. | | 


DECISIONS RELATING TO THE PUBLIC LANDS.  - 863 


It is alleged that said consolidated claim consists of several lode lo- 
cations upon different parallel lodes, some cropping out and some “blind, ” 
all marked by one system, consisting at present of about 2,900 feet of 
tunnel and cross cuts run in from the surface at the south end of the: 
claim, and an inclined shaft, 300 feet deep, which is sunk at the north- 
erly bad of said mine and designed to connect with said tunnel, and is 
intended to open and work all ledges through said shaft and tunnel, 
which exist in said consolidated claim. 

It is further alleged that said company is the owner by purchase, and 
that all of said locations have been duly consolidated; that all work 
upon said consolidated claim for seven years past has been done for the 
consolidated claim; that over five hundred dollars worth of work has . 
been done on each lode location, and over sixty thousand dollars worth 
of work has been done upon the consolidated claim within the past seven 
years; and that said corporation has been in the sole and continuons 
possession of, and has worked continuously, said consolidated claim for — 
over seven years, which exceeds the time required to complete the bar 
_ of the statute of limitations in said State. .Said consolidated claim con- 
sists of thirteen separate locations named in said application. | 

The application was denied, for the reason that by the first paragraph __ 


of circular instructions, approved July 6, 1883, (10 C. L. O., 191,) it is 


provided that “no application will be received, or entry allowed which © 
embraces more than one lode location.”. Said paragraph was fully con- 
sidered in departmental decision in case of Good Return Mining Com- 
pany (4 L. D., 221,) was held to be erroneous, and therefore overruled. 
It would seem that under the authority of said decision and the decision 
of the United States Supreme Court, in the case of Smelting Company 
v. Kemp (104 U.8., 636), said application for survey should be allowed. | 
- The decision of your office is therefore reversed. ys | 


exertions Chae, 


RELINQUISHMENT—CONTEST. 
_ LEE v. GOODMANSON. 


The filing of a relinquishment accompanied by a pre-emption declaratory statement 
defeats a simultaneous application to contest the entry thus vacated. 


Secretary Lamar to Commissioner Sparks, January 30, 1886. | 


I have considered the case of John J. Lee v. Peter Goodmanson, on 
_ appeal by the former from your office decision of May 23, 1884, reject- 
ing his application to contest the timber culture entry of Gooam anson 
for the E. 4 of NE. 4, Sec. 18, T. 96, R. 56, Yankton, Dakota. | 
On May 31, 1883, a relinquishment of sata entry was presented to the 
local office by one Mathias Helgerson, together with his pre-emption 
declaratory statement for said tract, alleging settlement the same day. 


i Se 
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ea a? Simultaneously therewith Le filed affidavit ‘of contest, Hopethek erith GF 
an unsigned application to enter the tract under the timber culture 
law. The register indorsed on said affidavit, “This contest is refused | : 
as being superfluous, a duly executed relinquishment. eet og HAVs 0 <2: 
ing been presented by Mathias Helgerson. reer Both patties ap-- . 
pearing at the same time this 31 day of May, 1983. ” Your office sus. 
- tained the action of the local officers, but, for the reason that as the ap-. 
; plication to enter, “filed by. Lee, bore no signature, it was in reality no 
application at ail, and such defect alone I consider sufficient ground for = 
dismissal.” | do not find it necessary to pass on the validity of the —— 
. reason relied on by your office. There is no evidence inthis case show- leg 
- ing collusion between the entryman and Helgerson. The filing of said 
ne relinguishment served to terminate the timber culture entry instantly, — 
and at the same moment the pre- emption filing of Helgerson attached. — 
The affidavit of contest, filed simultaneously with the relinquishment, oar 
ao found no entry to contest. The entry expired eee one wn the . 
filing of the affidavit. 


The decision popesiod from j is affirmed, for the reasons stated herein. 7 7 


CASH ENTR :Y—RESER VA TION, 


"ALEXANDER POLSON. 


: ‘The prior r pending claim haves heen ‘rejected, the entry herein, allowed Beni the . a | 


_ record was thus cleared, ig permitted to remain intact. 


| Seoretary Lamar to Commissioner Spars, Tanuary 30, 1886. 


. I have considered the case of Alexander Polson, on pea from your . a. | 
_ office decision of December 20, 1884, holding for cancellation his private = 


cash entry, made April 10, 1883, for Sec. 6, 'T. 18 N,, R. oW. , Olymete, —s 


uo - Washington Territory. 


The reason assigned for the s action of your office is a that, at. the tinie : 


-. Polson madesaid entry, theland embraced therein was “withdrawn from 
. entry by the pending application: of George A. Barnes, presented. Oe... 
tober 19, 1882, and oe a by the Secretary” of the pe 

- March 19, 1884, . 


The application of Barnes haa: bean fanlle rejected iy this Depart- 


ment prior to the action of your office holding the entry of Polson for 


cancellation. Polson had paid for the mee and there was. no other x 


~ claim of record. | 
I do not deem the reason il sufficient, aie the dirbemmtantes a 

- to warrant the cancellation of said entry. Said decision is therefore 
| reversed. ‘The cash entry of Polson will be allowed to remain intact. 
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2 ENIRY—APPLICATION | TO AMEND. 
‘Marnus FLOREY. - 
On review. | 

SAMUEL Moat. . ) 


- A pendin g application to amend an. entry constitutes a , reservation of the land 80 op 
plied for. 


_ Secretar ay Lamar to Commissioner Sparks, February 3, 1886. 


I have examined the application made by Samuel Moat for a review 


of my decision of August 27, 1885, (4 L. D., 112,) permitting Mathias 
- Florey to amend his-timber culture entry, which originally covered the 
—§. $ of NW. 4 and N. 4 of SW. 4, Sec. 28, T. 110'N., R. 66 W., Mitchell, 
(now Huron,) Dakota, so as to embrace in lieu thereof the S. i of NE. 4 
and the N. $ of SE. 4, same section. 
My decision alowed Florey’s application to nine on the showing 
' that the local office had erred in marking on the tract book the land 
_ covered by his entry, it being marked as the tract covered by his appli- 
cation to amend, instead of the tract for which he in fact originally ap- 
plied. It also.appeared that the land embraced in his original entry 
had subsequently thereto, and prior to his application to amend, been 
covered in part by a pre-emption filing by one Ehenezer Noyes, and the | 
residue by a homestead entry made by one Benjamin F. Warren. . He 
stated that they as. well as he had been misled by reason of the errone- 
- ous marking on the tract book, and from the action of the register and 
receiver in allowing the filing and homestead entry, respectively, it 
would seem that they also were misled by the same error. He also set 
out that, by reason of said error, parties employed by him to break five 
acres were misled and did the breaking on the tract to which he wishes 
toamend. It further appeared that the tract which he sought to take 
by his application to amend was vacant unappropriated land. , #2 
Though the Department is slow to act favorably wpon applications 
to amend entries deliberately made in accordance with the intention of 
the applicant, this case seemed one which, in view of all the facts, ~ 
would justify such a course, and ‘therefore the decision, a review of 
which is now asked. | | 
‘It is here to be remarked, that Moat, the homestead entryman of the 
tract covered by Florey’s amended and approved timber culture appli- 


= cation, was not a party to the record when F'lorey’s case was acted upon. 


‘The tract was, so.far as I am aware, vacant land at the date when the — | 
local office acted upon Florey’s application, and also at the date (June — 


- 2, 1884) of your office decision in the same case. On the 17th of July, 


ae 1884, however, Moat. was allowed to make homestead entry for the — : 


tract, and. hence his objection | to: my. decision permitting Florey. to 
amend his entry. 
Said entry. was made while Plorey’s application to amend. 1 was s pend. 
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in g. pide the general vale that pending an application iS enter, ap. 


_ plication by another to enter the same ‘land should not be allowed, this 
‘Department, in the case of Sarah Renner, (2 L. D., 43,) held that an 

- application to enter should not be entertained pendiie an application = 
for re-instatement, and in the case of Johnson v. Gjevre (3 L. D., 157), 

it was held that a pendigé application to amend a homestead wen re- 


serves the land from any other peErepnauer until the application is: 
- disposed of. : 


_. Applying the doctrine thus enunciated. to this case, it becomes appar- te | 


~ ent that the local office erred in allowin g Moat to make homestead entry — ; 
for the tract. in question, since at the time it was made said tract was for 
the time being at least practically withdrawn by the application of Florey 


to amend. For this reason, and because the record of Florey’s applica- 


tion. was notice to Moat, I should, were the facts herein recited all that 
relate to the land described and to the parties interested therein, direct _ 
the cancellation of Moat’s entry. 1 find, however, from an abstract 
- from the records of the local office, certified by the register, and filed 
by the attorney for Moat, that certain proceedings in contest are pend- ee 
_ ing, to which several of the persons mentioned herein, including Florey | 
and: Moat, are parties. As one or the other of these contests may re- 


sult in clearing the record on the ground of failure to eomply with the : a 


law in the matter of residence or cultivation, and thus remove the com- 
_ plication, without injury to any one who has acted in entire good faith, — 
— I decide that the homestead entry of Moat be allowed to remain of re- 
cord pending the contests: mentioned, in order that. should it be devel- 


o oped by said contests that no one else has a superior right to the land, 


he may then hold it under his said ae subject to his compliance wn | 
. the requirements of the law. — | 
The motion for review and revocation’ of my decision of “Angust 21, : 
| 1885, is accordin ly denied. 7 


| ae TO gue Tie PATENT. 
Mary Yancey. 


As the applicant herein may assert her right j in the courts, and the covetimnent isa ~ 


_ no interest in the land involved, the apr vestien for the institution of suit toset 


aside certain patents 1 1s teas - | 
_ Secretary Lamar to Commissioner Sparks: enue 3, 1886, 


ae am in receipt of your office letter of the 21st ultimo, submitting for 


. my consideration the letter of the attorney of Mrs. Mary Yancey, asking | . a 
“that proceedings be instituted to set aside patents, which appear to. | 


- have been inadvertently issued February 1, 1860, on Centre, Alabama, 


gash entries No. 21,942, Richard Taylor, B. 4 of NW.tandSw.tof | 
NE. 4 of Sec. 7, T. 19, R. 13, and No. 21,949, James H. Parmer, for N. . 
of SE, 4 and SE. 4 of SW. 4, same scion, which entries are in conflict _ 
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with pre- emption Gash entry No. 22,633, Mary Yancey, N W. ra of SE. 4 7 
and SW. 4 of NE. 4 of said section 7. — 

It appears that ie entries of Taylor and Parmer were allowed as pri- 
vate entries under the act of Congress, approved August 4, 1854, 
known as the “‘ Graduation act,” in face of the apparent prior tit of 
Mrs. Yancey, who had filed her pre-emption declaratory statement upon 
the tracts claimed by her December 1%, 1858, and made entry of the. ; 
same on December 17, 1859. | 
It may be, as stated in your letter, that the issué of patents to Tay- 


_ lor and Parmer was erroneous, but it is not evident what interest the 


United States now has in the premises. There does not seem to be any 
reason why Mrs. Yancey may not assert any legal or equitable right 
she may have in the land i in the courts of the country i in her own name. 

_ (See Bagnell v. Broderick, 13 Pet. U. S., 4836; Brush v. Ware, 15 Pet. 
—U.&., 93; Garland »v. Wan, 20 How., 6; Sanison vy. Smiley, 13 Wall, 
91; ‘Bohall v. Dilla,-114 U, &., 47.) _ 7 

The Supreme Court in the case of the United States v. Minor, (114 U. 


- S., 233,) say: ‘If, by the case as made by the bill, Spence’s claim had 


several the land patented to Minor, it would present the question, — 
whether the United States could bring this suit for Spence’s benefit. 
The government, in that case, would certainly have no interest in the © 
land when recovered, as it must go to Spence without any further com- | 
pensation. Anditmay become a grave question, in some future case of 
_ this character, how far the officers of the government can be permitted, 
when it has no interest in the property, or in the subject of the litiga- 
tion, to use its name to set aside its own patent for which it has re- 
ceived full compensation, for the benefit of.a rival claimant.” | 

The court did not decide that question as it did not properly arise in 
the case before them. 

In the present case, it is clear that the government has no interest in 
the land, and I see no reason why Mrs. Yancey should not assert her 
rights in the courts in herown name. The request of her attorney 
therefore should be denied, and you will so direct. 


ALABAMA—ACT OF MARCH 3, 1883. 
MARY KH. JEFFRAY. . 


; On the cancellation of an entry existing at the date of. the passage of the act of Mareh 


3, 1883, for land theretofore classed as ‘‘ coal,” such land cannot be disposed: of - 


ag ‘agricultaral until after public offering. | 
_ Secretary Lamar to Commissioner Sparks, February 5, 1886. 


Ihave considered the case of Mary B. J efiray, on appeal from your 
office decision of January 21, 1885, rejecting her application to file sol- _ 
dier’s declaratory statement for the W. 4 of SE. 4 and W. 4 of NE. 4 4 4 
‘Bec, 18, T. 16 no R.3 W. eee Alabama, : , 
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On Deoathbar 15, 1884, rene J effray, by her ‘attorney, offered “said rae 


declaratory statement at the local office. It was rejected under the act 


of March 3, 1883, (22 Stat., 437,) because the records of the local office » oes 


showed: that said tract wag 66 classed. as valuable for coal.’ a The rec- 


ete _ ords of your office show that said tract was s reported i in the lists of 1879 a - | 


. as ‘valuable coal.” — .* aa 
On April 9, 1881, one e J ames D. vies made homestand A entry f for this oie 


land, which was panes led November 25, 1884, for abandonment. The 
_ attorney for appellant urges that said entry, subsisting at the date of 


the passage of the act of March 3, 1883, served to except said tract from ot 


a the operation of that law. I fail to find any ‘grounds for such asser- 3 e 


tion. Said law enacts that all public lands within the State of Ala-— 
2 bama, whether mineral or. otherwise, shall be subject to disposal only . 
as agricultural lands; provided that all lands which have heretofore 


-been reported to the General Land Office as containing coal and iron 
shall first be offered at public sale, and provided further that any bona 
fide entry under the homestead laws heretofore made may be patented, 
when the persons making application for such patents have in all other 
respects complied with the homestead law relating thereto. 

In the present case, the lands had been reported to the General Land 
Office as coal lands prior to the passage of said act; upon the cancel- 


- lation of said Lykes’ entry, they became public lands, and could not be > : 
_ disposed of as agricultural lands until offered at public sale. Such offer- . — 
ing had not been made at the time of the application herein, and said. 


- declaratory statement was properly rejected.. The decision appealed 
from is. eteororginely affirmed. : 7 


TIMBER CULTURE ENTRY— CONTEST. 
‘SHOEMAKER %. LEFFERDINK. a 


| Where me default is outed prior to the initiation of contest the oy will not be can- 
celed. | 


| Seoretary Lamar to Commissioner Sparks, Ji anuary 30, 1886. 


- | have considered the case of. David Shoemaker ». J oh H. Leffer. 7 
dink, as presented by the appeal of the former from the decision. of your 


ee Sitios dated December. 15, 1884, reversing the action of. the local land am 
. officers’ holding that Lefferdink had failed to comply with the require- 

ments of the timber. culture law and that! his timber culture entry No. | 
_ 859 of the N. 4 of the NE. 4 of Sec. 24, T. 7 N. _R. 5 E., Lincoln land dis- | 


trict, Nebraska, should te canceled. 
It appears” that. Shcemaker initiated a prior contest ane said en- 


“ . try, charging a. failure to comply with the requirements of the timber : a a 


is ? - culture: law, and upon a hearing duly had the register. and receiver . 
ie a decided i in favor of t the contestant, which decision was 8 affirmed by your 
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| : office and reversed by this Department July 7, 1883, upon’ the anthority 7 | 
of Bartlett ». Dudley (1 L.-D., 186), holding that the colitestant had no 
right of contest, because he nad not filed a proper application to enter 


the contested tract. The contestant was allowed the right to initiate is 


a new contest, and on August 10, 1883, filed another affidavit, as set — 
forth in your office decision. A nee ing was had, and the local land offi- 
cers decided in favor of the contestant. Your office, however, reversed 

their action, as above stated. 


One of the reasons assigned for the disdigion of the register and re- 


eeiver is, that the eutryman was not entitled to any consideration for the 
six acres planted to walnuts, after the commencement of the first and 
before the initiation of the second contest. But your office, under the — 
authority of departmental decision in Galloway v. Winston {1 L. D.,_ 
169), held that if the defect. was cured | prior to the initiation of contest, 
the entry muststand. — 
_ An examination of the record discloses no reason for disturbing your 
decision, and it is accordingly affirmed. — | 


TIMBER c ULTURE EN TR Y—CONTEST. 


Sms v. BUSSE ET AL. 


Where fraud or illegality i is relied upon as the ground of contest the allegations thereof . 
should be specifically made. : 


Scoretary Lamar to Commissioner Sparks, Fanuary 30, 1886. 


‘I have considered the appeal of Alex. B. Sims from the decision of 

your office, dated August 11, 1884, dismissing his contest against timber 

culture entry covering the Nw. 4 of Sec. 17, T. 107 N., R. 62 W., 5th P. 

M., Mitchell land district, Dakota Territory, made by Colon ©. Billing. 
bare on N ovember 4, 1881. | 

Jt appears from the record that Sims initiated a contest against said 

entry on November 12, 1883, alleging that the tract had been repeat- 


edly offered for sale to different persons and that it was then and had ae 


been held solely for speculation. January 14, 1884, was set for the 
hearing in said case, and on the day set for the trial the register and re-— 


ceiver dismissed said contest upon the ground of the insufficiency of — 


the allegation in the affidavit of contest, and Sims appealed. On Feb. 


 ruary 25, 1884, said entry was canceled upon relinquishment, dated 


- October 13, 1883, and Henry W. Busse was allowed, on thesame day,to 


make timber culture entry of said tract.. On March 8, 1884, Sims ap- 
2 plied to enter the tract in controversy, which application was rejected | 

on account of the entry of Busse, and Sims again appealed. gh os 
. Ff the contest affidavit of Sims was insufficient, then, certainly, tt 


should have been rejected by the district land officers and no es a 


ey L D—— 24 
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- . | - | | | ordered: It is provided by Section 2 of the Hine culture act of Gong: Via 
- PeSs, approved June 14, 1878, (20 Stat., 113,) that the applicant shall. 


ae make affidavit, among other things, ‘ that this filin g andentry is made 


for the cultivation of timber and for my own exclusive use and benefit; — 
that Thave made the said application in good faith, and not for the pur- 

~ pose of speculation, or directly, or indirectly, for the use or benefit of | 
any other person or persons whomsoever,” and the third section of the — 
game act makes provision for contesting the timber culture entry “ after 
the filing of said affidavit and prior to the issuing of the patent for said 
land,” whenever the claimant shall fail to comply with any of the re- 
quirements of said act. Under this section no contest can be initia- 
ted. until the expiration of one year from the date of the entry, because 
the entryman has one year within which to comply with the require- 
ment of the law as to breaking. If, however, the contestant alleges 
that the entry was illegal i in its inception, and sets forth sufficient alle- 
gations showing wherein the illegality consists, then the Government 
may and should receive such affidavit and allow the contestant to prove 


_ his allegations, and if successful and the entry is canceled, then, under — 


the second section of the act of May 14, 1880, (21 Stat. , 140,) the con- 
testant would be entitled to his preference right of aa ee 
It is not sufficient to allege in the contest affidavit that the entryman - 


hag repeatedly offered said land-for sale to different persons and that => 


- the same is now and has been held solely for speculation.” Such an — _ 


allegation does not necessarily contradict the affidavit required by the 


statute. Won constat that the applicant did not make the affidavit hon- a 


: 7 estly, and afterwards by reason of change of circumstances wish to dis- 
pose of his improvements and interest in the claim. | 
Tf, however, the contestant had alle ged that Billinghurst’s entry was 


: eendulent 3 in its inception in this, that it was not made in good faith, 


; but for the purpose of sale and speculation, he may then set out the 


 faet that the entry man had repeatedly offered said land for sale, as in-_ 


- ducement to said allegation, and proof of that faet would be evidence 
| ‘proper to consider in support of the allegation that the entry was fraud- 
alent in its inception. Or, when Sims applied to enter, his. application 7 
should not have been rejected, if at the same time he had offered to con- 
test Busse’s entry upon the ground that Billinghurst’s relinquishment 
was made in the interest of ee as the result of a fraudulent confed- 
_ eration between them. 
Jf Sims can amend his contest, or ca Tinaeibae to enter in accordance 
- with the ruling here made, and offers. to do so within thirty days from | 
date of notice of this decision, such oo should be oe ‘him. ; 
: Otherwise your decision will be affirmed. as | : 
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‘SWAMP LAND—SHGREGATION SURVEY. 


State OF CALIFORNIA 2. Unrrep States (ON REVIEW). 


| Under the State act of April a4, 1863, a survey | made prior to application therefor, is a 


without official sanction, and i in no sense constitutes a segregation survey. 
Secretary Lamar to Commissioner Sparks, February 5, 1886. 


_ I have considered the motion of counsel of the State of California for | 
a review and revocation of departmental decision of May 1, 1885, (3 L. 


D., 521), rejecting the claim of said State to the NE. 4 of Bes. oT. Tp. 3 


N., B. 7 E., M. D. M., Stockton land district, California, under section 


-_ 9488 of the Revised Statutes, as swamp and averiiowed land. 


The grounds of said motion are, Ist, Error in the findings of fact; 
2a, Error in the conclusions of law. | - 
The motion recites that the State claimed said — upon three 
grounds. 1st, That the land was surveyed by the United States in 
1865, and returned by the United States deputy surveyor as, in fact, 
swamp and overflowed; 2d, That the land was in fact swamp and over- _ 
flowed at the date of the al (September 28, 1850,) within the mean.- 
ing thereof. 3d, That the State title was confirmed by the 4th section 

of the.act of J uly 23, 1866, now section 2488 of the Revised Statutes. 
After a careful aonsiderntion; the Acting Secretary decided each of | 


a the propositions adversely to the State, and cited numerous authorities ye = 


in support thereof. Counsel for the State have again presented, in the | 

main, the arguments so ably and ingeniously urged before said decis- 

Jon was rendered. Itis not asserted that any new evidence. has been 

_ discovered, or that the whole record was not before this Department | 
‘when said decision was rendered. © 

_ There can be no question that the returns of the gurveyor- -general 
did not represent said land as swamp and over flowed within the meaning 

of the act of September 28, 1850. In addition to the adjudication of 


this Department in the case of Wallace v. The State of California (5 C. 


“L. O., 22), in. which it was expressly held that the land in said township 


was not subject to certification to the State, by virtue of the return of | 


the surveyor- -general, United States mia Surveyor Wallace testified 
_ at the hearing as follows: 
| Q. “Did you consider this land 1 in question swamp land, at the time 
you made that survey ?” 


A. “No. I considered those distinct from swamp lands; if they _*% 


had been swamp lands, I should have entered it so in my notes.” _ 

But counsel strenuously insist, that even if the land was not re- — 
turned as swamp and overflowed by the United States surveyor-gen- 
eral, and if it was not in fact swamp and overflowed, yet it was con- 
firmed to the State under the second clause of section 2488 of the Re. 
vised. Statutes. 
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The same ; question was carefully considated | in said decision, na it ee ea 


was held that the evidence submitted was insufficient to sustain the a ai 
_. -@laim. A careful re-examination shows noerrorinsaidconclusion. Coun. . | 
gel rely upon the copy of survey No. 992, purporting to have been made 


‘by the county surveyor on April 17, 1865, under the act of the legis- ; 


lature of said State, dated April 27, 1863, and allege that said decision. 


aes erroneously “ recites that only the application for ee was thus cat 


proved by. the State surveyor-general.” — 7 
, The language of the decision 18, ** The only evidence offered i in sup- | 
es port thereof is a copy of a survey No. 992 of the W.4 of See. 26, and. 


the E. $.of Sec. 27 in said township made April 17, 1865, by the county ~_ 


surveyor under the act of the State legislature, popeged April 27, 1863, 


and the application of Stephen Rogers to purchase said land ander said So 


bo act, dated May 22, 1865, approved by the State surveyor-general on 


November 22,1865. . . . . It does not appear that any other sur 


vey was approved by the State surveyor-general prior to July 23, 1866, 


showing a State segregation of said land.” It is true that the approval 
of the surveyor-general by his deputy is indorsed upon the copy of the | 
alleged survey, and the application of Rogers is attached thereto. The 
copy shows upon its face that the survey was made more than a month 
prior to said application and upon theauthority of People v. Cowell, (60 
Cal., 403,) construing sections 3 and 7 of the act of 1863, was in no sense 
a ecerec tion survey. Counsel, however, insist that whether the appli- 

cation conforms to the State law is not a matter for the consideration of 
this Department and cite in support of said contention the case of | 
George W. Frasher e¢ al. v. O'Connor, (115 U. S., 102.) I do not think 
that the case cited supports this contention. in the case before the 
court the land in controversy had been selected by the State in lieu of. 
sections sixteen and thirty-six, granted for school purposes by the act 
-of Congress of March 3, 1853, and the land had been certified over to 

the State, and it was held that in adjusting Congressional grants of 
lands to a State, the only questions for consideration by the officers of 
the United States are whether the State possessed the right to claim the 
land under the grant, and whether the land was subject to selection by 
- itsagents. The court say, “But if the locating agents of the State were 

satisfied with the applications to purchase, and the selections thus made 
were approved by the Land Department of the United States, and the 
lands were listed to the State as part of the grant to her, it is not per- 


 -eeived what grounds of complaint the loose character of the proceedings ae 
furnish to the defendants.” There is nothing in said decision to mili- 
tate against the uniform decisions of the Supreme Court of California = 
- and of the United States Supreme Court, as to the duty of this Depart- = - 
ment relative to the adjustment of the e grant of ene and overflowed ets 


~ Jand to said State. 


‘Counsel for the State have naked that a dediaion upon ihe motion ie. ad . : 


- review be postponed until they can be heard in oral argument. thereon. — 
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In view of the fact that counsel have already argued the case once 


orally before this Department, it is not deme advisable to further. 
“prolong the discussion. | 
The motion is accordingly aeeieds.. | 


yIROINIA MILITARY DISTRICT, OHIO. — 
qi EREMIAH “HALL. 


Suit 1 4 set aside patent not advised i in the absence of any interest on the part of the | 
. government. 


Bases Lamar to Attorney-General Garland, February 8, 1886. 


I am in receipt of your letter of December 29, 1885, transmitting for he 


“my consideration and for an expression of my views thereupon, a copy — 
of a letter, dated December 28, 1885, from Jeremiah Hall, Esq., asking 
“leave to bring several actions, or at least one, in the Circuit Court of 
- the United States on your relation as Attorney-General against parties 
in possession of land located in violation of the proviso of the act of March 
2,. 1807,” ete. | 

“a have carefully examined the matter thus presented. I find that the 
~ questions raised by Mr. Hall’s letter have frequently been before the Gen- 
~ eral Land Office and this Department in connection with applications for 
patents for certain of these lands. Mr. Hall, as attorney, has with great 
energy and persistency been for years urging claims of the class referred 
to. He appears to have tried every remedy available, not only in this 
Department, but in the courts of Ohio, not excepting the Supreme Court 
of that State, the latest decision of which, so far as I am aware, was _ 
rendered during the October term in 1888, in the case of Ruggles v 
Orew et al., and was adverse to his client.. See also Fussell v. Gregg — 
eé al., (113 U. S., 550). A claim of Ruggles e al. had previously been | 
before the Land Office and this Department, in both of which a conclu-. 
sion adverse to claimants was reached, and the issue of patent refused. 
These decisions, to.be found at pages 11 and 17, respectively, of “ De- 
cisions of Department of Interior,” published by ‘the Land Office, and a 
copy ot which, I presume, is in the library of your Department, contain 
a full and detailed history and review of the legislation of Congress rel- 
ative to lands in the Virginia Military District in Ohio. mney bear date, , 
meeppotme’y > May 9, 1882, and January 31, 1883. 


Upon a careful renaine of the same aid fall consideration of Mr 


‘Hall’s application, [am unable to see that any interest of the govern- — 
ment would be subserved by its lending its name in suits to be insti- — 


tuted as suggested, or that for any reason it should be made a party, - 


either directly or ‘indirectly, in the pr osecution of suits as proposed. I 
have the honor therefore to recommend that Mr. Hall’s application be 
denied. | 7 | 


*For a full history of the question aviv wo Wa 1 oases ag | 
: et geg. 
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MINING CLAIM—BXPENDITURE. | 
| _ OIRCULAR. | 


Commissioner Sparks to epistete, and receivers, a and surveyors. s-genoral De. 
; | a comber 14, 1885. | 


_ 1 For reasons stated i in deeision dated Oetber 31, 1885, in then case a 


-. of the Good Return Placer Mine, (4 L. D, 221), the Hon. Secretary of 


the Interior holds that the “ circular instructions of 9th December, 1882, 


~ and the first requirement of the circular of 8th June, ane) are ape fe 
~ and the same are accordingly overruled.” : 
2. Said decision also holds— 
That the annual expenditure to the amount of $100, required by sec- | 
tion 2324, Revised Statutes, must be made upon placer claims as well as — 
lode elaine 
3. That “compliance ‘with the terms of this chapter’, as a Sendiion | 
for the making of application for patent according. to section 2325, 
requires the preliminary showing of work or expenditure upon each 
location, sufficient to the maintenance of possession under section 2324, 
either by showing the full amount for the pending year, or if there ie : 
been failure it. should be shown that work has been resumed so as to 


prevent relocation by adverse parties after abandonment.” 
4, “That as section 2325 only directs proof of expenditure to the: — 


amount of five hundred dollars by certificate of the surveyor general on 
the claim embraced in the application for patent, it must be error to hold 7 
_ that it further requires that amount. on each individual original location, 
in lieu of the amount already provided for by section 2324.” 

5. Registers will, therefore, before receiving any applications or per- 
pitting entry upon applications already made, require a satisfactory 


et : preliminary showing of work or expenditure, under paragraph 3 hereof, 
- aypon or for the benefit of each location embraced in the claim, which 
“ss Inay, where the matter is unquestioned, consist of the affidavit of the 


applicant, clearly and specifically setting out all the facts constituting 
the compliance with the law by himself or grantors. Where application © 
is made by an incorporated company, or where an applicant satisfactorily 
shows by affidavit that-he is not personally acquainted with the facts, 
the applicant’s affidavit may be made by the duly authorized agent who 


a has such knowledge, but whether made by principal or agent it must be | iy 


; specifically and fully corroborated by the affidavits of at least two dis-. 


interested and credible witnesses familiar with the facts. This showing 


- must include the year in which the application’ for patent is filed.. The 
+ evidence specified in paragraph 32 of circular N of October 31, 1881, | 
will still be required. Where the abstract of title is dated prior to the 

- date of filing the application for patent, a continuation of the abstract = 
to and including such date must be filed | before the © applicant le is sallowed es 
ro : to make entry. P ttn 8 | 
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6. Where an application for patent SaiGrnoss several locations or 
claims held in common, constituting one entire claim, whether lode or 
placer, an expenditure of five hundred dollars, under section 2325, R. 


‘§., upon such entire claim embraced in the application will be sufficient 
and need not be shown upon each of the locations included therein. 


You will observe carefully the modification of the practice and regu- 


lations as above indicated. 
Approved. . 
L. Q. ©, LAMAR, 
Secretary. 
PRACTICE—COURT OF CLAIMS. 
ANTONIO VAOA.* 


A cage will not be sent to the Court of Claims for its action or opinion. on questions 


of administrative nature that are clearly within the uO of the General 7 


Land Office, where the matter is pending. | 
Secretary Lamar to Commissioner Sparks, February 3, 1886. 


I am in receipt of a letter, dated January 25, 1886, from Robert B. 
Lines, Esq., of this city, in which, as attorney for Messrs. John Ledyard. 
Hodge and Andrew H. Sands, he refers: to a letter, addressed by him 
to this Department on the 11th of November last, relating to the opin- 
ion of the Court of Claims, in the case of Hodge and Sands v. The 
United States, involving certain questions growing out of the private 
land claim of Antonio Vaca, deceased. Said opinion was by depart- 
mental letter of July 7, 1885, transmitted to your office for its guidance _ 
in further acting upon-the case. Said letter of Mr. Lines, of Novem. | 
ber 11, 1885, was also referred to your office for appropriate action in 
connection with the Vaca claim. | 

His letter, now before me, suggests that the case be again transmit- 
ted to the Court of Claims for its opinion on the following points: 

Ist: Is it the duty of the Secretary to issue patents upon the serip 
in question (or upon that portion of it for which cash has not been sub 
stituted)? 

2d: If so, in what form should those patents be issued e 

8d: To whom, if issued, should they be delivered? 

It does not occur to me ‘that the above questions raise any point 
which calls for a return of the case to the Court for its further action or — 


-, opinion, or that they Suggest any good reason why it should be sore- _ 
turned. They suggest matters action in which will be largely adminis. — 


trative and ministerial, and which not only fall withix the jurisdiction — 
of your office and the scope of your authority, but which, as the case 





*See Page 13 of this volume. 
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- now stands, it 8 seems : to me e peculiarly appropriate end fitting hag: you 1 


| _ should decide when the case is reached for action in the regular course : 


of business, — 


I must therefore decline to consider the request of Mr. Lines. 
| MINING CLAIM—PRA OTICE. 


ALBION ConsorparED Ma. Oo. 


a On a iullnation for entry, proceedings were stayed by the itarvention of an adverse 
oF claim which was subsequently waived in the local office. The district officers, 

' holding that such waiver did not remove the stay, refused to exercise jurisdiction, 
On appeal the Department: reversed said decision. Held, that good practice re- = 


"S es the return of the record. to the local office for 2 decision on the merits. 
- Beoretary Lamar to Commissioner Sparks, February 10, 1886, 


‘have considered the petition of the Albion Consolidated Mining | 


= ~ Company for a writ of certiorari, in the matter of their application for eee 


patent of the Albion No. 1 lode claim, Eureka land district, Nevada. | 
The papers before me disclose the fact that, after departmental decis- 


i a ion of August 27, 1885, in the ease of The St. Lawrence and Richmond | ba 


nee Mining Companies v. The Albion Mining Company (4 L. D., 117), re- 


cs quest was made by said Albion Company for a final decision by your. 


office upon the record in their application, without transmission of the 


papers to the local officers for their preliminary decision. This request _ 


__ was denied, and thereupon the company filed an appeal. Butyour office _ 
held that said action was taken upon a matter of simple administration, © 


“resting in its discretion, and. was therefore not euiect to appeal. Hence = 


: un | this petition under Rule 83. 


The contention of the petitioners is that the areal from the local 


officers removed the case from their jurisdiction, that it now becomes __ 
7 the duty of } your office to pass on the case finally, and that such is the | 
_ uniform practice. In so reasoning, the company overlook the fact that, 


until the date at. which adverse claim was filed, the local officers merely | 


oe received the various papers of the applicant, and that said adverse 


claim and subsequent suit prevented. the attachment of their jurisdic- 


ny  tion‘to decide upon the applicant's right of entry. By force of the — 
_ igstatute, the proceedings were stayed until the. decision of the court, or 
the waiver of the adverse claim. When afterwards a certain waiver — 


- of the adverse claim was filed with them, the real question was whether _ 
it removed the stay and gave them jurisdiction to decide the applica- 
- tion on its merits, and they ruled that it. did not. This was the ques-. 


tion which was brought before. your office and this Department by the. 


' company’s appeal, and which was decided on August 27, 1885. Said 


_ decision held that said waiver gave jurisdiction | to the local officers, and 


it would seem that good practice requires the return of the record to - 
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them for decision on its merits. Both the oe and the rules of practice — 
contemplate that the primary decision on the merits of the mineral ap- 
plicant’s case shall be made by the local officers, subject to your super- 
_ visory control or to the usual right of a which i is s allowed i in other a 
applications for land. 
_ A ease of this kind, where the local officers never aacamned jurisdiction, 
is to be distin euishied: from one wherein they have taken jurisdiction — 

and decided upon the applicant’s right of entry. In such a case, whether 
the rejection is based upon matter of law or fact, the appeal brings up _ 
_ the whole record, and the decision of the appellate tribunal disposes of 


it finally. 


For the foregoing reason, the Albion Graupanyis petition i 18 denied. ° 


EVIDENCE—DEPOSITION. 
JACKSON v. FARRALL. 


Though an affidavit for continuance may not be strictly in accordance with rule 20 
of practice, yet if held sufficient by the local office, itis not error to consider said ~ 
affidavit as evidence on the seo that the witnesses if present would testify 
as alleged. 

The right of cross-examination, in taking éviaenee by deposition, is exercised any filing 
orone Miterrcg stories as 8 provided 1 in rule 25 of practice. 


Secretary Lamar to Commissioner Sparks, February 10, 1886. 


I have considered the case of Charles B. Jackson v. Thomas Farrall, 
as presented by the appeal of Jackson from the decision of your office, 
dated December 13, 1884, dismissing his contest against the homestead 
entry of the SW. 4 of See, 32, T. 11 N., R. 18 W., Grand Island land dis- 
triet, Nebraska, made April 26, 1882, by said Farrall. 

The record shows that. J ackgon initiated contest: against said entry, 
on November 2, 1883, upon a charge of abandonment and change of res- 
idence for more than six months, and a hearing was had on December - 
20, same year, both parties being present, with counsel and offering testi- 
mony. From the evidence taken at the hearing, the register and receiver 
rendered their joint opinion that the allegations were sustained, and they 
recommended that said entry should be canceled. Upon appeal, your 


office reversed their action and dismissed the contest. At the hearing, _ 


the defendant moved for-a continuance, upon the ground of the absence _ 
of material witnesses, and filed his affidavit stating what he expected to 
prove by the absent witnesses named therein. Counsel for plaintiff ob- 


jected to the sufficiency of said affidavit, but admitted that the witnesses, a 


if present, would testify to the statements made therein. 


While the affidavit does not strictly comply with the requirements of a 


rule of practice No. 20, yet having been adjudged sufficient by the dis- 
trict land officers, who state in their decision that the plaintiff ‘‘admits . 
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"s that the parties named in motion, if pence would: testify a as ‘atated ed," a os . 
it was not error to consider said affidavit for continuance as evidence i in 





the case. The defendant objects to the consideration of the depositions 
_ offered by the contestant, -because, as he avers, that the officer taking 
the depositions refused to allow him: to cross-examine the witnesses. _ 
_ This objection has no force. The contestant served upon the defendant __ 


a copy of his interrogatories as required by rule of practice. No. 24, and 


Pea it does not appear that the defendant filed any ore Tosa: His ea 


- failure to do so was his own fault. _ 
Much of the testimony is conflicting and hes nothing ia do with the. ae 


~ igsne involved. The evidence on the part of the contestant is, ina great 


a degree, of a negative character, while the testimony of the defendant 
18 positive to the effect that he went upon the land in good faith, within. 


_ thetime prescribed by law, built one house that was subsequently burned, 
and afterwards another that was also destroyed, and that the reason 
that he has not maintained a better residence is that he feared that his _ 
life would be taken. If the testimony of the defendant be true, that 
there was in that community an organization known as the “Fire Bug 
Company,” the members of which perpetrated the deeds sworn to by 
him, and he had incurred the hostility of its members, that would be a 
good reason why Farrall should not expose himself unnecessarily. 
After an examination of the whole record, no good reason appears for — 
_ disturbing: your office decision, and the same is accordingly affirmed. 


CONTEST—NOTICE—J URISDIOTION. 
MILNE v. DOWLING. 
Actual notice or knowledge of a pending contest does not render it incumbent upon 
the defendant to appear and defend, in the absence of due legal service of notice, 


Objection to jurisdiction is not waived by proceeding to trial after motion to set aside 
the service of notice is overruled, and exception duly taken thereto.. 


Secretary Lamar to Commissioner Sparks, February 10, 1886. 


' I have considered the case of William Milne ». Thomas Dowling, 
_ involving homestead entry, made November 15, 1881, on the SW. 4 of 
See. 31, T. 157, R. 56, Grand Forks, Dakota, on appeal by Dowling from 


“your ered Gaasons decision of Se 27, 1884 , holding his pouty for | 
cancellation. — | 


The primary ciention raised by the eee is that of the juddediotion 


~ ; of the local officers. It appears from the record that contest was ini- 
. tiated May 23, 1883, and notice was given by publication ; but there is 


no proof. of ihe service by registered letter as. required by rule 18 of 


practice. Atthe hearing August 5, 1885, counsel for contestee entered 


| @ special appearance | for the purpose of making, and made, a motion _ 


22 oy to dismiss the aac for failure to mail him | a Tegisiered letter. as 
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Said motion was overruled, and an exception was taken. Counsel for — 
the parties thereupon stipulated for a continuance to October 16, which 
was requested by counsel for contestant for the purpose of furnishing 
evidence in regard to service by registered letter. On said last-named 
date the parties appeared at the local office, and, no evidence of the | 
required service. being offered, counsel for contestee again moved to — 

- dismiss for want of jurisdiction, and the motion was again overruled and 
an exception noted. Whereupon the case went to trial, contestee and his 
witnesses being present and testifying, and his counsel cross-examining 
contestant’s witnesses. Judgment was rendered against the contestee — 
by the local officers. On appeal your predbecseor ae their decis- 


jon, as aforesaid. 


Their reason for overruling the motion to dismiss is stated by the 
local officers to be this: “That while it appears that no registered let- 
ter containing a copy of the summons was mailed to the claimant as 
required by the rules of practice, it does appear that he received notice 
of the contest, and thus he had an opportunity to prepare to defend his 
claim.” This position is untenable, being in violation of the plain rule 
. of law, that a defendant is not in court without a legal service of sum- 
mons, unless he voluntarily enters a general appearance. The mere 
fact that a claimant has knowledge of a pending contest against him 
does not bring him into court, and does not render it incumbent on him 
to defend his claim ; for the local office has no right to cancel his claim 
without first ébtaining jurisdiction over him; and that they can only 
obtain in the manner pointed out by the law or the regulations. 

When the case came up to your office, your predecessor held that the 
contestee was entitled to the notice required by the rules; but that “the 
agreement setting October 16, as a day for hearing was sufficient notice, 
and placed the claimant in a condition to defend his rights.” I can dis- 
cern no difference between this ruling and that of the local officers. In 
effect, it holds that actual notice, without legal notice, of the contest is 
sufficient to vest jurisdiction in the loca! office; and it is overruled, for 
the reasons above. stated. 

The important point is whether the contestee waived his objection to 
the jurisdiction by proceeding to trial after his motion to dismiss had 
been overruled. I think that this question is settled by the decision in 
Harkness v. Hyde (93 U.5., 476), in which it was the point in issue. 
In said case it appears that legal service was not had, and the defend- 
ant thereupon appeared specially by counsel appointed for the pur- 
pose, and moved the court to dismiss the action. Upon stipulation of _ 
the parties, the motion was adjourned to the Supreme Court of the Ter- 
ritory, and was there overruled, and an exception was taken. The case 
_ was then remanded to the district court, the defendant filed an answer, 
. andon trial the plaintiff recovered. Upon motion for a new trial, plaint- - 


_iff again recovered, and judgment was entered, and, on appeal to the 


Supreme Court of the Territory, the judgment was affirmed. Then the | 





ee 
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defendant took the case to the. Supreme Cc urt of. the United Histee.. 


. raising the question. of jurisdiction, and the Court reversed the decision 


below for want of Jurisdiction, and directed that the service be set aside. . | 


-Inso déciding, they said: The right of the defendant toinsist upon the .— _ 
_ objection to the illegality of the service was not waived by the special _ 
_ appearance of counsel for him to move the dismissal of the action on 


that ground, or, what we consider as intended, that the service be set 
aside; nor, when that motion was overruled, by their answering for him _ 
to the merits of the action. It is only where he pleads to the meritsin | 


the first instance, without insisting upon the Bee tty: that the objec- toe - 


tion is deemed to be waived.” 
I have not considered the testimony taken, because it was ; Megally 


ve taken and ought not to be given any effect. a + 
For these reasons your predecessor's said decision is reversed, snd pe 
- the case will be returned to the local officers, with directions to ‘hen ae 

~. toset aside the service, and with leave to the contestant to proceed with 


his contest by a new summons to the defendant, provided he applies for 


. it within thirty days after receipt of notice of this decision, and to dis- 


ps miss the contest in the event of his s failure to SO apply: 


as 


7 wr, OF JUNE 8, 1876-ADVERSE occ UPA TION. 


‘Broox %. ‘Conrreras. 


a Prior oceupancy and improvement of land removes the same from furehaes under the =: 


. timber act, without respect to the qualification of the person so holding or im- ~ 
_ proving the land to legally appropriate the same under the settlement laws. 


~Becretary Lamar to Commissioner Sparks, February 10, 1886, 


= os IT haus considered the ease of J. N. Block wv. J. L. Contreras, on 1 appeal ; 

i, by Block from your decision of August 26, 1884, denying his right to 

- purehase, under the timber act of June 3, 1878, the S$ of the SW4. of 7 
ae | Bee. 14, T.48., R.3 B., M. D. M., San Francisco, California. | - 


7 "Block filed application to piivoliaae the above tract April 1 19, 1883. : . 
June 15, same year, Contreras made homestead entry of the same, alleg- — 


ing settlement two years preceding. A hearing followed, to determine at 


- the character of the land and the nature of Contreras’ ieee claim. 
It was shown at the hearing that the tract consisted almost entirely 


| ofa barren hillside, precipitous and rocky, unfit for agricultural pur- 
‘poses, while the scattering ‘‘ serub-oak” trees thereon were unworthy tO. = 
_be termed “timber,” being useless except for firewood. A few acresof = 


it furnished goo grazing for a part of the year, and Contreras had for | 


the past five years used it for that purpose, pasturing a few horsesand = | 


-~. eows thereon. The tract: was not fenced nor otherwise improved. except =. 
— a the erection (in Apsi, 1882,) of a: small aia worth ppernane piles 
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| agile in which Contreras slept occasionally after returning from work 
_- elsewhere. He swears that it has been for the past two years his inten- 
tion to make this place his home, and that he has no home elsewhere. 


The local officers found that the land was timber land within the _ eo. 


meaning of the act of June 3, 1878; and that Contreras has no adverse | 


- claim to the land which would prevent the sale of the same to Block 


under said act. 
- Your office decision holds as follows 


In my opinion Mr. Contreras has failed to prove that. he was a bona 
fide claimant of the land under any statute at-the date of Block’ssworn. | 
statement. He has, however, sworn that he occupied the land long prior 
to the date of said sworn statement, for grazing purposes, and has im- —- 


provements thereon, consisting of thecabin above described. ‘Tobe sub- 
ject to entry under the act of June 3, 1878, land must contain no improve- 
ments except for ditch or canal purposes, and be unoccupied. As the | 
Jand in question contains improvements and is occupied, 1 am of the 

Opinion that it is not subject to entry under the act. Mr. Block’s ‘Bp -. 
plication is therefore rejected. | . 


¥rom this decision Block appeals to the Department, on the ground | | 
that granting that, at the date of Block’s application to purchase, the | 


- land in question was occupied and contained improvements previously - 


made by Contreras, your office erred in denying Block’s right to pur-— 
chase “for the reason that at that date Contreras was not a citizen ot 


a the United States, and had not filed his declaration of intention to be- | 
come such, and did not file such intention until the 15th day of June, 


1883; and hence any improvements he claims to have put upon said | 
5 peeh previous: to June 15, 1883, cannot. be considered in the contro- 
versy.” | 

The act of June 3, 1878, age which Block claims the tract in ques- 
tion, does not Dieses that the person by whom the land is occupied 
must be a citizen of the United States, in order to withhold it from the — 

operation of said act. It concerns itself solely with the character of | 


_ the land, and makes no reference whatever to the qualifications of the - | 


individual inhabiting it. All the terms in familiar use in laws of prior 
date, prescribing the qualifications of claimants, and~all limitations 


upon the character of the claim (for instance, as being under some spe- _ 
cific law, or being a “ valid adverse claim,”) are carefully and evidently | 


intentionally avoided: The applicant to purchase must file his written 
statement (see section 2 of act) that the land is ‘‘uninhabited.” He 
must afterward furnish satisfactory evidence (see section 3) that the © 
— Jand is “unoccupied and without improvements” (excepting ‘such as 
may have been made by the applicant). If the land is “inhabited,” 
“ oeeupied and improved,” it makes no difference by whom, (so it is not 


by the applicant,) it is not of the character contemplated by the act as | 


being subject to disposal. - | 
The point presented by counsel for the applicant to purchase is there- a 
fore not well taken. It having been shown that the tract in contro- : 
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7 a was s “inhabited, ” “oocupied and improved” at the date of said oe 
- application, I affirm your said office decision of eaten 26, 1884, Bld t os - 


| omg Block’s application to purchase, 
| CONTEST—A PPEAL— WAIVER, - 


“Horner et al. 0. CLARK. oe ae 


: The contestants me of appeal from an adverse decision i is waived by the initiation ier 


of a& second contest. 


iced Lamar to Commissioner Sparks, February 10, 1886, 


a have considered the case of D. D. Holdridge and Cine w. Seutt ae | 


v. Henry T. Clark, involving the timber culture entry of the latter, No. 
2571, Yankton series, for the NE. ¢ of See. 27, T. 108, R. 56, Mitchell, Lae 


‘Dakota. 


In January, 1883, Holdridge initiated contést gatas aid site al- 


~ Jeging failure to comply with the law, which was dismissed by your of- 


“fice on October 18, 1883, on account of the insufficiency of the affidavit 
for publication. Holdridge was notified thereof, and on Oetober.29, 
1883, commenced a second contest against said entry. The testimony 


of contestant showing failure to comply as alleged was regularly taken, 


claimant not appearing. The local officers recommended the cancella- 
tion of said entry, and your office held the same for cancellation. Claim- 
_ant.alleges on appeal that the second contest of Holdridge was invalid, _ 
for the reason that it was initiated before the expiration of sixty days nae 
allowed for appeal from your office decision. dismissing his former con- . 
test, in other words, nee It was commenced while another contest was 
- pending. © : | 7 
_ The record shows that: Holdridge, upon receiving notice of the iis | 


ae 7 missal of his first contest on account of a defect in the affidavit for pub- 


lication, ; immediately instituted a new contest, based on the same alle- 
gations as the former, and furnished a proper affidavit for publication. _- 


_ Uhold that in so doing he waived his right of appeal in the prior con- — 


a test. The action of your office in sustaining said second contest and = 
- holding said entry of Clark for cancellation is therefore affirmed. 
On July 31, 1884, one George W. Scutt applied to contest said entry, 


alleging also failure to comply with the law on the part of the entry- — | 


man. The local officers rejected said application, because of the pend- 


ency of Holdridge’s second contest. On. appeal to your office, Scutt a : = 
contends that said contest was invalid, for the reason that it was com- 


meneced while another was pending. Said second contest of Holdridge | 
_ having been held to be valid, : your action in sustaining the repenan of. 
: the contest apes of Scutt by the local office i is affirmed: z 


DECISIONS RELATING TO THE PUBLIC LANDS. 883 
_ PRACTICE—REVIEW. 
BaRtcn v. KENNEDY." 
A second application for review will not be entertained by the Department. 
Secretary Lamar to Oommissioner Sparks, February 12, 1886. 


On March 3,°1885, the judgment of your predecessor was affirmed by he 
this Department, dismissing the contest of Edward W. Bartch v. Owen 


_ Kennedy, involving timber culture éntry, Bismarck, Dakota Territory, 


‘March 22, 1883, for the E. a of NE. 4 and E. 4 of SE. 4 of ie 18, T. 
144, R. 86. 

Afterwards a motion was made to review said decision, which was 
_ overruled on March 30, 1885, when it was said that the motion for re- 

view was ‘‘ based alone upon the assumption of error in the construction 
_ of the law of the case. Nothing new is alleged, only an argument sub- 
mitted to show error—said argument being the same in substance, if 
not in words, a8 has been submitted three times before in the case.” 

On July 6, 1885, a second motion for review was filed in this Depart- 


- ment, and what was said of the former motion may be repeated with 


more emphasis, if possible, as to the last. It is based alone upon the 
assumption of errors in the two former decisions. No new facts are al- 
leged, no new points of law presented, but the motion seems to have 
been presented simply because the views of this Department did not 
accord with those of the attorney in the case. 

I repeat here what I had occasion to say in a similar application i in. 
the case of Parker v. Castle, September 17, 1885: 

“Tf when this Department, on review, determines a cause, itis again © 
-to be called upon to entertain a second application for review, I see no 
reason why such applications may not be continued indefinitely, whilst — 
the rights of parties are left unsettled and the officials of the Depart- 
ment continuously and hopelessly employed in the task of iterating and 
reiterating conclusions long since deliberately arrived at and formally 
asserted. There certainly must be some point in a case where litiga- 
tion ends and the rights of parties become finally determined.” I think 
that point was reached in this case when I declined to review and re- 
voke the former decision of my predecessor. | 
The present application is accordingly denied. 


—“~— 


an 3L. D. 437, 
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“coms uM 0 TA TI ON PR 0 OF—RESI DEN CE, 


Revs A. Dunoan. 


- The. COr. dition coupled with a6 right fo commute a homestead entry, bat any time — 


before the expiration of the five years,” renders residence a proper element of com- as, 


mutation. proof. 


| Seoretary Lamar to Commissioner Sparks, February 11, 1886. 


ft have considered the wotion: of onansel for Renbia A. Duncan fora 
review of my decision of November 9, 1885, affirming that of your pre- 


- decessor of October 21, 1884, rejecting the commuted homestead proof | 


of said Duncan and requiring her to furnish new proof showing a proper. ani 


compliance with law in the matter of residence, on une: Nw. 3 of Sec. 
28, T. 112, R. 65, Huron, Dakota Territory. 7 3 
“No new facts are set forth. | - 


Counsel urges that “ Section 2301 Revised Statutes of . the United ¢= 
oe States, the section under which this final proof was made, does not say 
_ the claimant must reside on the land six months or any other lengthof = > 


time, but claimant can make proof at any time before the expiration of — 


; -’ the five years, and obtain a patent therefor from the government asin 
other cases directed by law, on making proof of settlement and cultiva, | 


tion as provided by law granting pre-emption rights.” - 


a But it seems to be overlooked that the law eranting pre- oaouorn pe 
_. rights in ‘section 2263 of the Revised Statutes provides that, “Prior to 
- any entries being made under and by virtue of the provisions of sec- ar 


tion 2259 proof of the settlement and improvement, thereby required — 


. Bhall be made to the satisfaction of the register and receiver of the: 
land district in which such lands lie, ugreeable to such rules as may be 


- prescribed by the Secretary of the Interior.” In pursuance of the 
power therein conferred, the Secretary of the Interior has prescribed 


that the homestead settler offering commutation proof must prove — 


| _actual settlement, improvement and cultivation from the date of entry 

_ to the time of offering proof, nen must be a period of not less ae _ 
~ six months. 
~The proof submitted by claimant herein did not show a compliace: -* 


| ea the law in the matter of residence. I see no reason for disturb. 
ing said decision. ‘The motion for review is accordin gly dismissed. 


en 
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_ PRACTICE—CONTINUANCE-—RECORD. 


HOSEK v. GLINEICKI. 


An order for continuance should not be made without giving the opposite party op: 
portunity to admit that the absent witnesses would, if present, testify as alleged. 

An order having been granted, the eutry thereof on the record should aes be oblit- 
erated, upon the vacation of the order. 

Under rule 41 of practice, frivolous, and obviously irrelevant matter should be ex- 
cruced from the record. 


_ Secretary Lamar to Commissioner Sparks, February 12, 1886. 


| LT have considered the case of John A. Hosek v. Matiias Glineicki, ag 
_ presented by the appeal of the former from the decision of your office, 
‘dated December 18, 1884, reversing the action of the district land offi- _ 
cers in holding for cancellation Glineicki’s timber-culture entry, made 
November 13, 1882, of the SE. 4 of Sec. 33, T. 20 N., R. 16 W., Grand 
Island land district, Nebraska, becnase the seme was not made by him 
in person. 
The record shows that Hosek initiated contest aeuinee said entry, al- - 
leging that the brother of the entryman made the entry and signed his 


brother’s name to the papers; that Matiias Glineicki was. not present _ 


at. the time the application was made to entér sid tract, and did not 
sign or make oath to the affidavit upon which said entry was made, and 
- that he is now in Russia. © : 
_ .& hearing was ordered, notice given by publication, cat January 16, 
1884, was fixed for the trial. Counsel for defendant appeared at ihe 
| hearing and moved for a continuance of the trial, alleging under oath, 
among other things, that the defendant was then sick at Stephens Point, 
in the State of Wisconsin, that, if present, he would testify that he made 
- said entry in-person, signed the application and made oath to the affidavit. 
upon which the entry was allowed. Counsel further averred that other . 
witnesses, naming them, were absent without the. procurement or con. 
sent of the entryman; that their evidence was material; that he had. 
—used due dili gence to procure their attendance, and that for lack of time 
he had been unable to procure their depositions. It is shown that the 
clerk recording the testimony entered the following order, “ Contin. 
“nance granted to February 25, 1884. Attorney for contestant excepts to 
the ruling granting’ a continuance.” Thereupon the counsel for cou- 


testant admitted that the witnesses for defendant would, if present, tes- 7 | 


tify to the statements set forth in said application for continuance. The 
contestant was sworn and the counsel for defendant objected to his ex-— 
amination, for the reason that a continuance had already been granted. 
The decision of your office holds that this was error, because that, | 

after it had been formally declared that the case had been continued 
1819 L p——25 | 
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| antil february 25, 1884, and a record had been made of the sa me, the. a 
= - district officers conld. not, except upon the express consent of the par-— 
- ties, proceed with the trial prior to the date to which’ the continuance <a 
had been granted. It appears, however, that the contestant had not | 
been given an opportunity to admit ‘that the witnesses would, if pres: | 
ent, testify to the statement set out in the application for continuance,” | 
- prior to granting said order. This was error, as under rule of practice 
~ No. 22 he had a clear right to admit that the witnesses would SO. testify, is 
'  andif such admission was ae then, the rule Saye “oN 0 continuance 7 


: shall be granted.” 


.- Jt was error for the clerk to ary his pen H heen! the oat of con- es 
= a tinuance. The record should have shown the facts, and then from the. 
record it would have appeared:that the district officers committed no. 

error in proceeding with the examination. == ‘ - 4 

Your office found that the allegations of the contestant had 1 not been i 


| = proven, and dismissed the contest. 


A eareful examination of the testimony in the case owe an lrrecon- 
 gilable conflict and leads to the irresistible conclusion that wilful per- 
_ jury must have been committed at the trial. The record also shows 
that many frivolous objections were made by the attorneys of both par- | 

- ties and badinage used that was unbecoming and should not have been 

- allowed. Under rule of practice No. 41, the district ‘land officers. 

are required to record all the testimony offered, and if excepted to the = 

exceptions, with the testimony, will be transmitted to your office for _ 


. consideration. But that rule was never. intended to allow attorneys to 


fill the record with lengthy arguments, grave charges. against: and: face- . ae | 


tious flings at the opposing counsel. Attorneys, who indulge in such 


practice, must remember that the interests of their clients : are. not pene ; 
 efited. thereby. a : 
‘In the ease at bar it is aor siege that the eit mal naa failed ie : 
comply with the requirements of the law as to breaking, cultivating, ot “ie 
- and planting, but that said entry was fraudulently made. If this charge | 
-* ‘betrue, it is important that it shall be clearly and conclusively proven. 
. . Jhe testimony of the contestant tends to show that the entry papers 
_ were prepared in the office of Thompson Brothers, in the city of Grand 
Island, Nebraska, and yet the person preparing sald papers) is not ee 3 
tie 5 duced, nor his deposition taken in the case. eae 
- . In-view of the fact that the defendant was absent from the trial, and 
: -- also the unsatisfactory and contradictory statements, it is considered. 
-.. advisable that a further hearing be had in this case, after due notice, to 
enable the parties and witnesses to be present and give their testimony eo! 
inthe case. The attention of the register and receiver should be called 
rar: rule of practice No. 41, as amended, viz: “ Officers taking testimony * eae 


| _ will, however, “summarily a stop to gbuiouey irrelevant: question. 


' “ing, ae | 
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‘The “iscision of your office i is qmeained accordingly. ‘Upon the receipt 
_ of the testimony at the further hearing, which you will order, in accord-. 
ance with the rules of practice, you will adjudicate the case de NOVO. 


: /_PRE-EMP TION—FILING—AMENDMENT— SETTLEMENT. 
WALKER V., (SNIDER. 


Failure to iiends a filing, i in Pacdardance with the application: asking for sich privi- 


lege and the order granting the same, after the interv eubion of an adverse e-claim, _ 


| defeats the right of amendment. 
Priority of settlement must: be protected is some legal ageertion thereof, to be of avait 
| as against the subsequent settler. ; : 


Secretary ye Lamar to Commissioner Sparks, February 12, 1886. 


tT have considered the case of Robert Walker v. ‘Benjamin Snider, i in 
volving lots 1 and 2 of. Sec. 29, lots 1 and 2 of Sec. 28, and lots 1 and 
2 of Sec. 27, T. 164, RB. 56, Grand Forks, Dakota, on es, by Snider 
from your predecessor's Heciaion of December 9, 1884, awarding the land 
‘to Walker. | 
It appears from the record that the township plat was filed on 1 Mareh. 
13, 1882. Three days afterwards Walker filed declaratory statement 
No. 3243 for the N. 4 of SE. 4 of See. 30, alleging settlement in August 
1881. At said date he was aptially nealing on lot 1 of section 30. In 
May 1882 he moved his house from said section 30 upon lots 1 and 2, 
section 29, and in June following he applied. to make a new filing for 
part of thie lands in controversy. This was not an application to amend, 
but to file for other land; his reason being that there was another set- 
tler (one Spaulding, who filed for the SEH. 4 of Sec. 30 on March 30, al- 


leging settlement March 13, 1882) on the land, who had first improved | 


it. This application your office rejected in September 1882, and no— 
appeal was taken. in the same application, Walker had stated that 
prior to survey he had settled on lot 2 of Sec. 28, lots 1 and 2 of. Sec. 
29, and lots 1 and 2 of Sec. 30, and your office notified him that he — 
might file an application to amend for said tracts, which would be duly 
considered... No application to amend was filed until March 1883. 
Meanwhile Walker made a timber- culture entry upon the tracts in 
section 30. On November 13, 1882, Snider made homestead entry No. 
. 6472 for the land in controversy, then unappropria ted on the tract books. 


 Atsaid date, Walker was residing and had improvements on lot 2 of sec- _ 


tion 29; but he had no improvements whatev er on the tracts in sec- 
- tions 28 and 27. a 
On March 2 27, 1883, Walker applied to amend for the tracts in con- 7 
_ troversy, and, the application was rejected; but,.on his ex parte show-— 


ing,. ‘your office allowed him to make a@ new filing for them. Herein, I. 7 
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| ‘think, the action : was: erroneous, pesaass hie ailesation: that he had set: é 
7 tled on this land in 1881. was in material conflict with that made by. him 


in Jane 1882, and because a homestead entry had meanwhile attached. 8 | 
to the land. In 1883, he had stated that he had settled on lots 1 and2> ~~ 


_in sections 30 and 29 ail lot 2 in section 285 thereafter he made timber- = 


-  ‘eulture entry of the lots in section 30, and moved from section 30 upon 
section 29, claiming to have originally settled on the lots in sections 29, 
> 98 and 27. tn his affidavit of June 12, 1883, he swears that he always 3 
~ thought he was living on the N. 4 of section 30; and this is probably bse 


the truth. Prior to the filing of the plats, maine this tier of sections Ae 


i. fractional, the settlers seem to have supposed that the northern line of 


the section was on. the international boundary » line. Walker was on | 


— section 30, probably believed that he had no right to any land in sec. 
tion 29, and doubtless filed for the tract that he supposed he had set- 
tled on. This is what the record tends strongly to show. And onthis — 
state of facts, it was certainly error to allow his new Hane? in the face 
of Snider’s prior homestead entry. — 

The new filing thus allowed, however, left Snider's entry intact, and 
in due course he offered to make final proof. Walker served notice of 
contest against him, hearing was had on January 30, 1884, and Snider: . 
filed. his proofs showing settlement on the land within the legal period,. 


_-, continued residence, and the cultivation required. Neither his house 


nor his improvement was on the lots in section 29, and he testified that 
he had no knowledge of Walker’s settlement thereon. The local officers, 


in view of the fact that Walker had actually settled on section 29 in May — | 


1882 and was residing there when Snider’s entry was made, and that he 
_ had failed to file for the land for more than three months after said settle- 
ment and until after Snider’s entry, awarded the land in section 29 to 
‘Walker, and that in sections 28 and 27to Snider. This was aruling in 
favor of Walker, which seems to be excessively liberal. Nevertheless, 


'- Walker appealed from it, claiming the entire tract in controversy, and _ 


your predecessor held that the case was disposed of by his decision of _ 
September, 1882, aforesaid, allowing Walker’s new filing; and therefore - 
he held Snider’s entry for cancellation: a 
. Jam at a loss to find any warrant of law for this decision. .The decis- 
: ‘ion of Atherton ». Fowler (91 U.S., 143), which was founded on a tres- 
pass upon the inclosure of a claimant, will not support it. Walker 
settled in May 1882 on the lots in sections 30 and 29 and on lot 2 in sec- 


= tion 28, Within three mon ths the reafter he was required, under section 


2265, Revised Statutes, to file his claim in the local office, under pain of 


a - forfeiture in favor of the next settler. He filed a claim for said tracts, . | 


in the nature of a request for a new filing, which was rejected i inSeptem- = 
ber. 1882, and he took no appeal therefrom.. He was allowed, however, — 

to pnend: his filing so as to include said tracts ; ; but he took no stepsin © 

that direction for some eight months, and for some six months after 


es eases eeu of it. When he ed applied to amend, he cama for 
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‘tracts other than those first indicated, and which were then claimed by a 
bona fide settler. I cannot discern good faith in these proceedings.. 


And I think that by his failure to appeal, or to amend or assert anew. 


claim within three months after the rejection of his application of May 
1882, he forfeited whatever rights he meh? have acquired by moving his 
house upon section 29. 

For the reasons above stated, said decision i is overruled, and the land 
is awarded to Snider. | : 


ENTRY BY LOCAL OFFICER. 
F, H. MERRILL. (ON REVIEW.) 


The quality of a settler’s residence will not be considered in anbieioa tion of a pro. 
_ posed application for the right of entry. 


Seoretar, y Lamar to Commissioner Sparks, February 13, 1886. 


The Department on April 21, 1884, (2 L. D., 106,) had under ponsidenn: | 
_ tion the application of F..H. Merrill to eolnGuisli a portion of his desert. . 


_ land entry for six hundred and forty acres, in sections 4 and 5, T. 29 N., 


RR. 13 E. , Susanville, California, and substitute homestead entry there: 


for, with credit for residence made on the tract while held under said _— 


desert land entry. - , — | ‘e 
x * * a 


OE have now before me the informal request of Mr. Merrill, dated 


“December 10, 1885, asking.a reconsideration of the said’departmental —— 


decision, alleging mainly as grounds therefor the want ot equity in said 
decision, and that he was Ss fairly entitled to have credit for the alleged 
residence. . | 
| A favorable eonsderation of the application: preferred at this late | 

day, is not possible, there appearing to be no reason why the decision 
of my predecessor should be disturbed. The whole question raised 
now, is, under the rule governing the decisions of the heads of depart- 
ment, res judicata and not ‘subject to review except for special cause 
shown. -In making this disposition of the case it is remembered that 
the right of Mr. Merrill to make this entry as soon as he ceased to act 
as register has never been denied, and that if an entry should be so 
mace by him, he might then paonerls present all evidence showing his 
compliance with the lew-in the matter of residence. - 

The motion is therefore dismissed. 


” 
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oe ‘SCHOOL LANDS IN WASHINGTON TERRI tory. Pee 


“Huen BARCLAY. 


* The act forming the Territory, arid providing fa: ite eigen Reeseeed’ aaatioin aor 
_.. sixteen and thirty-six for the purpose of being applied to common schools, but did 


not authorize the Territory to exercise a sueetedae over those sections for any 
_ purpose. 


i | Suit may be instituted by the United States against partion occupying ciao ae | 


_ ~ who entered upon them after survey, although such poceobEney is. under ee of Bee 
7 Territorial authority. | a | rae ; 


Secretary Lamar to the Attorney General, October 15, 1885. 





 Renesing to the letter of the Acting Attorney General of the 16th as 


= nit. , transmitting copy of a letter from the U. S. Attorney for Wash- 


: ington Territory, dated August. 31, 1885, relative to the unlawful occu- ~ 


% _ pancy of public lands of the Territory by one Hugh Barelay, and others, = 8 


- for the consideration of ‘this Department. and such suggestions as the 
-. Secretary may desire to make, I have the honor to enclose herewith a =. 
- sopy of a communication from the Commissioner of the General Land - 


ms Office relative to the question involved, to whom your letter and enclo- . 


ae. sure were referred. The report. of the Commissioner is quite full, and. oo 


| seems to cover the whole case. I concur in the conclusion therein a 
~ stated,. and can see. no reason why the U.S. peas for Oe ea a 


: bay Territory should not act in accordance therewith. - 


ne: COMMISSIONER'S REPORT. 


iz am in a ei through reference from the chief clerk of the Depate e 


‘ment, of a letter from the Hon. Attorney General, under date of. the »: _ 
16th ultimo, enclosing one from W. H. White, Esq., ps Attorney for | 


oe Washington. Territory, asking, in the case of occupancy of reserved _ rae 


school sections where settlement is made after survey, on affidavits filed _ 

- under the act of February 25, 1885, what course he shall pursue. This ~ 
letter was referred to the Department for “‘ consideration and. such’ sug- 

— gestions”. as the Honorable Secretary might desire to make. 


“Mr. White says, that affidavits have been received by him. to the ef. = 2 
fect that one Hugh UL. Barclay, in 1884, settled upon. Sec. 36, T.9N, 0 
R44 E., Asotin County, in said. Territory, and has the entire section Piaf 


~ enclosed with a fence, and is cultivating about one hundred acres — 


_. ‘thereof, and is breaking up more for cultivation; that he hasadwell- 
ing house on. said land ; that there is a public school- house in thecenter. 
of the section which is. ‘used for school purposes, but that there — is no. 
way of getting to it except ‘through heavy bars,” and so forth. He - 
gays there are several thousand acres of school lands occupied in this ee 
WEY, having. been rented from the county commissioners. as 
The question to be determined is, what‘is the status of: SecHons six-. pre ar 7 
teen and thirty-six in Washington Territory, after they are identified eae 


by government survey? _ 


It is well enough. understood that where a grant has been made of 
lands for school purposes title absolutely passes, if they are vacant at. — 


ae the ¢ date of survey. In Michigan and Wisconsir no grant, in terms, - ; : 
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| - was ever made; : but a clause i in the act tof Sones Saabling sail Ter. 
ritories to provide for admission into the Union, set apart section six- — 


teen in each township, and declared that they “shall be granted for the _ 
use of schools.” In Beecher v. Wetherby (5 Otto, 517,) and in Cooper 


_ ». Roberts (18 How., 173,) the Supreme Court held that this reservation 


was such a compact as could not be ignored by Congress when the 


States should be admitted, and that all that it was necessary for the 
_ government to do was to identify the sections by appropriate surveys ; 


and as these states were a part of the territory ceded by Virginia, the 
ordinance of 1787, providing for legislation by the people of the Terri- 


_tory and requiring the lands to be set apart for educational: purposes, 


applied. 
In Washington Territory, the condition of sections ton and thirty- 
six is entirely different. The reservation of these sections for school — 


‘purposes was no compact, nor was it a grant, or in the nature of a 


grant; but was contained in the act forming the Territory and provid- 


“ing for its government. It reads as follows. 


6 Be it further enacted, that when the lands in said Territory shall be | 
surveyed under the direction of the government of the United States, 


_ preparatory to bringing the same into market, or otherwise disposing. 
thereof, sections numbered sixteen and thirty-six in each township in 


said Territory shall be, and the same are hereby, reserved for the pur- 
pose of being applied to common schools in said territory. Andinall | 
- eases where said: sections sixteen and. thirty-six, or either, or any, of 
_ them, shall be occupied | by actual settlers prior to survey thereof, the 
- county commissioners of the counties in which said sections so occupied i 
as aforesaid are situated shall be and the. same are hereby authorized — 


~ to locate other lands to an equal amount. in said sections, or fractional 


sections, as the case may be, within their respective counties in lieu of — 


said sections so occupied as aforesaid.” (10 Stat. 179.) _ a 
The act declares that these lands are “reserved for the purpose. of te 
being applied to common schools in said territory.”. The word “terri- 


- tory” as used in the act is evidently intended to designate the geo- — 


‘ 


, graphical. limits of the section of the country within which the reserva- 


tion was made, and not intended to authorize the Territory to rent, 


lease, or otherwise exercise jurisdiction over those sections for any pur- — 
_ pose whatever. The same may be said with respect to lieu lands which 


the county commissioners were authorized to select in place of lands 
occupied and claimed at date of survey. They were merely authorized 
to locate such lands in order that the future state might not be de- ~ 
prived, of the donation which Congress intended to make. Butwhenso 
located they are simply reserved, the title as well as all jurisdiction over 
them, still remaining in the United States. 

The county commissioners have selected or iodatod under said act, 
from time to time, quite a quantity of lands in lieu of lands leased in 
sections sixteen and. thirty-six in said Territory. 

The act further d: clares (in Section 6,) that no tax shall be imposed 
upon the property of the United States; and that ‘all laws passed by 
the legislative assembly shall be submitted to the Congress of the 
United States, and if disapproved shall be null and of no effect.” 

By an act of the legislative assembly of said Territory approved No- — 


vember 28, 1883, the board of county commissioners was “authorized 


and empowered, ‘for and in the name of the Territory, to have the care, 


custody and managewent of all the lands, in their several counties, re- # 


served by Congress for the use of schools within the Territory.” | 
Mr. ees letter contains a quotation from ne act of the legislative a 
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‘several counties to lease or rent ‘Sections sixteen and thirty. six, or any - 


-. portion thereof, for a number of years, not exceeding Six, or until the _ a 
lands shall be. sold. It appears, therefore, that the county commission- 


. ers have leased sections sixteen and thirty-six in pursuance of an act. = 


“ _of the legislative assembly of the Territory. Upon the face of it this _ 


act bears the authorization of Congress, not having been disapproved. 7 


~The validity of this act is a question that may be inquired into in the | _ 
civil proceedin os for the right of possession. The question asked by Mr. 


White is, whether such civil suits shall be. instituted under the act. of 


“February 25, 1885, (23 Stat. 321). 


The first section of this act declares unlawful all enclosures of pub- 


lie lands to which the party “had no claim or color of title made or ac. 


quired in good faith, or asserted right thereto by or under claim made 
‘in good faith with a view to entry thereof at the proper land office un- — 


der the general laws of the United States at the time any such enclos- - 2 


are was or shall be made,” etc. The second section is mandatory, and 
makes it the duty of the U.S. Attorney for the proper district, “on - 
affidavit filed with him by any citizen of the United States that Sec. 
1, of this act is being violated * .* *. to institute a civil suit,” in the 
proper court, ete. ‘ 

Section sixteen and thirty-six may be considered to be lands for pur- | 
poses contemplated in the act of February 25, 1885. 

lt is true the lands were reserved for a specific purpose; but no title — 
has passed, and the absolute control of the lands reserved, so far as it 

may be necessary to protect. them from occupation or use by any per- 
son who had not a settlement claim thereto at the time of survey, lies 
in the United States. But independently of the act of Feb. 25, 1885, it 


is competent for the United States to protect its lands from waste or 


trespass, by due process of law, the same as any private person owning 
title might do. (Cotton v. United States, 11 How., 229; United States 
v. Bank of the Metropolis, 15 Pet., 377; United States v. Grear, 3. How., 
120.) 

Notwithstanding parties who have leased such lands from the com- 
missioners in pursuance of the act of the general assembly of the Ter- 
ritory, hold possession. under color, at least, of lawful authority, the 
right to have the question as to title and the. right of possession judi- 
cially determined, still remains. 

The Land Department: has repeatedly exercised Jurisdiction over the 
_ school sections in the Territories to the extent of causing the prosecu- 
tion of parties for removing timber therefrom, since the passage of the 
act of March 3, 1878. (20 Stat., 39.) See the case of William Beadle, 
110. L. O., 134, 

“In case of a homestead entry the land is rey and the reserva- 
tion is of such a character that no other disposition can be made of it. 
_(Wileox v. Jackson, 13 Pet., 488; L. L. & G. RB. RB. Co. v. The United 
” States, 92 U.S. , 733.) But the Land Department, under implied.au- 
thority of law, has i in numerous instances. procured the prosecution of 


homesteaders for removing timber from land covered by their home-— | 


ae _ steads. It rightfully assumes this jurisdiction until the pre- requisites — 


to entitle the entryman to patent have been complied with. It has 


. _ equal authority for exercising supervision over the lands reserved for ome 
_ School purposes in the Territories. me 7 as 
Even if it should be held that the Teer vation of sections sixteen and piesa 


: thirty-six in Washington Territory would, upon her admission into the 


Union as a state, amount to-a By SPM, without aU ENOL eenauen ae 1 i ; - 
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have been unable to find anything in all the numerous decisions «f the 
, courts, in any parallel case, supporting such a view), still, until that 
‘time, the general government only can exercise any supervision over - 
them. It will not be contended that the Territory can dispose of the | 
fee in these lands. They are simply reserved for the purpose of being 
applied. The Territory cannot apply them to any purpose. Itis proper 
for the Executive, however, to see that they are not diverted to any 
other purpose, and that after they are identified by surveys, if vacant 
they shall remain so. 
[am of opinion, therefore, that civil suits may be instituted, either 
under act of February 25, 1885, or independently thereof, against par- 


ties occupying the school lands in said Territory, who. entered upon © ° 


them subsequently to survey. In case suit should be commenced in 
pursuance of the above act it does not appear that the authority of the 
| Attorney General would be aequieets as the law is eae | 


= aS Ber 


HOMESTEAD SETTLEMENT—PREFERENCE RIGHT OF ENTRY." 
. MoorE v. LYON. 


The additional time given to make sebtidment by the act of March 3, 1881, will not 
be allowed, where it is evident that the failure to- settle, prior to’contest, cannot 
be properly attributed to climatic reasons. 

The preferred right of a contestant will not be considered by the Land Department 
until it is asserted by an application for the land. 


. Acting Seoretary Muldrow to Commissioner Sparks, icy 18, 1886. 


I have before me the case of Wesley Moore oW.F, Lyon, involving 
the latter's homestead entry of the NE. 4 of Sec. 14, T. 107, BR. 58, 
‘Mitchell, Dakota, on appeal by Lyon from ‘your predecessor's decision 
of December 9, 1884, holding the entry for cancellation. _ 

On examination of the testimony taken at the hearing, I concur in — 
his opinion that Lyon wholly failed to comply with the requirements 
of the homestead law prior to the initiation of contest, and that he 
is without a valid excuse forsuch failure. In argument he invokes the 
act of March 3, 1881, (21 Stat., 511), urging that he should be allowed 
the additional Betiod in which to commence bis residence on the Jand. 
In my judgment, said act does not apply.to this case. The entry was 
‘made in J uly, and there is no evidence that Lyon was prevented from 
settling before the advent of winter, and no evidence of such unusual 
climatic conditions as would have prevented his settling prior to date 
of the contest. For the foregoing reasons, said decision is affirmed. _ 
In said decision it was also ruled that, by reason of a certain attempt. 
to withdraw the contest, the contestant had forfeited his preferred right 
of entry. This ruling was premature, I think, and is therefore over- 
ruled, In consonance with the ruling in the case of F. §. Graham (41. 
D., 310), it is held that. the preferred right of a contestant wiil not be 
| eoraitered by the Land i until it is aed by an applica- 
tion for the land. 
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AFFIDA VIT FOR CONTINUANCE—RUSIDENCE. 
_ STROUD V DE Wotr. 


that if present, the witnesses would testify as alleged. - 


In the : absence of proof to the contrary, the place where a married man’s 6 family n re: a - 


sides i is held to be his residence. 7 


| Seoretary Lamar. to Commissioner Sparks, February 2, 1886. 


Y have considered. the case of Rachel Stroud 0. Marcus J. De Wolf, ie | 





— A defect 5 in an affidavit for anaes will not:be considered where i it was s admitted, = ; : 


= presented by the appeal of the latter from the decision of your office, : oe 


dated September 18, 1884, holding for cancellation his homestead entry 
_.- of the NE. $ of Sec. 22, 1.105 N., R. 61 W., 5th P. M., Mitchell land dis- 
trict, Dakots, Territory, made March 1, 1882, and also his commutation 7 


| cash entry, dated November 9, 1883, of the same tract. 


The record shows that Rachel W. Stroud. initiated contest apace: 


~ gaid entry, alleging abandonment and change of. residence for more 
than six months, and that the eutryman has established:a new resi- 


|. dence since making his homestead entry. _A hearing was ordered, and 
July 25, 1883, was set for the trial of the cause. At the trial, counsel. 


for. contestant moved for a continuance upon the grounds set forth in 
her affidavit, to wit: “That De Wolf is a wealthy man, residing in Mad- 


ison, Wisconsin, and there owning and operating two ince stores; that — 
said De Wolf owned said stores and resided at Madison at the time he. 
made said homestead entry on said land, and has.eve- since owned said : 


stores. and continued to reside in Madison, Wisconsin; that said De 
Wolf has only moved a very small portion of his household goods to 
this Territory, and that the balance of his said goods are still at Mad- 


ison, Wisconsin; that said De Wolf has ample means and has had am- 
ple time to awe his goods and establish his actual residence upon his — 
said land, but that he has failed to comply with the law in that respect, . 


but on the contrary has only built a small house or shanty on his said 
land, about fourteen feet by twenty feet in size.” The affiant farther 
avers that she knows of no witnesses residing in said Territory by 
whom she could prove the allegations contained in her affidavit. But 


she alleges that she can prove the same by six witnesses, naming them, a 
who reside at Madison, Wisconsin, and, hence, she asked that the con-— 


test be continued to enable her on ee the depositions of : said wit- 


. nesses taken to be used in the trial of the cause. The counsel for the we % 
. edlaimant, thereupon, admitted that the witnesses would. testify to the = 
truth of the statements in said affidavit of the contestant, and the trial Ye 
proceeded. | = 
.. Lhe affidavit i is defective i in several ere but the auuinal for olaim: Saye 
te aint, having made said admission, will be held bound thereby. ‘The con- _ s 
. testant introduced only said admission and affidavit of contestant. ‘The 
_ elaimant was not present, in person, but his counsel. introduced the wife 


of thee laimant, who testified tliat she had resided on ‘the land in ques- a 


i BON that the louse sixteen n by iwonty feet was 8 erected the last o oe, ae 
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and the first of August, 1882, it has three windows, does not leak and is_ 

- comfortable to live in; that her husband established his residence upon 
the land in question August 2, 1882; that he remained away from Mad- 
ison, Wisconsin, about two weeks at this time, and that she first, moved. 


on to said claim on August 29, 1882, and has resided thereon for nine ~ 


| weeks; that, she returned to Madison temporarily for the purpose of | i 


sending her boy to school, and also to be treated by her family physi- 


cian; that claimant tried to go to his claim in February, was prevented 
by snow, and reached the same on March 14, 1883; that she returned | 
to the land on April 27, 1883, and has continued to canis thereon ever 
since. Mrs. De Wolf farther testified that the linprovements : consisted 
of three acres broken in J uly, three in October, 1882, and in June, 1883, 
_ about fifteen acres, and that at the date of contest about twenty acres . 
were broken and in crops. She also swears that they have never aban-. 
. doned the land; that her husband does not maintain any residence at 
any other place ‘than. on the land in question; that it is her intention and 
the intention of her husband to continue and maintain their residence . 
upon sald tract and comply with all of the requirements of the home- : 
stead law, and that her husband has never sold, offered to sell, or talked- 


about selling the land in question. This testimony was not materially: : 


weakened on cross-examination. Two other witnesses were examined . 


_by counsel for claimant, t tending to corroborate the testimony of claim- 7 - 


-ant’s wife in material respects. . 


From the testimony taken at the hearing the register and receiver. 
held that the allegations were not proven, and that the contest should =~ 


‘be dismissed. Upon appeal, your office reversed their action holding 
that the actual settlement and residence on the land was by proxy, and 
that where the wife of the claimant resided 19 only a circumstance to be 
considered in determining the question of residence. 


It must be conceded that, in the absence of proof to the pntram, the 


_ place where 2 married man’s family resides must be deemed to be his 7 
residence. Story on Conflict of Laws, Sec. 47. | | 
In the case at bar, the fact that claimant continued to do hanes at 


- Madison is not sufficient to disprove the positive testimony of witnesses 


that lis residence was upon the land in question. Iti is conceded in said 
decision that claimant built a comfortable house on the land and re- 


; mained there for two weeks; that his family lived on the land.up to the eae: 
time of the coutest, with ne exception of the temporary absence, which 


_is aceounted for ; that the improvements and cultivation are sufficient — 
_ to show soni liaoe with the requirements of the law. The evidence is 


not sufficient to warrant the conclusion that the claimant never settled + 


in good faith on said tract, or established his residence thereon. _ Grim- - 
_ shaw. v. Taylor (4 L. D. | 330). | | 


It appears, ‘however, that after an appeal had been filed 3 in aha local = 
land office from the decision of the register and receiver, the claimant, = 


having published notice of his intention, was allowed to make proof and 
payment for said tract under section 2301 of the Revised Statutes. 
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: thie was error. No action should tage ‘beens allowed id the ee a 


4 land officers until said contest had been finally determined. The cash _ 


entry. will remain suspended, and the claimant will be allowed to make 7 


new commutation proof after due notice showing full. compliance with os. 
: the law. Said decision i is accordingly, modified. = 


SUIT TO SET ASIDE PATENT. | 
Story v. SOUTHERN PAc. R. R. Co. 


_ An spolteation ee enter patented jana confers no fight upon the apolicant, ‘either’ in 


_ the courts or before the Department, to augstion the @ validity of the pe by a 


which title passed from the government. 
Secretary Lamar to Commissioner Sire, Februar y 25, 1886, 


| have examined the case of Charles Story v. The Southern Pacific 
Railroad Company, involving the NW. 4 of Sec. 31, T. 1 N., RB. 8. W., 
S. B. M., Los Angeles, California, on appeal by Story from the decision 
of your office, dated March 14, 1884, adverse to him. | 

The tract in question is within the twenty mile (granted) limits of the 
~ grant by act of March 3,1871, (16 Stat., 573,) to said company, the right 
of which is held by your office to have attached April 3, 1871. The with- 
drawal thereunder was made May 10, 1871: The township plat was 
filed in the local office September 21, 1875. | 

It appears from the record that the above tract was gélacted by said 
company January 28, 1876, List 1, and the Saine was patented. March 
29, 1876. | 

It further appears that the land was: within the limits of the Rancho 

San Jose as surveyed by U.S. Deputy Surveyor Thompson in 1868, but . 
. was excluded therefrom. by the survey upon which patent was issued 
January 20, 1875. 

January 16, 1884, Story applied to enter ait tract under the home- 
stead law. His apoliGation was ‘rejected, on the ground that the tract 
- applied for is within the Jimits of the withdrawal for the Southern 

Pacific Railroad.” — 


From this action Story appealed to your office, alleging that the land — 

— never passed to the railroad company under its grant, because ofits being 

within the claimed limits of the Rancho San Jose at the date the right 

_..- of the company attached to lands within its granted limits. By decision 

of Mareh 14, 1884, from which. the appeal under consideration was 
- taken, your office properly held that patent having issued to the rail- 


road company, the land had passed beyond its jurisdiction. ‘The ap- 


peal to this Department is in the nature of a motion asking that action : a 


be brought by the United States to cancel and set aside the patent is- 
sued to the railroad company, as aforesaid; and that pending such. 


action in the courts, the application to enter anid tract anes the home- 7 poe 


a stead law should be received and filed. | 
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T-am unable to discern any rule of law to waresnt the action asked. _ 


for by the appellant. He has no standing either in court or before this ~ 


Department to impeach the patent issued to the railroad company. 
- There is no privity existing between him and the government in rela- 
tion to’ the land in question, and consequently he has no grounds fur 
equitable relief on that score. He made application for this tract, with . 
full notice that the United States had parted with the legal title, to said 
tract, and now seeks to take advantage of such act, and in reality have 
the patent canceled for his benefit. This can not be done. If for any 
reason the patent herein should be canceled and set aside, the govern- 
ment is the party to file the bill for such action, it being the only party 
injured, if anybody; and justice can only be done if at all in a sult Py 
the government for its benefit. — 

For reasons herein set forth, the decision of your office is affirmed, : 
and the appeal dismissed. | 

Your attention, however, is called to the state of facts which seemn to 
exist in relation to the title to this tract of.land. It appears to have | 
been sub judice at the date the right of the railroad. company attached 
to odd sections within its granted limits, and under the doctrine of 
courts and the rulings of this Department was therefore excepted from 
the grant to the company. Yet patent was issued to the company. 
Upon the face of the papers this appears to be a. case in which the 
United States may bring suit to vacate said patent. You are therefore 
requested to investigate thoroughly all the facts connected with the 
issuance of the patent aforesaid. In this connection, I further direct 
that you investigate the facts and circumstances connected with the 
issuance of patent to this railroad company, for any other land similarly 
situated to the tract in question. 

If in your judgment, after making a careful examination, as above 
| directed, there appears sufficient reason why this, or. any niles patent 
- above mentioned.should be vacated, you are directed to make one full 
report of the matter to this Department, for further action in thepremises 


CANCELLATION OF ENTRY. 
WILLIAM JOHNSON. 


it appearing that the sated in question was canceled without notios, it 1s re-instated - 
anda hearing ordered. ° | 


 peeretie Lamar to Commissioner Sparks, February 26, 1886. 


On January 22, 1883, William Johnson made timber culture entry for 


“the NW:Lof Sec. 14, T. 113, B. 75, Huron, Dakota. On October 5, 1883, 


Special Agent Burke reported that many of the United States soldiers 
thenforming the garrison of Fort Sill had been induced by one Charles — 
‘Spencer an attorney and notary of that vicinity, to make timber cult- 





ay 
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are Seas and then ‘sell. the. relinqnishments ‘of. the same to oe 
- wherefore the special agent, recommended the cancellation of said. en- 


a tries, a list of which was f urnished. Among them was the above entry. : 


of William Johnson. An inspection of the papers. therein shows that 





es, ‘the qualifying affidavit, dated January 20, 1883, was made before said 
Spencer as notary. The roster of the garrison of Fort ‘Sill showed. — 


thereon the name of William. J ohnson, who was: reported as adeserter . 


June 9, 1883. Under these circumstances, highly suspicious in them- 


ae selves, and apparently almost conclusive when taken in connection with | . 


the admissions of a number of entrymen belonging to the garrison, and. 


a of Spencer himself, your predecessor, on November 2, 1883, informed aa 


the register and receiver that said entries, including Johnson's, were 


held for cancellation, and directed that notice be given to said entry- — 


3 men that sixty days were allowed them to show cause why said cancel-— 


lation should not be made final. Notice was mailed'to Johnson at Fort 
Sill and returned as uncalled for, and his entry finally canceled. “After- 
wards efforts were made to have a hearing before the local officers with | 
a view to the re-instatement of the entry, and also to appeal from the 
- denial of the same, it being alleged that Johnson the soldier and John- 
son the entryman were two different men-—the latter being a resident. 
of Michigan, who had made his. entry in good faith and had fully com- 
plied with the requirements of law thereafter. 

Tt is not necessary. to repeat here a history of the efforts thus made 
by Johnson, as they are fully recited in my letter of July 6, 1885, (4 
L. D., 11,) directiny you to certify and transmit all proceedings in rela- 
tion to said matter to this Department, for action; all the efforts of: 
Johnson for relief from your office nENDe os futile. Thus certified * 
the case is before me now. 
From a careful examination of the papers therein and a consideration 
of the wholeecase, it appears that the cancellation of Mr. Johnson’s entry 
was made not only mistakenly, but improvidently and illegally; and — 
- farther that, under the circumstances alleged by him and his attor neys, 
he should not have been denied a hearing or appeal'o on mere technical 
grounds as was done. .« ! 

- I think Johnson is entitled to the relief qaied: You will therefore 


 eause his entry to be re-instated and direct a hearing before the local 
officers to the end that the matters alleged against the integrity of said 

"A entry, and the identity of the entryman may be inquired into fully and. ! 
~ -. in a regular manner, 80 that if said 1 entr v is fraudulent’ it may be can- 
—-.- eeled legally. | : : sy 
2 As it appears from fe. papers in the case that a penond: entry has. Ha 
been made on said tract, you will direct: the register and receiver to 


"give to the party who made the same due notice of said hearing, in or- ae ee 


ee ss der that he may protect his interests in the premises, inasmuch as his - : ee 
sare said entry will be canceled should the anesneeuce not result in Cog < 
pies cancellation of that of J ohinson’s. eo | 503 


ee ere 70 THE PUBLIC LANDS. B99 |. 


| _ HOMESTEAD ENTRY BY SOLDIER—COMM UTATION. 
_ SHANNON v. wa OFFMAN. | 


. That the as was in the aaa service, as an officer in the vegular army, 
when he filed his declaratory statement, made his entry and proof, cannot affect: 


his right under the homestead law, he having shown full compliance therewith = | | 


in the matter of settlement, residence and improvement. 3 
The right to file.a soldier’s homestead declaratory and make entry. plieredndats if ex- 
ercised, does not Dee the commutation of. the entry so made.. 


- Seoretary Lamar to Commissioner Sparks, eee 26, 1886, 


| I have considered the case of Oliver Shannon, j jr., 0. William Hoffman, 
involving the NE. 4 of Sec. 21, T. 121 N., RB. 78 W., Aberdeen, Dakota, | 
on appeal by ‘Shannon from your oflice derision of ‘Tocomber 11, 1834, 
holding his homestead entry, No. 694, for cancellation, and allowing | 
Hoffman’s homestead entry, No. 1126, to remain intact. The decision 
- appealed from recites that Hoffman filed soldier’s homestead declaratory 
_ statement for the tract in question October 18, 1882, commenced set- 
tlement March 15, 1883, made entry on the 24th of the same month, 
and commenced actual residence April 16th following, which residenee © 
was continuous for six months thereafter. | 
December 13, 1882, Shannon made his homestead entry covering the — 
same tract. His residence commenced nearly simultaneously with. his | 
‘entry, and it appears has been continuous. His entry, it will be ob- 
‘served, was made a little more than three months prior to that of Hoff- 
- man, but was nearly two months after the latter had filed his soldier’s 
declaratory statement. Said declaratory statement, if Hoffman was 
entitled to file such a paper, operated to give him the superior right to . 
the land, should he enter it and commence settlement and improvement: 
thereon, at any time within six months from the filing thereof. He — 
gave notice by publication of his intention to offer final proof in support 
of his claim, October 23, 1883. Shannon was also specially notified by 
the register and receiver and called upon to appear on the day named, | 
and show cause, if any, why Hoffman’s proof should not be received 
_and his (Shannon’s) entry be canceled. | 
Hoffman appeared and offered his proof, showing settlement in March, 


1883, and commencement of actual residence April 16, 1883, followed as 


by. eenaiinods residence to date of proof, a period of over ie months. 

' He at the same time made SPpucanon: to commute his homestead to. 
cash entry. ; | 

Shannon filed his protest and Siisetions to the allowance of said en- 


ae alleging generally that Hoffman, being an officer in the regular 


army, could not, while such officer, legally make a homestead entry; 


that entries made pursuant to the filing of a soldier’s declaratory state- 7 


ment can not under the law be commuted, and finally, that the title of 
_ protestant to the tract 1 in dispute is by virtue of 7 homestead enety 


w 
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a together with his residence, improvement and caltivation, superior te a" 


_ that of Hoffman. 


The register and receiver Geenmied, all. of the Suiccione: preecuted : ~ | 
7 by the protest and held Shannon’s entry for cancellation. Your office 


, affirmed this finding and held that Lieut. Hoffman. did make a legal s 


entry, and having complied with the law in every particular, his.com- - 


- mutation proof should be approved and certificate and receipt issued. ~ ~ 


I fully coneur in the conclusions of law and of fact arrived at. by the ; 


ee decision appealed from. Hoffman, having served as a soldier in the 
|. army of the United States during the recent rebellion, and having been - 
honorably disvharged, is clearly entitled to the benefits of Section 2304. 
of the Revised Statutes. The fact that he was in the service as an offi- _ 


cer in the regular army at the dates when he filed his declaratory state- a 


ment, made his entry and offered his proof, can not of itself affect his 
right under the homestead law. Itis true, such service might possibly 
have defeated his right by preventing his compliance with the law in 
the matter of residence, but the proof shows that it did not, for he made 
the settlement and improvement required by the law. The claim of 
protestant that a homestead entry.made pursuant to soldier’s declara- 
tory statement, as provided by Section 2304 of the Revised Statutes, 
can not be commuted, but must be perfected, if at all, by residence, 
with credit for military service as provided by Section 2305 of the Re- 

vised Statutes, is not in my judgment well founded. 

The homestead law must be regarded as.a whole, and its different 
sections and provisions must be so construed as not only. to. harmonize 
with each other, but to carry out the obvious purpose of the law, and 
the intent of Congress in its enactment. 

In this view it can not be supposed that Sections 2304. and 2305 of 
the Revised Statutes were intended. to curtail or take away any right 
already existing, in any one qualifie:! to make ahomestead entry. Their 
purpose was manifestly just the opposite. By their language they con- 
ferred certain special benefits and privileges upon the classes mentioned 

therein. First, they permit an honorably discharged soldier or sailor 
to hold for his subsequent entry, settlement and. improvement, at any 
time within six months from the filing of his declaratory statement, the 
tract described therein, provided said tract is subject to entry. Second, 


_ they confer the additional benefit of allowing to an honorably discharged. 


soldier or sailor credit for his service not to exceed four years, so. that 
such service may be counted and credited as actual residence on any. 


tract properly entered under the homestead law. - 

_. The first of these benefits was claimed and exercised by. Hoffman, tne: ie 

. ~ appellee : in this case. The second, he concludes to waive, and pay for — 
the land, though he- might, it appears, by waiting Six months | longer — | 
have acquired full title without the expense of purchase, as four years 


_ service during the war is testified to. By such waiver and aplication _ 
to cominute, he Spy placed himself, ee ane law r applicable to every, : 
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qualified entryman, civilian as well’ as peoliion: This he had a perfect | 8, 


right to do, and. his doing so in no way or degree impeaches his good 
faith, which is manifest from the evidence, the character and. value of 
his improvements, placed by the proof at one thousand dollars, as well 
as by his statement at the hearing that he took this homestead for the _ 
- purpose of preparing a home for his family in his declining years, and 
that he there intends to end his days. I find as a conclusion that Hoff. 
man had a legal right to do just what he did in connection with his 
homestead entry; further that he has shown full compliance with the 
law in the matter of settlement, residence and improvement, and is en- 


titled to final certificate upon pasiient of the money for the land as pro- | | 


posed by his application to commute. 

In view of the foregoing, Shannon has no right to the tract as apie 
‘Hoffman, and your office decision holding | his y ROMIOR UOC: sulry for can-. 
-cellation. is adirmed. ce | 


ta OAD GRANT—SETILEMENT RIGHTS. 


SCHLEIN ®. Crn. Pacirid RB. B. Co. 


-. The pre-emption claim of the settler, as declared in his filing, not covering the tract 


_ in dispute, the land is held to have not been excepted from the grant thereby, 
though a small part of his buprovemonts placed there EprOr to survey, were on 
said tract. . | 7 : 


Secretary Lamar to Commissioner Sparks, February 25, 1886. 


: I have before me the appeal of the Central Pacific Railroad from the 
decision of your office, dated .September 18, 1884, wherein it was held 


that it had no rights under its grant to the S. 4 of SW. 4 and the SW. 4 


of SE. 4 of Sec. 23, T. 12 N., B. 10 E., M. D.M. , Sacramento, California, 

- and G.H. C. Theo. Schlein’s applieation to ae said tracts along with — 

another tract under the homestead law was allowed, subject to appeal. | 
‘Said tracts are within the twenty mile (granted) rere of the grant 

_ to said company under the act of July 2, 1864 (13 Stat., 356). The map 

of the definite location of this section of the road was finally accepted — 

_by the Secretary of the Interior October 27, 1866. | 

The township plat was filed i in the local. office July 10, 1871. 


On February 27, 1884, Schlein applied at the local office to enter said 


_ tracts, alongwith the NW. 4 of NW. i of Sec. 26, same township and 
range, and filed affidavits to the effect that said tracts had been occu- 
pied and improved from 1854 to the present time by qualified pre- emp- 
_ tion settlers, and as a consequence thereof the land in the odd num-. 
bered section was excepted from the grant to the railroad company. 

A hearing was thereupon ordered and had eee: 10, 1884, at which % 
‘the testimony of two witnesses was.taken. __ | 

The local office, after deploring the fact that the agidenes was very 
sieager and uusitisfactory, and being somewhat at a nope tocome toa _ 

pala L D——26 — . 
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a “definite conclusion, finally decided’ on the 9th of May, 1884, ‘that the he o 


ae evidence offered was not sufficient to establish such. a claim to the tracts ap 


oa in the odd numbered section as would except them from the operation : | 


~ “of. the grant to the company. They peti eaevie? pehleins: ap- ee 2 


plication, subject to appeal. | | 
No appeal was taken, and the case came up to your eaffigs under ~ 
at Bules of Practice in such cases made and provided. | $7 od te 
Your office, on the 18th of September, 1884, rendered its decision re- 


versing that of the local office, rejected the ee of the railroad com- cage 


pany, and allowed Schlein’s application as aforesaid. 


- A careful examination of the evidence submitted. and the records of 7 : 
e your. office leads me to concur generally in the finding of the local 
_ officers. The first witness, in his direct examination, testified gener-— 


; ally that from 1854 to 1858 the land in ‘question was occupied and eul-' 


le. : . tivated by one ‘Keifer; that. Keifer sold out to Daniel B. Craig, who . 4 4 
ta. continued to reside there arfd raise grain’ and. general farm | crops from 
1858 till 1873; that his family resided there with. him, and that his im- 


sa provements: were of considerable value. But upon CrOBS- examination ne 


a he testifies that Mr. Craig did business in Georgetown, several miles - 
distant from the land in controversy, and that he and his family resided . 
- there most of the time—in fact all the time, except in the hay season 


52 Oe acne the. year, when he went upon the land and eut hay there. .The second a 


and last witness. testifies generally: that he thinks Mr. Craig occupie as | 
the land in controversy from 1858 until about 1861 or’62, when it fell into — 


the possession and under the control of the California Ditch Company; 


_ that the house which Craig occupied was mainly upon the land in sec- 


tion 26 of this township, and that his orchard wasalso in the same sec: 
-. tion, but that his barn was upon theland in section 23. ‘His testimony = 
is somewhat vague and meager. As before stated, he thinks Craig left 
the land in 1861 or 62. Afterwards he states that Craig continued to 


a occupy the land until Schlein took’ ‘possession of it in 1873. In refer- _ . Ae 


ae ”, ence to Craig’s improvements, he appears to have very indefinite notions. _ 
.. He says: If I had those improvements I don’t believe I would give 
them up for less than $500 or $600 ; although I might sell out for $25.” 


He further testifies that Schlein was the successor of. Craig and has 


oasin resided upon the land from the time Craig left up to the present time. 2a 


An examination of the records of your office discloses the fact that 


os on the 10th day of October, 1871 , just three months after the filing of 


a the township plat, Daniel B. ‘Oraig filed declaratory statement, No, 3169 
for the N. § of NE. 4 and N. 3 of NW. 4 of Sec. 26, township and range 


a ‘aforesaid, alleging settlement thereon. Febraary 20, 1858, Final proof 


appears never to have been made on this claim. | 


It is thus seen that Craig himself has indicated what he veonsidered -— 


: a his pre-emption claim ; and that:claim did not include any of the ie 
Tend here in dispute. I am | of the. opinion that no. one can. now. say te 
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i Craig's claim was eorkes than what he made it; when he himself : never at 


any time alleged any error in his filing aforesaid. | 
_ In view of the meager and unsatisfactory nature of the testimony, , 
coupled with the fact that Craig himself has said that his claim (which : 
_ is here sought to defeat the railroad grant for the lands in section 23) — 


was in section 26, I am clearly of the pen that the apres of the ae 


company herein is well taken. . 
_ The decision appealed from is reversed, the application of Schlein is 
rejected, and the land in dispute awarded to the railroad company. 


"RAILROAD GRANT. I—SEL EOTI ON—RI GHT nia ENTRY. | 
OLSON v. LARSON ET AL. 
Selections made while the inde 18 sub judice are invalid. 
A rejected application to file a pre-emption declaratory statement, pending ¢ on appeal, | 


is no bar to the eee en of a homestead ‘entry. 


Secretary Lamar to Commissioner Sparks, Hebruary, 25, 1886, 


I have considered the case of Samuel Olson »v. Peter Larson; St. Paul, - 


Minneapolis & Manitoba and Hastings & Dakota Railway Companies, 
jnvolving the NE. 4 of Sec. 1, T.117, R. 29, Benson, Minnesota, on ap- 
peal by Larson and “the two companies from your office decision of April 
28, 1884. | 
The case arises upon the anplication: of Samuel Olson, April 5, 1883, 
to make homestead entry of said tract; and of Peter Larson, November 
26, 1883, to make like entry of the N. 4 of said quarter section. 
The land was within the withdrawal for the St. Paul and Pacific 
Railway Company under the act of March 3, 1857, but was restored to 
_Inarket by proclamation No. 700, dated April 18, 1864. On November 18, 
1864, William R. Cosgrove minde homestead entry No. 1110 on the traet. 
By act of March 3, 1865, the company became entitled to four additional ‘ 
sections ou each side of its road to be selected by the Secretary of the 
Interior: the land in question is within this extended area, withdrawal 
_ of which was made by the Secretary July 10,1865, and received at the 
local office July 20,1865. Said tract is also within the twenty wiles in- 
demnity limits of the grant of July 4, 1866, in favor of the Hastings and_ 


‘Dakota Railway Company, the withdrawal for which became effective 


August 8, 1866. On September 30, 1872, the entry of ee was 
canceled, because he failed to make final proOr. - 
On June 14, 1878, Olson applied to file declaratory statement onthe S. _ 
4, and same day iateon made like application as to the N.4 of said | 
quarter section.. Both applications were rejected, as it appears, on the 
ground that thé land was within the supposed granted limits of the act. 


of March 3, 1865; and also that of July 4, 1866, and therefore was not ; 
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= aah to pre- e-emption. itech me appealed, ‘but only the at on 
_ . Larson appears to have been prosecuted, notwithstandin g¢ the assertion 


_- of his attorney to the contrary. At a later date Olson ordered his 


| appeal to be dismissed, whereby the decision of the register and receiver r ee aa 


| in his case became: final. ‘ 3 


Your predecessor, Acting Commissioner <j ieleees eas the de- See 


| cision of the local officers in the case of Larson, holding that inasmuch m9 


as an examination showed that. the entry of Cosgrove wasmale bya — 

7 single man, whilein the military service of the United States, without 

residence on the tract, and whose affidavit was made before his com- 
, Ianding officer, said entry was null and void, and did not exceptthe => 
land from the railroad grant, as was held in ‘he Kniskern case, and ae 


awarded the land to. the St. Paul and Pacifie Company, construing the 


act of March 3, 1865, to be a grant of four additional sections in place — 


to that company. (See 6 CO. L. O., 78.). From this judgment no appeal. 

_ was taken ‘by Larson, but the. Hastings and Dakota Railway Company 
appealed and the judgment therein was affirmed as between the two 

companies, by Secretary Kirkwood, on April 20, 1881. Pa 

On September 18, 1880, the St. Paul, Minneapolis and Manitoba 
- Railway Company, successor to the St. Paul and Pacific Railway. Vom: : 
pany, selected this land. 

On April 5, 1883, Olson applied to make homestead entry of the 
whole of said NE. 4 4, which application was refused, ‘‘ under rule 53,” 
because of the supposed pendency of the appeals of himself and ae 
son in relation to the pre emption filings. From this rejection, on June 
2, 1883, Olson appealed, and at the same time dismissed his former ap- 
‘peal. On November 26, 1883, Larson applied to make homestead entry 
onthe N. 3 of said auareee section: which application was denied, be- 
‘cause of the pending appeal of Olson relative to his homestead entry. 
From this rejection Larson also appealed. Un April 28, 1884, on con- - 
sideration of both appeals, your office held for rejection the selection 
. of the St. Paul, Minneapolis and Manitoba Railway Company ; denied 


that the Hastings and Dakota Railway Company had any preferred _ . 


rights in the premises, by virtue of the withdrawal in its favor} af- 
firmed the action of the register and receiver rejecting the application 
of Larson to enter; reversed that rejecting Ulson’s entry, and awarded : _ 
- the ‘whole of said NE.4+to him. (See 2 L. D. » OL.) ‘On appeal from . 
- this decision, the case is now before me. 7 
The Meecuon of Olson’s homestead application, because of the aaa 


ency of the former appeals in relation to the right to file declaratory a: 


statements ov the tract, was error on the part of the register and re-. 
-eeiver, inasmuch as said filings, evenif they had gone to record, would 


~ not have precluded the recording of an entry for said tract andare- ~ 
. jected application, pending on appeal certainly ought not to deprive one 


. otherwise qualified to make ony from ave. SO on land propery « sub 
ek thereto. pig, , 
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| At the time of the. homestead application of Olson, this. Departmen bo : 


had reversed the ruling in the Kniskern case, and declared that a home- 
stead entry like that of Cosgrove, while intact upon the records, ex- 
empted the tract covered thereby from any railroad grant which became 
effective during the existence of said entry. So that, at the date of 
Olson’s said application, under the rulings of this Department, the land 
in question was public land, subject to entry, sale or selection. 

The appeal of Larson was disposed of by the Commissioner’s decision 
of September 4, 1879, from which Larson failed to appeal, and that of” 
_ Olson was withdrawn June 2, 1883, at the time he filed appeal from the 
rejection of his homestead application; so that then the right of entry 
was entirely disembarrassed of any quesnon BrNe out of the first 
appeals. 

At all events, Olson’s said application was the first presented after 


the rulings of this Department that lands in a similar category were 


_ public, and subject to such entry; therefore his should have been allowed, 7 


unless there was some special reason for rejecting the same. Twosuch _ 


reasons are alleged. ig 
The first is, that as between Olson ‘aa the St. Paul. and Pacific Com- : 

pany the-right to this land had passed in rem judicatam. This conten- 

' tion .is not tenable under : my decision in the case of the Hastings and . 

Dakota Company v. Whitnall, (4 L. D., 249.) | 

-- The second reason is, that ‘the St. P., ,M. & M. Company. successors 

of the St. Paul & Pacific Company, baving on September 13, 1884,- 


_. selected the land under the provisions of the act of March 3, 1865, said 
os selection pr ecluded. entry of the same. 


This selection was made whilst the appeal of Olson aS to the S. 3 of said 
quarter section was yet pending in your office, and also whilst the ap- | 
peal of the Hastings and Dakota Company, as to the whole of said 


quarter section was pending in this Department. Selections made while — 


lands are thus sub judice are invalid and are not to be regarded as con- ~ 
ferring any rights. See St. P., M. & M. Ry. Co. v. Paulsen, (4 L. D., 232.) 
Cosgrove’s entry, subsisting at the date of the. withdrawal for the © 
Hastings and Dakota Railway Company in 1866, and the said company 
not having made selection of said tract, afterwards, while the same 
was vacant, has acquired no rights thereto. The existence of said entry, 
at the date of the withdrawal of said tract, July 20,1865, for the benefit 
of the St. Paul and Pacific Company, under the act of March 3, 1865, 
also excepted the tract from its operation. I must therefore hold that 
said tract was at the date of Olson’s application to make entry free 
from any claims on behalf of either of said companies, and be being the 
first applicant was entitled to make pat thereof, unle s sume further 
objection i is Shown. | 
it appears that on same day Olson made application to file. on the S. 
. § of said quarter, Peter Larson made a similar application to file on the 
the N. 3 thereof ;. that afterwards on: December 18, 1883, Jarson offered 
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et. ae file homestead entry on said N. oy alleging. settlement. in. n May, 1876, oon, 


72 : - which application was rejected, and appeal taken as before stated. — | 
~~ "Larson alleges settlement at the time stated, improvement, cultivation: i. 


| Moe said tract and continuous residence thereon since. He also alleges —— | 7+ 
that at the time he and. Olson originally settled upon said quarter sec. 


fee “tion, a division fence was established, which has since been maintained. 7* 


ee Olson, on the other hand, whilst claiming settlement in 1877, ‘improve- . ae 
ment, cultivation and residence on the tract claimed, denies that Lar- 


ie gon ever settled upon or improved according to law any portion of said: - oO. 


a tract, and asks for a pene to ascertain their Perper oe in a the - ; : 7 


. premises. — | oo 
_I think, under the peculiar and avenalens circumstances of the Gane, “ae Oe 


ar “this. would be a just and proper disposition of it. I therefore direct = 
-- that Olson’s homestead entry be received; and thatahearingbe ordered 


are before the register and receiver to. determine the respective tights: as : 


between. him and Larson to the N. a of said quarter section. Should - nes 


- - the same. be awarded to the latter, then the hom estead entry of Olson. | eres 
a ‘will be canceled to that extent and Larson — to enter the same. . a a 


_ Your decision i is s accordingly ee 
‘FINAL PROOF—PUBLICATION or NOTICE. ket 


FoRESt M. CrostHwarrE. 


J ts os, Brot appearing in 1 the published description of the land, the final proof is  saapended, = : ; jee 


_ for further publication. of notice. — 
- Booretary Lamar to Commissioner Sparks, February 2, 1886, 


- Forest M. Cr osthwaite made homestead entry No. 19 October 3, 1888, aig ane, 


for the E. £ of NE. 4 of Sec. 9 and NW. 4 of NW. 4 Sec. 10, and SW. “oe 
fof SW. < Sec. 3, T. 154._N., R. 64 W., Devil’s Lake, Dakota, and com?) 


Ue. a) muted che: same fe cash entry; No. 7 18, October 3, 1884. . ee 
In publishing notice of intention to make. final. proof, ‘the NE. 4 of a 


ie ‘See. 9 was erroneously described in the notice as the NW. 4. You held at ‘ | 
this to be a material defect, and therefore rejected the final proof and 


ee held the entry. for cancellation, allowing sixty days for appeal. Pio eee. 
‘This was error. The case should have been returned.to the local | | 


once with instructions to require. the. applicant “to. make final. proof. ee : 
-. and entry after due and proper notice,” as held in the case of A. S. Fric ke ss ee 
a & J. 8S. Powell, 3 L. D., 460, which you cite in. ‘support. of your ruling. ie tere 


By letter of. j une 29, 1885, from the register, sent to your. office Hees eae 


= ie this. appeal was filed, it appears that the notice presented to the _ 


7 local office properly described the entry, but the error was made by the oo a hee 
printer, You will therefore direct, the. local office to notify the. applicant S Maes we 


2 | oo that she will e required to make proper publication of notice, and after 
expiration of said notice, if no objection i is filed to said entry; the pron! ba ag 


= : - fomerly: submitted may be eee as final pees 


“Sony, cece! is reversed. 


- : 
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RAILROAD. GRANT INDEMNITY SELECTION. 
Sr. PavL & DULUTH. R. R. Co. 


The amendatory act of 1866, did not make any additional grant of lands, but merely 
extended on the west the indemnity limits to provide for selections in case of loss — 
occasioned by the road running nearer than ten miles tc the boundary line of the 

‘State; and said amendment did not operate upon lands lying east of the road. - 

Lands within the granted limits, excepted from the grant, are not afterwards subject 
to.selection as indemnity. 

The “ deficiency lands” are in effect ‘upon the same basis as the lieu lands, provided ' 
for in the original granting act. 


_ Secretary Lamar to Commissioner Sparks, February 27, 1886. . 


I have before me the ap peal of the St. Paul and Duluth Railroad 
Company from the decision of your. office, dated Sedna 10, 1884, 


_ rejecting its selection of the. B. 4 of SW.4; and W.dof SE. 4 b See. 27, 
TT. 42.N., RB. 20 W., 4th P. M., Taylor’s Falls, Minnesota. 


The tracts in question are within the ten mile (granted) limits of the fe 
: grant to the State of Minnesota in aid of the Lake Superior & Mississippi 


(now St. Paul & Duluth) Railroad Company, act of May 5, 1864, (15 
 Stat., 64), the right of which is held by your office to have attached to 

- odd sections within its. granted - limits September 25, 1866, upon the. 
ss filing and acceptance of its wep Of definite location by the ny of tie 


the Interior. 


‘The record shows that at. the Aas of the attachment of the companys ee : 
i rights as aforesaid the tracts in question were covered by homestead _ the 
entry No. 113 of date February 5, 1864, in the name of Robert S. Canip- a 


| bell, which was canceled July 29, 1871. te 
“On the 28th of December, 1881, the land aforesaid was selected by 


_. the agent of the said railroad company, and the list enone: said se- a 


lection was duly transmitted to your office. | = 
~The decision appealed from held that the lands being ‘covered ae a 
homestead entry prima facie valid at the date of the definite location of 
the road were thereby excepted from the operation of the grant; and 
as a consequence, the selection thereof ‘by the company should be re- 
jected and canceled. 

The appeal under consideration alleges three grounds of error on ‘the 
part of the Commissioner, to wit: | 

“J. In holding that the entry of Robert S. Campbell excepted the . 
land in question from the operation of the grant. | 
. “2, In holding the selection of said land for. cancellation. 

- “3, In not approving the said selection.” 

As to the first ground of error, it is sufficient to say that the ice on 
that point is well settled. It has been. held so often that a prima facte 
_ valid homestead entry, covering a tract of land i in an.odd section within 

- the erste ted limits of a railroad, and ae ae at the oe of the defi 
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ae nite ineseeh of the road, is Suficient to exvept said tract tron. the op- 
eration of the grant, that no authorities need be cited to. support that 
_*- proposition. In fact the argument in support of the appeal is silent 
: Poe “upon that point, and in effect abandons said ground of appeal. 


The remaining grounds of error may be grouped together and treated 


oe ‘as one. Itis claimed by the company that under and by virtue of the — 


act of July” 13, 1866 (14 Stat. , 93), which was amendatory of the said act- 7 


of 1864 making the aie: the said selection of these tracts should be eae 
a approved. 


- The original grant was of lands in the State of Minnesota aa for 7 


the purpose of: building the road from St. Paul to Lake Superior. In 7 ne 


order that the road be built upon the most direct and suitable line. — 


practicable it was found that said line would run near the boundary 


i line between the States of Minnesota and Wisconsin. Wherefore the 


said ainendment, which is entitled ‘‘An act to amend ‘An act making — 
a grant of lands to the State of Minnesota to aid in the construction of 
the railroad from St. Paul to Lake Superior,’” approved May 5, 1864, 
and provides that section one of said act be ee by adding thereto 
the following: . : : 


‘‘ Provided, further, That in case it shall appear, when the line of the 
Lake Superior and Mississippi Railroad is definitely located, that. the 
quantity of land intended to be granted by the said act in aid of the 
construction of the said road. shall be deficient by reason of the:line | 
thereof running near the boundary line of the State of Minnesota, the: 
- said company shall be entitled to take from other public lands of the 
United States within thirty miles of the west line of said road such an 
amount of lands as shall make up such deficiency: Provided, That the 
same shall be taken in alternate odd sections as provided for in said 
act. 7 « 


The original grant of 1864. had a twenty mile or indemnity limits 


~~ within which the Secretary of the Interior was to select lands in odd 


_ sections in lien of those lost in place in the granted limits by reason of 
sale, reservation, or appropriation, or the attachment of a homestead 
or pre-emption claim, at the time the line of the road was definitely 
fixed. The amendment of 1866 was designed and intended to provide 
for another and different deficiency, and to do so provided for a shifting 
~ westward of the boundary lines of the grant, in order to satisfy its in- 
tent and purpose. It did not make any additional grant of lands; but 
- merely changed the boundaries of the grant already made. That is to 


- s say that. for any deficiency arising: | because of the route of road running 


nearer than ten miles to. the boundary line of the State. the company 


i ~~ would | be allowed to select public. land in odd sections within a thirty © 
miles limit on the west. The amendment was never intended to operate 


os upon. any lands lying east of the road, and as I understand cou office are ee: 


.’ in practice hag so understood and construed it. 


- But even if the amendatory act should be held a apply to any dana in 


re “odd sections: east. of the compeny road, Tam D of enn it could not | es 
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‘be: held to apply to this aetiealee tract, which is ‘within the granted sv 


limits. If the lands were excepted out of the grant once, they were so 
exrepied for-always and for all purposes. 

In the case of L., L..& G. Ry. Company v. United States (92, U.S. 
749), the court in considering the question of indemnity selections say: 
_ “If the company did not obtain all of them [odd sections] within the 
original limit, by reason of the power of sale or_reservation retained by 
. the. United States, it was to be compensated by an equal amount of sub 
stituted lands. . The latter could not, on any contingency, be selected 
within that limit. . . . . . It would be strange, indeed, if the 
clause had been intended to perform the office of making a new. grant. 
within the ten-mile limit, or enlarging the one already made.” 


- See also, Winona & St. Peter R. R. Co., v. Barney, (113 U. S., 618). 

It may be urged. that this language of the court upon this question. 
was in a certain sense mere dictum, inasmuch as it was not really nec- 
essary in the decision of the case then under consideration. But how- 
ever this may be, I am of opinion that the doctrine therein announced 
is sound and reasonable, and for the present will be adopted as a rule 
of construction. 

In fact, any other construction would: be against the spirit, if not the — 
letter, of the law and would lead to inconsistencies. For let it be once 
conceded that the railroad company have the right to select as lieu 
lands any odd section within its granted limits, which at the time the - 
right of the road attached to its granted lands was, from any cause, in 
a state of reservation, but which, at the date when the company chose. 
to make its selections of lieu lands, was freed from such. reservation, 
and. again public land, and the reservation clause in the granting xii 
‘would be practically nullified. Under such a construction there would 
be no reason why the company wight not thus select as Hew lands the 
identical tracts which were lost in place by reason of their being in a 
state of reservation at the time the rights of the company attached as 
aforesaid. This is a reductio ad absurdum, and finds | no os in tite 
administration of the law by this Department. 

But it is intended in the appeal under consideration ‘hay the defi- - 
ciency lands, as they are called, that. is, the lands which are to be 
selected to make up the deficiency arising by reason of the line of road 
running near the boundary line between the States of Minnesota and - 
Wisconsin, are not liew lands as that term is usually understood. | 
Such a distinction is more subtle than. sound, and is not looked upon 


Ps with favor. ‘The original granting act provided for indemnity for the 


loss of lands. in place in the granted limits, by reason of such lands be- 


ing in a state of reservation at the.time the right of the road. attached 7 


to..its granted lands, and that loss was to be made up. by selection of | 
other lands within the twenty mile limits in Minnesota on either side of | 
the road.. The amendatory act provided for indemnity for the loss of 
lands occasioned by the line of the road running near the. boundary — 
line of the State, and that loss was to be made up by selection of other — 
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-_ lands within the thirty mile lirnita on rine west. In both cases the ae ae 
_ were to. be selected to compensate the company for any loss sustained 
_.. by it, by reason of any failure in. the original. grant ; and in neither 
case did any rights attach until actual selection. Iam unable to dis. =~ 
/ cern any material nn in pemeiple bet tween the two kinds of a 


| loss. 


EN os RY OF. RECORD—SETILEMEN. Tr RI GH 18. 


 GunE ”. FARRINGTON. 


7 Conceding that vhile | aD -_ or aneanbelod upon ‘the reid settlers upon he. 
| land, covered thereby, acquire no rights as against the record. entryman or the 
_ United States, yet as between such Ee Drority's of settlement may. be prop- nome 


erly considered. 


at . There is no authority under ats law for the allowance of a » joint entry for © lands 


ae settled upon after aEyOyS 


2 “ | Secretary. Lamar to ) Commissioner Sparks, itareh 3, 1886, 


Be ee ac the case of Luron H. Gian 0. -Naney B, CG, ‘Farrington; involving” ee 
the NE. 4 of the SE. 4, See. 20, W. 3 of SW. 4, and SH.4 of SW-4, Sec. 
eg BI 2D 8. R. 30 EB. , Gainesville, Florida, your office on November 5, 
Ss 1885, held “that each party should be allowed to enter the legal subdi- gee aa? 


-. In view of the foregoing, Iam clearly of the. opinion that the spel aa ; [ | 
iis, 32,4* SOF the company ought to be, : and it perehy iS,. dismissed. The decision Bs a 
coe eprewee from i is s accordingly affirmed. PVE | 


visions embracing | their r prineipal Unppovchtents:” m From this decision Aue 


ica Geer duly appealed. — te 

This land, it. appears, was ulead as a homestead by W. 8. Ploya, fe 

ooo. 7 daly 22, 1815, and the entry canceled in the local office August 10,1883, 

Sa 2 ator failure to make final proof. Geer on the same day made homestead eo 

~.- entry for the land, and subsequently, though-on the same day, Mrs. 

sie - Farrington” filed declaratory Statement. oo alleging oo eas 
oe dane 15, 1883. : 


On the submission of final proof by Mes Farrington, Geet filed pro- = ea we 


~ test and. your office, on May 8, 1884, directed | that a hearing be held to 
et determine the rights of the parties. rs eas 
The evidence shows fairly the following? ‘The homestead ogee oe 
< - Floyd, ‘never exercised any of the rights of a homesteader. on the land,” 
and in no way attempted to comply with the law. In 1882: two. men, eg ae: 
- Redmond -and. Bryant, went upon the land and built a log cabin, and = | 
wee ie girdled. trees with a view to.-a future clearing. In April, 1883,: Geer - 
" ‘pought the possessory claim of Redmond and Bryant, paying thesum 

- of $55.00. Thereafter Geer went upon the land and during the months 


_ of May, June and July exercised the rights of ownership over said a 


a : = place i in various aa occupying the > cabin a at it nights, a1 and pmeking p pier aaa : . 
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erations to build al v better. none: his family in the ieentume living at. 
| Orlando, four miles away. In the way of procuring cancellation of the — 
existing entry, Geer through counsel opened cor respondence with your 
_ office and the local office. 
_. Mrs. Farrington, on or about June 15, 1883, visited the land, and ex- 
amining the same, set on foot certain improvements: June 30, 1883, 
during a temporary absence of. Geer, Mrs. Farrington took possession 
of his cabin, putting outside the articles he had left there—bedding, 
cookin g utensils,etc. She thereafter held possession of the same, against 
the protest of Geer, until she could build herself a house, which. she 
moved into prior to August.10, 1883. Mrs. Farrington also made vari- 
ous efforts toward procuring the cancellation of the Floyd entry, such 
as attempting to initiate contest, and correspondence through attorneys. 


Both Geer and Farrington at the time of the hearing appear to have 
_ had valuable improvements on the land, all of which are located on the. 
game legal subdivision of forty acres. When the Floyd entry was can- 


-celed neither party, as it transpired, had secured any right as & pre- 


_ ferred contestant, and both were relying upon their settlement rights Lee 


| through which to secure title to the land. - “e 
There is no authority under the law for the allowance of a joint entry 

for lands settled upon after survey, hence this case must be determined 

upon some principle recognizing an acquired right of priority. 

Proceeding upon the hypothesis that. while the original entry stood - 

_ uncanceled upon the record, neither of these parties could secure any _ 

right by virtue of settlement as against the record entryman, or the — 

United States; it, however, does not follow that as between the parties 

. hereto, under the peculiar circumstances of the case, the settlement first 


_ made in point of time is not entitled to the higher consideration. This ae 
conclusion is emphasized when the manner of making the respective 
_ settlements is duly scrutinized. Geer, deferring to the claim of posses- 


sion and occupation set up by Redmond and Bryant, paid for the im- 


provements they had placed upon the land, and assuming peaceable —_ 


possession, began the performance of such acts of settlement as were 
necessary to. the establishment of a permanent home. Subsequently. 
Mrs, Farrington, taking advantage of the absence of Geer, moved into 
his cabin and began her residence upon the land. Though she insists - 
in her evidence that the results of Geer’s prior settlement and occupa- 
_ tion were not to be discovered at the time she first went upon the land, 
‘it is not denied that she took and held forcible possession of his cabin, 
setting outside such articles of property as she found therein. It is ap- 
parent therefore that the equities are in favor of Geer who was not 
only found to be the first settler, but whose acts of settlement are not | 
tainted with wrong and violence as against the adverse claimant. 
Your decision is accordingly reversed. The final proof of Mrs. Far- 
- Yrington is rejected and the land awarded to Geer, sUpIoey to his fature es 


compliance with the law. 
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a. | AOMBSTRAD—RESIDENCE; PRACTICE, ’ | 
WEST ¢. OWEN. | 


| Residence i is not maintained through occupation by a tenants 7 


To establish residence there must be a combination of act and 3 in tent: the a PS of 06 ; : 
ae cupying and living upon the laud, and ne intention of making the same a. BOE. a 
manent home. ee 


: : ‘The: case of Ji ames Copeland (4 Ti, D. 276) cited and followed. 


Secretar Y Lamar to Commissioner. Sparks, March 3, 1886, | 
On the 21st of April 1882, George B. Owen made homestead — oe 


No, 19388 for the SW.4Sec. 14, T. 105 N., R.61 W., bth P.M, Mitchell, 
Dakota Territory ; and November 25, 1882, he ogmimuted the same — ae 


cash entry, final certificate No. 8560 issuing therefor. 


January 29, 1883, Eugene H. West initiated contest against said ears: ee 
alleging that ‘the entryman. never established a residence on said tract 


@s required by the homestead law but has resided for several years. in 


~~ Marion, Linn county, Iowa; and that during the existence of said entry , ae 


a : one H. 8. Deland was in sole alee of said tract as the tenant of | ro : 


Owen, © 


By ietter “ OQ” of Axis March 2, 1883, your office qnlered ab pena ine" 

ms the case, at which contestant offered evidence i in support of his allega- a 
tions. Claimant offered no evidence in his own behalf, but moved adis- . 
- missal of the contest on the ground that the evidence. offered failed to 


- sustain the allegations i in the. affidavit of contest. . The local. office sus- liane 


oe 3 tained said motion and dismissed the contest; and upon appeal their ac- a : - i 
tion was sustained. by your office November 28, 1884, | vee 
~The case is now perores me on appeal by West from the said decision, tes 


of your office.» A ey ee 


_.. Teannot concur in the conclusion of the local office and a your office. : | ie 
~ The evidence shows that in afew days after makin g his entry the entry. 


os man. had a suitable house erected. upon the tract, into which H.S. De-— Me e - 


- land and family moved. This was under and in pursuance of an agree- 


_ : ‘ ce ment made and entered into in the State of Iowa by which the claimant _ | : 
was to bring Deland and family. to Dakota and furnish them a place. to: oe 


live, in return for which Deland was to break a quantity of ground — - 


’ A me on the claim. Deland and family lived in this house during all the time : 7 
of the existence of the entry, and all the cultivation done there in 1882. 


was. done by him. Claimant visited the claim every three or four weeks re 


= during the summer of 1882, at each time staying one or two days and. — i. 


_ nights. His only. fartliture there was a cot; and when there he took. his. 

_tneals with Deland’s family. It is shown chat for several years prior to. 

_~ making his entry, the entryman resided in Marion, Linn county, Iowa, 
- where he had some property of his own. His family consisted of his _ 


_ wife, one or two children, and his wife’s sister. So far as can be deter- _ 
. mined from the evidence, neither the wife nor. children. ever saw: the. 


. = 7 ; land i in. contest; but it is shown that, some Te: in the mspune< or. r early. a 
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~ summer of 1882 his family went to the east on a a visit, and did not re- 
turn until in the fall of same year, about the time final proof was made. 
It is further shown that claimant was in Marion during the summer of 
1882 fully as much as on the land i in question, and after proving up he 
continued to reside with his family i in the same house in which they Te- 
sided prior to the making of said entry. 

I think this is a-clear prima facie case of failure to éatablish and 
maintain a residence on the land as required by the homestead law. 
The idea that an individual can acquire or maintain a residence on a 
tract o. public land by making occasional visits thereto while his family 
are residing elsewhere and while all his interests and household effects, - 
apparently, are with his family, has been long since exploded, if, in- 
deed, it ever had any real existence. That is to say, in order for an 
individual to establish residence on a tract of public land as required 
under the homestead law, it is necessary that. there be a combination. 
_ of act and intent on his part, the act of occupying and living upon . 
said tract, and the intention of making the same his home to the ex. _ 
clusion of a home elsewhere. That is “a true, fixed and permanent 
home, and principal establishment, and to which whenever he is absent. 
_he has the intention of returning.” Story’s “Conflict of Laws,” page 35, 
J udged by this test it would appear that claimant’s residence in Lowa’ 
- comes nearer the standard than his residence on the tract in question. 


But the sustaining of claimant’s motion to dismiss the contest ob- _ 


viated the necessity of his submitting any evidence in support of his 
_ Claim. As was said in the case of James Cupeland (4 L. D. 276): “Had 
the motion been overruled, he would still have had the nee to offer 

evidence to rebut the proof offered against him.” : 

The said decision of your office is accordingly reversed ; and you will 
_ direct the local office to continue the hearing of this Pontes: at as early 
a day as practicable, giving all parties in interest due and safficient 
notice thereof. If at the time set for said hearing the claimant fail to 
submit any evidence, his said-entry will then be canceled. | | | 


ae 


PRACTICE—RELINQUISHMENT—EVIDENCE. 
CROUGHAN v. SMITH ET AL. 


A relinquishment, executed prior to contest, and filed after the same was properly 
dismissed, cannot be held to inure to the benefit of the contestant. 


. An entry should not be canceled upon evidence taken in a case between other parties 
and dismissed prior to the allowance of the said entry. 


Secretary Lamar to Commissioner Sparks, March 3, 1886. 


I have before me the case of Bridget: Croughan v. Daniel Y. Smith — 
and T. K. Long, involving the NW. 4 of Sec. 10, T. 1388 N., R. 81 W., 
-Bismarck, Dakota, on ap ppeal by Long from your predecessor's ‘decision 
of N ovember 29, 1884, awarding the land to Cae 
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ye 


It appears. from. ‘the ‘record ‘that Groughan. brought contest: deans : See 


Smith's timber- culture entry on August 31, 1883, for failure to break | 


and cultivate during the second year; that hearing: was set for October : @ : 


ee 1 following, but on stipulation the case was continued, and a commis. i 
. gion issued to take testimony, the return day being fixed at November 


1, 1883; that, as alleged, the contestant having submitted his testimony. — ; 


oe ; ¥ before the: commissioner, by stipulation | a continuance to a day to be 


_ subsequently agreed upon was granted, in order to enable the defend- 
ant to produce his witnesses; that said day was, however, not agreed 


: ‘upon, and further testimony was not taken, nor was. the testimony 


already taken transmitted to the local office; that on the day of -final : _ 
hearing defendant’s counsel moved the dismissal of the contest, and, — 
~. neither contestant nor her counsel being present, the motion was’ granted : 


that on the following day Smith’s relinquishment, executed August 6, 


- 1883, was filed by one J ohnson, who in turn relinquished April 22, 1884, 


; and the entry of Long, the appellant here, was allowed ; that meaiwnile 4 


_ Croughan appealed from the action of the local officers dismissing her 
contest, your office sustained their action on June 7, 1884 (without 


knowledge, however, of the proceedings before the commissioner), and — 
from this decision, of which the contestant had due notice, there has - 


been no appeal; that on October 7, 1884, after the expiration of the time 


limited for appeal, the contestant forwarded certain papers purporting 
to be the testimony taken before the commissioner and his certificate to 
_ the proceedings had before him, as above recited; and that thereupon. 


your predecessor, in the decision aforesaid, reversed his former action, 


re-instated Croughan’s contest, held that. the relinquishment inured to 


- her benefit, and canceled Long’s timber-culture entry. 


For the séveral reasons hereinafter stated, | must decline to concur. 


in this action. In the first. place, the papers purporting to be the testi- 
mony taken before the commissioner have not been properly put in evi- 
dence, so as to affect Long, who is a party in interest, and to warrant 
this summary cancellation of lis entry. Second, Hie valine that Smith’s 
relinqwishment inured to the contestant’s benefit was erroneous, because 
the relinquishment was executed before the contests initiation and 


filed after it was properly dismissed. Third, the action of contestee’s 
- attorney, even admitting that he was émnlaved by Johnson, in obtain- 
- ing a continuance before the commissioner and then moving the local 
Rae officers to dismiss, wrought no injury to the contestant’s interests; it’ 
__ was because of her non-appearance at the final hearing, and her neglect a ee 
to protect her own interests before and at said hearing, that the local: | 
_ officers dismissed the contest. Fourth, she again grossly neglected her — 


i ease by her failure to appeal from the decision of your office sustaining | a Le 


et the action of the local officers. By such failure, s said decision became 
final. The contestant sets up that the decision was made without _ 


Pe, knowledge of the proceedings before the commissioner ; but, if so, 


that want of eae was. eau by! her own negieat t to state the _ Be 
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: facts when.she appealed from the local office. Contestant urges that — 
Long made his entry pending her appeal to your office, and took his 


chances of its successful issue; but, adopting this view of the case,I _ 


think that he has a righ to sear on the law, and to insist. that her 


failure to. appeal terminated her right of contest eee. as against pee, 


his lawfully-acquired adverse interest in the tract. 7 
For the forego:ng reasons, your predecessor’s said decision Is T@. 
| versed, and the land is awarded to Long. | 2 . : 


| SWAMP LAND—BOIS BLANC ISLAND. 
W. H. CusHING ET AL. . STATE OF MICHIGAN. 


| Where thefield notes of survey have been adopted as the basis of adjustment, and the _ 


character of the land cannot be determined therefrom, if is incumbent upon the 
State to establish its alleged right by other satisfactory evidence. 


Secretary Lamar to Commissioner Sparks, February 25, 1886. 


I have considered the appeal of W. IT. Cushing, and thirty-seven other 
homestead claimants, from the action of your office holding for cancel- 
~ lation their homestead entries of certam lots of land on Bois Blanc ~ 
Island, Reed City Land District, Michigan. . Separate appeals have _ 
been filed in each of said cases, and they have been transmitted with 
your letters of October 21, 1885, and Poa 29, 1886, ane areas follows: — 

* : : * 

These cases involve the title to ene lots of ri on Bois Blane 
Island, in the State of Michigan, which the State claims to be swamp 
land, and which therefore inured to the State, under the grant of Sep-. 
‘tember 28, 1850. A decision apo” that question will decide the issue 
presented in each case. _ 

. Bois Blane Island was surveyed in 1827, and the survey thereof ap- 
| proved by the surveyor-general the same year. By that survey it was. 

_ subdivided into thirty-four irregular sections, according to the legal sub- | 
divisions provided for by the act of May 24,1824. By Executive order 
of November 8, 1827, part of said island was reserved for lighthouse 
and military purposes, and until January, 1884, the impression pre- - | 
vailed that the entire island was so reserved. Toei this date the ap-' 
pellants made their entries, and the State of Michigan also asserted her 
right to it as swamp land. 

. The State claims title under tke act of 1850, and that having shortly ie 
after the passage of said act elected to take the field notes. and plats: 
of. official survey as the basis of selection of the lands, under the grant, 
that her title is perfected and the issue of a is not ECE, or. 


essential to complete it. 


The principle has been firmly established i the decision of thecourts 


and of this Department that the grant of swamp lands, made tothe 
several States, was a grant in presenti, and conferred a present vested 7 


right to such lands as of the date of the grant, and that the field notes 
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~ of: Survey. may be taken’ as & padies in determining the pharietst of. the - 


land, if the State soelects. If the State does not’ so elect, they shall 


ee hen furnish satisfactory evidence that the lands are of the character : 


. embraced i in the grant. 


‘By the third section of ie act, it is proviued. int all eal subdivie ; - 7 
~ jons, the greater part of. which i is wet and unfit for cultivation, shall be. 


- inéluded as swamp land; but when the greater part of a subdivision As. 


_-- not of that character, the whole of it shall be excluded. 


_ Hence, to establish the right of the State to these innds. under is | 
_ contract claimed by them, to govern in the selection of the lands, the _ 
_ survey relied upon must show the character of the land in ¢ach smallest 
legal subdivision. If the character of the land can Dot be determined — 
by the survey, the State must show the character of the land by other 


a satisfactory evidence. 


‘The survey of 1827, relied on = the State as establishing their right 
- to these lands, does not pretend to show it, and their claim i is therefore 
not supported by the evidence relied upon. . 

But the right of the State to each. smallest iezal subdivision, the 
greater part of which was swamp and too wet for cultivation, vested at 
the date of the grant, and has remained so vested ever since, and their — 
title to such land is perfected when it is identified. 

' As the survey furnishes no satisfactory evidence of the character of 
this land, and the State cannot be deprived of it if it is of the character 
claimed, you are hereby directed to return the record of. these several 
cases to the local office, with instructions to order a hearing to de- | 
termine the character of these lands at the date of the grant, as near 
as nay be obtained, after notice to all parties, and if it should appear 


from such examination that the greater part of any subdivision was 


swamp and unfit for cultivation, such subdivision will inure to the 
benefit of the State under the grant, and if the evidence. shows that 
the greater part of any subdivision was not of such. character, such 
subdivision shall be subject to entry. a 

Your decisions i in the several cases are accordingly modified. 


SUIT TO VACATE PA TENT—STATE OF mecha: 
| ‘Laxss KERN AND ‘BUENA VISTA. 


Ew The United States could convey, by patent, no title under the peony D grant for land 
covered by navigable waters of the State. 


| A patent of such character haviug. ‘been improvidently and ‘legally etied. gouge a 


' which a great public. wrong may be perpetrated, it is held that pubis poliey:s re- | | - 


quires the institution of suit to vacate the same, ; 


_ Secretary Lamar io the Attorney a General, March 3, 1886. 


oth 187 9 your Department tr ansmitted to- this Department certain ence po 


. munications from A. A. Cohen, Esq., of San Francisco, relative to the | LS 


- previous: action of. the General Land Office 1 in. Sune to: the State te of : 


3s 
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_ California patel ts, under the swamp land act, for the (ands Boer by | 
Lakes Kern and Buena Vista. It was alleged by Cohen that said pat- 
ents had been illegally issued, inasmuch as the waters of said lakes were 
navigable, and he asked that suit be brought _by the. eongraen to - 
cause said patents to be canceled. | 
- On May 31, 1881, Acting Secretary Bell of this Department declined 
to recommend. that such suit be brought. Afterwards, on February 13, 
1884, your predecessor, Mr. Brewster, transmitted to this Department. 


a communication from Ward McAllister, Esq., Assistant U.S. Attorney — | 


for California, and from others, all asking that suit be brought to can- — 
cel said patents. On August 7, 1885, by letter to you, I declined to_ 
make the recommendation sought, stating, amoug other things, that the 

action of my predecessor should be regarded as final lest a reversal 
thereof, after a lapse of four years, would result in “destroying property 
rights, which may have been purchased and paid for in the meantime 
upon the faith of this, presumably, final action of the Executive.” 

Since the above was written, direct application has been made to me 
in behalf of Miller, Lux, Cornwell, and ae pone in imerert to re- 
consider my former action. 

It having been made to appear to me by certified copy of part of the 

assessment list of property in Kern County, California, covering the 
lands in question, that all of them belong now and always have belonged 
to J. B. Haggin, who was the original purchaser of the same from the 
State of California, I have deemed it proper to re-examine said matter. 
- he report of the Commissioner of the General Land Office, which 
was transmitted to you by my letter of August 7, 1885, gives a full and 
detailed history of all the facts and circumstances connected with the 
issuing of the patents. It is not necessary at this time to rehearse all _ 
_ the matters therein stated. ' But it appears from the plats of the original — 
survey of the lands cireumjacent to these lakes, that the latter were 
displayed thereon as bodies of water, surrounded within the meander 
lines by tule swamp lands not. embraced by the subdivisional surveys 
and not.designated by descriptive areas and allotments. 

After the passage of the act of July 23, 1866, (14 Stat., 218,) to quiet 
land titles in California, it was considered important that such descrip- 
tive designations should be carried into the swamp land lists and pat- 
ents as would identify the lands obtained by the State, and the surveyor 
genera] was directed to protract the surveys over lands theretofore noted 
as unsurveyed, swamp and overflowed. | 

Under these instructions, through j a palpable, if not inexcusable, error, 
without making an actual survey, or without regarding the water mar- 


gin of these lakes, the lines were protracted upon plats directly across. — i 


from meander to meander, including both lake and swamp in the sub- 


divisions. The surveyor general certified to the correctness of copies - 


of the plats and forwarded them to the General Land Office, where, ap 
1819 L —— . 
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. parently without examination, patents were issued on July 14, 1869 for 5 te 
_- the whole area of swamp and lake surface. | 


Afterwards the State of California sold these lands to noone the he 


: ; : present owner, who it is charged proposes to drain said lakes for his own. x _ 
... purposes and to the great injury of the surrounding land owners, who 


Pe have purchased from the Government of the United States. It also - 7 


i. appears that each of these lakes is a large body of water, permanent in . 
7 | character, and will so remain if let alone. The two have an. aggregate gee 


; ~ area of about forty-four square miles, with a depth of upwards of sixteen | ; J : ; | 
_- feet. They are capable of being navigated, and being without interstate 


or foreign connection, while not navigable waters of the United States, ae 


oT they are clearly navigable waters of the State ot California. Therefore 
. when the United States issued patents for the land covered by such 

a. : waters, it exceeded its powers, its patents conveyed no title, because it ‘ 
had none to convey, and are absolutely nullities, of no efficacy what-  — 


ce, © 3 ever. See act of March 9, 1850 (9 Stat., 452), on California to the et a | 
_ Union; also section 2476, B.S. oe oe 
| ‘Though satisfied of the correctness of the eee conclusion when my_ _ 


- decision of August 7, 1885, was written, I hesitated to advise the insti- _ | 


= tution of suit to obtain an authoritative cancellation of patents: of no 


= validity, and for other reasons stated. But since then, on further: re- , 
flection, { am brought to the conclusion that in this particular case the 


. patents thus improvidently and illegally issued, though absolutely void, — 
eee can be made the instruments of oppression and the means of perpetrat- 
ing a great public wrong. Therefore, inasmuch as the Government, 


| ‘through the faulty action of its officers, is responsible for this éondiGion fig 


ae | of things, I deem that public policy and public interests alike: demand. . 
- that I shall revoke my former decision and recommend to you that suits 
’ be instituted in the name of the United States, in the PIORC tribunal, 222 


| to obtain the cancellation of said patents. 
_ Any information in the possession of this Department, relating to said : 


ae matter, which may be desired by you, will me promptly furnished si us mA | oe . 


call. | 
L COMMUTED HOMESTEAD ENTRY.—RESIDENCE. 
_ | Jamus W. CONELLA. 
oo , In making commutation proof it is not absolutely essential that the residence shown i? 


should cover & period of Bix months after entry. 


-Aeting Seoretury Muldrow to Commissioner Sparks, March 5, , 1886, 


: - Thave considered the case of James W. Conella, presented by his ; fo 
appeal from your office decision of July 3, 1885, rejecting the commu- 


fee ‘ation proot offered by him upon his homestead entry for r the S. 4 of the c oe: 


-” 
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| ‘sw. i 4 of Sec. 1, ana the N. 5 of the NW. 4 L of Sec. 12, r 157 N, BR 66 
W., Devil's Lake district, Dakota. . 

The rejection of Conella’s proof is based upon two grounds: 
1. That it was prematurely made ;_ , 


2,. That it was insufficient as regards. residence, cultivation and i im- | 


provement. | 
As to the time of makin 2 ‘said proof the following are record facts: 
The homestead entry was made May 17, 1884; final proof was taken 
_ before the register and receiver August 5, 1884, after the lapse df two. 
‘months and nineteen days from the date of entry. The claimant, how- — 
ever, in his testimony and final affidavit, alleges settlement August-14, 
- 1883, and residence upon the tract for that date until making final 


| omuind period of eleven months and twenty-one days. Referring to : - 


this branch of the case, your office decision says : 


 & Except for reasons shown to be exceptional, this office does not al- 
low final proof to be made, either under Section 2291, or Section 2301, 


' &B.S., until the homestead entry has been of record six months, even 


wheré more than the requisite period of residence is claimed.” 


Your office letter, therefore, directed the rejection of the final proof. 
- This Department has decided that residence for six months afterentry, © 
before making final proof, is not in all cases absolutely necessary. As 
was stated_in the case of Joseph Hoskyn, (4 L. D., 287), ‘the reason and 
purpose of the rule under consideration is, to farnish evidence of good . 
faith under the settlement laws, . . . . therefore, the purpose 
of that rule is subserved, though its letter may not have been strictly 
complied with.” In the case at bar as in that of Hoskyn, ‘‘ when ap- 
pellant applied to commute his homestead to cash entry, he proved an 
actual residence of six months” (in the case of Hoskyn; in the present: 
ease of nearly twelve months;) “evidently under the impression that by . 
so doing he was fully complying with the law and regulations as to resi- 
dence. His belief that. he was doing so was confirmed by the action 
of the register and receiver. No bad faith can, therefore, be imputed.” 
The second reason given by your office for rejecting the commutation 
proof offered in the case at bar is that, ‘‘The answers relative to resi- 
dence are indefinite and unsatisfactory, and the improvements showr. — 
are meager. It-is uncertain what period or periods the claimant was 
absent from his claim since he alleges Saran ee actual residence 
_ thereon.” | | 7 = 
Claimant’s testimony as to residence is as follows: «] was absent | 
. during the cold weather of winter because nothing could be done in the 
_ way of improvements, and being thirty miles from fuel it was impossi- E 
bie for me to supply niyself.” | | 
‘Undoubtedly it would have been better if the entryman had Beat more 
specific as to the dates and length of his absences from the land; but 
since it is not denied that he established his residence thereon, August _ 





oe 420 - “DECISIONS RELATING TO ‘THE PUBLIC ‘LANDS. 


14, 1883, and that such residence was continuous during the year nae. : 


a .. | after, with the exception of the winter months; since his good faith in : 
the premises is unquestioned ; since the local. ‘oficens deemed his resi- 


: dence and improvements sufficient, accepted his proof,. and - received - 
| payment for the land, I see no adeuate reason for revel sing. such de: 


cision of the local officers and cancelling the entry. 


: oe said office decision of J uly 3, 1885, Is, thovefore, reversed. 


- PRE-EMPTION EN. TRY—BOARD OF EQ OL TABLE ADJ ODL CATI ON. 


‘Tomas ERvINS, — 


A pre- -emption entry, : made through mistake of the aw: by one , disqualified byreason 


of removal from land of his ownto make settlement, in the absence of an adverse 
 glaim, is referred tothe Board of Equitable Adjudication, upon a showing of resi- 
dence subsequent to the std of the land from which said removal Was made. . 


| Acting Seoretar y Mularow to Commissioner Sparks, March 5, 1886. 


4 have before. me the aaioal of ‘Thomas Ervine on your predeces- : 


77 sor’s decision of January 12, 1885, holding for cancellation his pre-emp- _ 
tion cash entry made November 21, 1881, for the NW: +4of Sec, 24, T. _ 


46N., BR. 24 W., Marquette, Michigan, on the ground that, at date of his. 


settlement he abandoned a residence on Jand of his own in the same : 
— State. 
Applicant admits that in 188L ie; was ne: on a homestead 1 in _ 
Michigan, for which he had made final. proof September 6, 1880, and 

_ that he.removed therefrom to make settlement on the land in question. —— 


| Hence he was not a ‘qualified pre- emptor, and his said entry wasillegal. 
It appears, however, that the entry was not fraudulently made, but — 
_ was allowed through a mistake in the law by the local officers as well 


as by the pre-emptor. Ervine alleges that he has been. Tesiding onthe — 
_. land prior to and since J january, 1885, and that there is no adverse claim 
-.. to it, and he therefore asks that his. ie may be allowed to stand. 


I think that, if the facts are as alleged, this is a case which cre 


- im properly be rene to the Board of Equitable Adjudication, .Though © 
there is no rule specifically covering it, there are several rules which 
provide for the equitable confirmation of entries made against andin = 
ignorance of the law, where there has been otherwise a compliance with |. 


; requirements and the disability has been removed. Wherefore the said 


"” decision is modified, so as to allow Ervine sixty days within which to 


file his petition, accompanied by affidavits showing the sale of his home- — 


5 oe, _ stead and his residence on the land for six months subseqr ently. _ 
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&AILROAD GRANT —LANDS EXCEPTED. 
NORTHERN PAOLFIO RAILROAD Co. ®. URQUHART, 


The status of a asnet of land, held 10 be excepted from the grant hy the existence of a — 

prima facie valid entry wien said grant became effective, is not affected by the 

- gubsequent declaration of the eniyan that the entry was not made in good 
faith, 


Acting Secretary Muldrow to Commissioner Sparks, March hs, 1886. 


I have considered the appeal of the Northern Pacific Railroad Com- 
_ pany from your office decision of March 31, 1884, rejecting its claim to | 
the SW. 40f NW. 4, N. 3 of SW. 4 and SH. 4 of SW. 4, Sec. 17, T. 22 
N., R. 31. 5., W. M., Spokane Falls, Washington Territory. | 

The tract, is within the limits of the grant of July 2, 1864 (13 Stat., 
365), to. the Northern Pacific Railroad Company. ‘The road was defi- 
nitely located opposite said tract October 4, 1880, and the withdrawal - 
’ of the granted limits. including said tracts, is held to have become effec- 
tive upon that date. . : 
- The records of your office show that on March 10, 1880, one George 
~ Urquhart made homestead entry for said tract. On March 7, 1884, the 
— local officers forwarded an affidavit made by said Urquhart, and béar- 
ing date November 24, 1883, setting forth that ‘i never established a 
residence upon either of said tracts, * * * nor did I ever intend 
to establish a residence upon the tracts covered by said homestead — 
entry (No. 945), intending merely to use said land for the purposes of - 
- draining a swamp thereon and cutting wild grass therefrom.” | 
In his original homestead affidavit Urquhart swore, “that said appli- - 
cation No. 945 is made for the purpose of actual settlement and cultiva- 
tion,” and the entry papers are in every respect regular. The entry 
went to record in the usual order, and might have been perfected to 
patent. Said entry was therefore prima facie valid and.segregated the 
tracts covered by it from the public domain, and so subsisting at the 
date of the withdrawal excepted the lands herein from the operation of 
the same. The statements of Urquhart as above quoted, made subse- 
quent thereto, cannot affect the prima. facie aa of said entry at the 
date said withdrawal became effective. 

Said decision is affirmed for the reasons herein stated. 
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2 


VARIANC CE BETWEEN APPLICATION AND CERTIFI CATE. 


_ Hioxson’s HEIRS 2%. WITT. | 


~~ The ‘oartifeate of a warrant location covered land in range Ewentysone, though the . | 
to & application was for land in twenty-four. Patent. issued in accordance with the 


ea application, but was not delivered. Subsequently a homestead entry was al — 


- lowed for the land in twenty-one, and “ aa thereto heing set up under oe war oe. 


_ rant purchase, a hearing i is ordered. 


Acting Secretary Muldrow to Commissioner Sparks, 2 M wreh 5, 1886. 


I have before me the case of J ohn Hickson’s Heirs v. Alice A. Witt, site 


_ involving the N. 4-of SW. 4, and the N. 4 of SH. 4 of Sec. 2, T. 138, 


RB. 21 E., Gainesville, Florida, on appeal by Witt from. qoute piedeoee: a 


-gor’s secon of March 17, 1885, holding her cash entry for cancellation. 

One of the grounds of said decision i is that Witt’s final, proofs fail to 
show a compliance with the law. This I must overrule. - 

The record shows that John Hickson made application on are 24, 
_ 1854, to locate military bounty land warrant No. 16,325 on the N. 4 of | 
SW. 4, and the N. 4 of SE. 4, of Sec. 2, T. 13 S. , range 24 H.; and that 
on the same day the local office issued to him a certificate for the land 
in controversy, which is in range 21 H.- There was therefore an error... 
in description committed, but whether by. Hickson or by the local offi-. 
cers does not. satisfactorily appear. It is clear to my mind that the 
United States sold to Hickson the land he intended to buy, and none 
other; and it becomes necessary to determine the tract actually sold to 
him after careful scrutiny, in view of the ‘Subsequently-scquired con- 
flicting title of Witt. 9% - 

It would appear that, while. the local office reoorded Hickaowe: -pur-. 

chase in their books as in range 21, they report to your office as in 
range 24, Patent issued to Hickson for the tract in range 24 on April 
2, 1855, but was never delivered. In 1881 attention was attracted to 
| the discrépancy between the patent and the records of the local office, 
_ and your office, after some correspondence, directed. said. records to be — 

changed so us to conform to the patent. This change was made, and — 


oo the Jand in range 21 appearing on the public plats to be unappropri-. 
ated, was entered as a homestead by Witt on March 16, 1883; and on — 


_ Marek 21, 1884, upon satisfactory proof, she made commutation cash 


entry No. 8009. In 1885 the attention of your office was again brought — os 


re to the matter. by Hickson’s Heirs, who assert that their ancestor a Z 


: : : _ chased the land in range 21, and not that in range 24. 


Your office partly decided the controversy upon certain oe set ‘ont | 


=. in several affidavits filed by Hickson’s Heirs, and without. affording 


Witt, who denies some of their material allegations, an opportunity to 2 


Zh | _ be heard. This was error, and you will please order a hearing before ee " : 
_.. the local officers, to which both parties shall be cited, and the contro; 


: _-versy thereafter determined. Your predegessoris d decision i is modified ‘ane 
os accordingly. — Co a ea 
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| ERROR BY LOCAL ownICHR—RIGHT OF ENTRY. 


| WERTMAN U. BuuMe. 


An entry, made under erroneous information from the Tegister that the tract was 
vacant, is fully subject to the assertion of a prior pre-emption claim then of record. 


The intervention of a valid adverse claim cuts off the right of a pre aes whois not 


_ protected by an actual prior settlement. 
Acting Secretary Muldrow to Cosinsaione Sparks, March 6, 1886, - 


eo have considered the case of Herbert E. Wertman v. Frank Blume, Pe 
as presented by the appeal of the latter from. the decision of your | 
office, dated November 28, 1884, holding for cancellation his-pre-emp- | 


~ tion declaratory. stateinerit for: ie NW. 4 of Sec, 3l, Tr. 112 N., R. 63 — 


~ W., Huron land district, Dakota Peron 

The record shows that Blume filed for said tract. on October 17, 
‘alleging settlement thereon September 26, 1882. On March 16, 1883, 
Wertman made homestead entry of said tract. On May 22, 1883, Blume ~ 

gave notice, by publication, of his intention to offer final proof and pay- _ 
ment for said tract, and that said proof would be made before the reg- . 

ister and receiver of said office on June 23, 1883, Wertman filed 
his protest, dated June 23, 1883, against allowing said final proof, al- - 
leging under oath “that said Blume has failed to reside on said tract 


of laid and make the improvement required by law.” Said protest _ 


was corroborated by one witness. On September 21, 1883, a hearing — 


was had before the receiver at which both parties appeared in Peron, et 


represented by counsel, and offered testimony. 
On May 2, 1884, the register and receiver rendered their joint. opin- | 


jon awarding the land to Blume. Said opinion is singularly incon- — oe 


” sistent in this, that it finds that Blume built his house on said tract on — 
September 27, 1882, and in the very next sentence states that he built 
his house by mistake: on the school section, and Wertman was misled 

as to there being a settlement on the tract. 


--It is farther found by the register and receiver that “Blume’s family 7 
. has mace a continuous residence on the. tract since time of settlement 


and he has lived there except during the time he was compelled to be. 


absent to work;” that the fact that he built his house on the school. _ 


_. section by mistake could not operate to defeat his rights, and that since 

Blume has shown his intention to comply with the law by his subse- 
quent acts, the land should be awarded to him. . On appeal, your office 
‘reversed the action of the district land officers, and held that the evi- 
dence showed that Blume’s legal residence was in Huron, and that, 
even admitting that Blume had acted i in good faith, there were s enons 
— equities in Wertman’s favor. 

It is insisted that prior to making said entry, Wertman went to the 
local office and. made inquiry concerning the status of said tract, and 
was told by the register of said office that the same was vacant and 
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: Ne subject 16 entry. ’ and that anerwands: he examined said tract and ‘found 7 | : of 
no evidence of settlement thereon, and thereupon he made said entry. ae iy 


«dt is evident that Wertman could not acquire any rights by reason of _ - 
_ the erroneous information ‘given him ‘by the register. ‘The filing of .  - 


Blume was of record and his rights: could not be prejudiced by any 


< | statement which the district land officers might make. 


~ In Call v. Swaim (3 L. D., , 46) this Department held that “a pre- emp- 7 


- - tion certificate, stating ‘erroneously that the set‘ler had thirty-three _ 


- months within which to make final proof, will not. protect him if he 


oR, : | fails to prove up in twelve mouths i in. the face of an adverse claim.” 


Even the United States will not always be bound by the acts of its ~ 


we a officers and does not guarantee their integrity. Moffatt v. United 

_ States (112 U. &., 25); Talkington’s Heirs v. Hempfling (2 L. D., 46). 
It, however, appears, and the district land officers so found, ‘that | 
tes Blume built his house on the school section and not on the tract in 

7 controversy, and there was no ‘other settlement alleged upon said tract- 

. prior to the making of said homestead entry. It has been repeatedly | 


held by this Department that a pre-emption filing to be valid must be ~ 
- based upon a prior actual settlement. ous U. J acobson (2 L, D., a 3 


620); Slate v. Dorr, (ibid., 635). 


Tt is true that, although a filing is made before seme: yet, ice : 
: the settlement is made prior to the inception of an adverse claim, the 
same will be held good from date of settlement. Charles C, Martin(S 


«LD, 873); Hunt 0. Lavin (1d., 499). 


In the case at bar, the adverse claim of Wertman had intervened and. in 


7 : his ; superior right must be recognized. It will be. unnecessary to. com- 


- ment upon the Ceepnony showing the want of residence se said tract _ : 


"by Blume. 


Upon a careful sonadeaGon of the whole record, no good reagon is a | oo 


~ disclosed for reversing. said decision, and it is accordingly affirmed. 


Se | PRACTIOB— VARIANCE BETWEEN NOTICE AND INF ORMATION. <o 


ae as SHINNES ci BATES. 


ie . The right to contest a. homestead entry is not limited a an applicant for the land. 


In case of variance between the information and notice, and {failure to amend,on 


~ objection raised thereto, the evidence must be confined to the charge as laid i in 
the HOT Ces _ | | = 


- Acting Seoretary Muldrow to Commissioner Spars March 6, 1886, 


I have considered. the case of. Thorald Shinnes v. George E. Bates a 


ee as presented by the appeal of the former from the decision of your of- 
“fice dated September 5, 1884 dismissin g his contest against homestead. > 
~~. entry of the SW. 4 of. Sec. 6, T. 157 N., 56 W., Grand Forks land dis- — 
} re Dakota ial made J anuary 2 25, 1882, , by said Bates. _ 
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The meeeed shows that on March 21, 1883, Shinnes made affidavit be- 
: fore a notary public; who is his attorney, chareine that said Bates had ~ 
changed his residence from said tract for more than six months since 
making said entry. Thereupon notice was issued and duly served call- 
ing upon the parties tg appear before one Upham, a notary public and 
commissioner, on July 9th, 1883, and furnish testimony upon the charge . 
of abandonment. | 
At the time and place appointed both parties appeared in person, 
with their attorneys and offered testimony. Before proceeding with 
the examination of the witnesses, the attorney for Bates objected to 
the taking of any testimony in the case for the reason that there is no 


record evidence before the commissioner that the contestant has taken | 


_ the necessary steps ‘‘as a pre-emptor of homestead to contest”. Just 
what is intended by this objection is difficult to determine. If the — 
objection-means that the contestant has not filed an application to 
enter the land covered by the contested homestead entry, it is sufficient 
to say that in such contests an application to enter is not required. It 
is observed, however, that the complaint charges change of residence 

for more than six months since making said entry while the notice 
requires the parties to respond and furnish testimony mer a charge 
of abandonment. 

If objection had been made by the claimant that the diepation in 
affidavit of contest did not correspond with the charges in the notice 

which he was called upon to defend, then the contestant could have 
been required to amend or the testimony could have been limited to the 
charge in the notice. For it is by notice that jurisdiction is acquired, 
-and it is the notice that informs the claimant of the charge Poe 


. against his entry. Houston v. Coyle (2 L. D., 58). 


Upon the evidence submitted the register and receiver found thatno — 
bona fide residence had been established, but that the evidence showed 
that there had been no abandonment of the land. 

On appeal your office found that the claimant settled upon the land 
in May, 1882, and made valuable improvements thereon, that the con- 
testant failed to prove abandonment, and that while the evidence did 
not clearly show continuous residence upon the land, it was not shown 
that he was absent therefrom for six months prior to the initiation of | 
contest. The appeal was, therefore, dismissed. 

Itis quite unnecessary to pass upon the sufficiency of the affidavit of 
contest, aS no objection to the same was made ‘by ¢hé claimant at the 
hearing. The testimony is conflicting, but a careful examination of the | 
whole record fails to show a change of residence or abandonment by the’ 
claimant for more than six months since making his said entry. Said — 
dec’sion is. accordingly affirmed. 
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| | ‘RAILROAD Grant COMMON LIMITS. oa 
sr. Pauw M. & M. Ry. Co. »v. NORTHERN | Pac. B. R. Co, 


. Priority i in sclection determines the right to land within common limits, where such as 
right is wholly dependent upon the act of selection. ° | 


The right of a road having attached to specific tracts by its definite figention ‘the sub- et 


— sequent extinction of an Indian title will not bring the land, excluded i thereby, = 
within the operation of the grant. : | - 


| Acting Secretary Muldrow to Commissioner Sparks, Mareh 6, 1886. 


Thave considered the case of the Saint Paul , Minneapolis and Mani. = 
; toba Railway Company, successor to the Saint ‘Paul and Pacific Rail- 
_ road Company, v. The Northern Pacific Railroad Company, as presented -— 

‘by the appeal of the former from the decision of your office, dated . 
October 9, 1884, rejecting its claim to certain lands in the odd numbered 
sections in townships 131 and 132 of ranges 47 and 48, and also i in town- 
ship 131 of range 49, Fargo land district, Dakota Territor ye 
_ The record shows that the agent of said first named company offered 
to file in the district land office, on February 18, 1884, a list of selec- 
- tions covering the land claimed by it, amounting to 12,879.29 acres, 
which list the register and receiver declined to certify, for the reason . 
that “each and every. tract thereof was selected by the Northern Pa-- 
cific Railroad Company March 19, 1883, and by us certified to them on — 
. that day.” The company duly appealed, and your office affirmed the | 
decision of the district land officers, on the ground that the claim of 
the St. Paul, Minneapolis and Manitoba Railway. Company had been 
adjudicated iy a former decision of this Department, adverse to it, and, 
, therefore, the questions raised by the appeal. of said company from the | 
~ action of the local office would not be considered. - 

- The appellant company allege three specifications of error: 

(1) In declining to consider: the questions raised by the opealt! 


said company from the action of the district land officers meecting its; 


said list of selections. , 7 
(2) In holding that the claim of the company to said Jands has. ever 


a “ been adjudicated by this Department. 


(8) In not ee the appeal of the company "and | approving s said 
selection. 7 : 
Tt appears that a soruon of the tracts ‘ealedtad, are within a six 
li miles or granted limits of the grant by act of Congress, approved March 
3, 1857, (11 Stat., , 195,) to the Territory of Minnesota, to aid inthe con- 


struction of railroads from points therein specifically named, and the eae 


‘rest, with the exception of a few tracts, appear to be ‘between, the six _ 
> miles, or granted limits, of said act, and the ten mile limits of the grant — 


| - by act of Congress approved March 3, 1865 (13 Stat. 1526), oun ad 
_. ditional land to Minnesota for railroads. 
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At the date of the granting act. of 1857 and also at the date of the . 
definite location of the road, said tracts were within the Indian country. — 
Said act of March 3, 1865, increased the grant-to the State to ten sec- © 
tions per mile, and amended the first proviso to the first section of said 
act of 1857, so as not to allow any land to be taken further than twenty 
miles from ‘the lines of the roads, and to require the lands 1 in all cases 
to be indicated by the Secretary of the Interior. , 
_ The company, through its agent, under date of Sen tanhae7 7, 1871, 
filed in your office a map, purporting to show the ten and twenty cle 
_ limits of its grants, which was extended across the Bois des Sioux River 
into Dakota Territory, and requested that the lands west of said river 
be surveyed as early as possible, and that the limits of the grant be ex- 
_ tended as indicated by said map. On November 24, 1871, your office | 
refused to order a withdrawal of said lands, upon the ground that since 
the road was not completed until after the admission of said State into 
the Union, the grant must be confined to the limits of the State, and 
~ for the additional reason that the lands applied for were a part of the | 
territory of the Sisseton and Wahpeton Indians, whose title had not. | 
_ then been extinguished. | 
- On May 4, 1874, the company again insisted tipon its claim to said 
lands, but in view of the fact that the same had been largely taken up 
-_ by settlers, the company asked to be permitted to take other lands in 
. lieu of the same within the indemnity limits of said grant in Minnesota. 


4 This request was denied by your office on May 11, 1874, because of the _ | 
former decision of November 24, 1871, upon the same question, but the 


- company was allowed the right of appeal, | 


On September 2, 1874, this Department decided that, without passing _ 


upon the question whether the right of the company under said act of 
March 3, 1857, was affected by the act of Congress approved May 11, | 
1853, (11 Stat., 285,) admitting Minnesota into the Union.and exelud- . 
ing the lands in question from her boundaries, or by the act of Con- 
gress approved March 2, 1861, (12 Stat., 239 ,) establishing the Territory 
of Dakota, the lands bene 2 ponton of a tract now and for many years 
prior to the grant, claimed by the Sisseton and Wahpeton bands of 
Sioux Indians, whose title has never been extinguished, and whose 
claim was recognized by the government in the treaty of February 19, 


— 1867, (15 Stat., 505,) could not. be considered as included in said grant, rs 


$0 far as to permit aly present Sppmpraton of the same by the com- 
pany. 
‘The attention of this Department was eae by the weorney. of .said 
company to a manifest error in said decision of September 2, 1874, in 
stating that the Indian title to said land had not been extinguished, . 
when the same was extinguished on May 19, 1873. By departmental 
- decision of September 28, 1875, it was held that upon full consideration 
of the Eanone of the act of June 22, 1874 ae Stat., 167°, combing 
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the agreement of said Indians, relinquishing their claims, ona ai upon 


- @ reconsideration of the other points upon which your office rejected, ; 


- the application of the. company, it would not reverse the decision of _ 
_ your office upon the merits, ¢ or of np periments affirming the same on | 

‘appeal - ) —. 

Upon the foregoin g state of ibs your office hela cae the claim of. “: 


> the appellant company was “reg judicata,” and declined to consider the _ 


questions raised upon appeal. | | 
It is strenuously contended by counsel for appellant that said aces: 
ions of your office and of this Department do. not render. the present 


application res judicata, for the reason that the four essential conditions = 
do not exist; that the former. application, was for the withdrawal of — - 


: * ‘lands for the. benefit of the St. Paul and Pacific Company, while the * | | 


present pplication is for certification of specific tracts, which the appel- . 


lant company claims by reason of being a successor of said company. | 
It appears that one of the claims was for indemnity lands, while the 
present application is for lands alleged to have been granted. Again, 
the Northern Pacific Company was no party. to the former adjudications, — 
_ and said departmental decision of September 2, 1874, was distinetly | 
placed upon the ground that the lands claimed were within said Indian 
reservation, and for that reason were not subject to a prueneees at that 
time, for the benefit of said company. 

It is concluded, therefore, that the question is not res judicata, and * 
the claims of said companies will be considered upon their merits, There 
can be no question that the appellant company vould acquire no right 
to the lands outside of the six miles, and within the ten miles limit, 


-. notil it had made a selection of the same. 


The United States Supreme Court, Miller Ty in the case of St. Paul 
Railroad v. Winona Railroad (112 U.S., p. 729), speaking of the act of 
1864 (13 Stat., 72), and the act of March 3, 1865 (13 Stat., 526), say: 


“There is nothing in either of these statutes which indicates or re- | 


quires that the six-miles limit of the original grant is to be enlarged, so 
that within a limit of ten miles all the odd sections fall immediately 
_within the grant on the location of the road. * * * The time 


oie when the right to lands becomes vested, which are to be selected 


within given limits under these land grants, whether the selection isin 
lieu of lands deficient within the primary limits of the grant, or of lands 


. which for other reasons. are to be selected within certain secondary 
Ae limits, is different in regard to those that are ascertained within the - 
-_- primary limits by the location of the line of the road.” And the Justice | 


delivering the opinion quotes with approval the case. of Ryan ». Rail- | 


road Company (99 U. S., 382), wherein it was held that the company — — 
could not have any claim to land within the indemnity limit until it 


had been specially selected for that purpose. ‘See also Grinnell v, Rail- 


: road (103 U. S., 739); Cedar Rapids Railroad Company ¥. Herring (110. “ & 
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wU.S. on); Kansas Pacific Railroad Pompany:: v Atchison, Topeka & 
Santa Fé Company (112. v.S. , 414). 7 


It follows, therefore, that the Northern Pacific. Railroad Company, 7 


having made the prior selection for the lands in controversy, within 
the limits above indicated, is clearly entitled to the same as against the 
- appellant company. The ‘Supreme: Court, in the case of St. Paul Rail- 

road v. Winona Railroad (supra), eprossly decided that said grant of © 


March 38, 1857, was a present grant, and “that the title to the alternate _ | 


a sections to be taken within the limit when. all the odd sections are 


granted becomes fixed, ascertained and perfected in each case by this 


location of the line of the road, and in case of each road the title relates a 


back to the act of Congress.” y 


_It will be unnecessary to cite siehotitg for the proposition that: ee << 


_ which were not public, either at the date of the granting act or of the 


definite location of the road, could not pass under the grant. By the — - 


third proviso of the granting act, it is provided, “That any and all. 
lands heretofore reserved to the United States, by any act of Congress, 
or in any other manner by competent authority, for the purpose of aid- 


- ing in any object of internal improvement, or for any other purpose ~ 
whatsoever, be and the same are hereby reserved to the United States 


from the operation of this. act.” It is ciear that under this proviso it . 
- was not the intention of Congress to grant lands to the Territory of : 
Minnesota under said act, which had been reserved by competent au-:— 
thority, or were occupied by Indian tribes, unless such intention can be 
gathered from the sixth section of said act, which reads as follows: 

“That in case any lands on the line of said roads or branches are within © 


- any Indian territory, no title to the same shall accrue, nor shall the — 


same be entered upon by the authority of said Territory or State until 
the Indian title to the same shall have been extinguished.” | 
It has been repeatedly held by the - Supreme Court of the United — 
States that a grant by the United States must be strictly construed | 
against the grantee, and that this rule applies as well to grants to a 
_ State to aid in building railroads, as to one granting special privileges 
to a private corporation. Dubuque and Pacific R.-R. Co. v. Litchfield 
. (23 How., 66); Rice v. R. BR. Co. (1 Black, 330); Charles River Bridge 
v. Warren pre. Gt Pet., 120); L. L. & G. BR. R. Co. 0.08: (2 Otto, 


788). 


The Indian title was not vt extingnished until long after the definite lo- 

-eation of the road, and the company could acquire no right to the lands in 

controversy, by reason of such extinguishment, after its rights had at- 

tached to the specific tracts granted by the definite location of itsroad. — 
The question of allowing indemnity for lands lost. by the appellant . 
company does not arise in this case, and no opinion is expressed thereon. 

For the reasons herein stated, the decision of your office is modified | 

__ and the action of the district land officers rejecting said ee is at 
firmed. | 
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. PRIVATE CLAIM—A a oe a SURVEY. 


TRES ALAMOS. 


2 we appeal will ne lie si a pemsion of the Commissioner, which passed apon * z : 


the merits of the case. 


nee The claimant of an unconfirmed private land evant is entitled to a eee sur aes 


vey, on the deposit of a sufficient, sum to cover the expense thereof. . 


~ Seoretary Lamar to Commissioner Sparks,. March 8, 1886, 


Geo. Hill Howard represents that heisthe owner by purchase ofa grant * 
ef land in the Territory of Arizona, known as the Tres Alamos. grant, © 
made the twentieth day of September, 1852, by the governor of the State 
- of Sonora, Mexico, to Don Jose Antonio. Crespo. ‘That under the acts of 
_ July 22, 1854, and July 15, 1870, the surveyor general of Arizona made . 
-B report on said: ‘grant, reeoniendins the confirmation of title to ten 
- square leagues of land at a place known as Tres Alamos, lyin g along the 
San Pedro river, to petitioner. That in May, 1885, petitioner filed with 
the surveyor general of Arizona an application. for the survey of said 
_ land. While there was an appropriation available for such purposes, and 
| while the surveyor general was considering. such application, you in- 


structed him to executeno further contracts with deputy surveyors from | ; 


special deposits or the apportionment of appropriations until otherwise 
ordered. On the 30th of June, 1885, the unexpended balance of the 
_ appropriation for such surveys was covered into the Treasury. That-on 
October 8, 1885, petitioner filed in your office an application for an order — 
directing the surveyor general to make a survey of said claim upon a 
deposit being made by applicant of a sum sufficient to cover the expense 
of such survey ¢ and office work. That by letter of November 3, 1885, 
you refused said application , upon the ground that no authority of ine 
exists for the survey of unconfirmed private land claims under the de- 


~. posit system. That on December 30, 1885, petitioner filed his appeal 


- from_your decision of November od. That by letter of J anuary 14, 1886, — 
_ you denied his right of appeal, holding that an. application | for survey | 
should be first filed with the surveyor general, and, in the event of his 


: — rejection of such application, an appeal should be taken to the Commis- | 


sioner of the General Land Office, and from his ruling an appeal. may . 


then be taken to the Secretary of the Interior. _ 
_ ‘Jf by your letter of November 3, 1885, you had refused. to pass upon _ _ 
.  petitioner’s application, upon the ground that it had not been filed. with - 


_ the surveyor general and passed upon by him, an appeal would not lie oe 
from that decision, because such decision would be merely interlocutory; 


but when you decided the application upon its merits, holding that 7 
. there is uo authority of law for the survey of unconfirmed privateland — 
claims under the deposit system, such a decision was so far a finality as _ | 


to authorize an appeal under Rule 81 of Rules of Practice, and aftei 


- your decision on the: merits the Department will not quire into the i Pp ae 
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comule ite of the proceedings by which this case reached you. An in- 
spection of the record shows that the facts are correctly set forth in the 
application and exhibits, and it will be treated as an appeal and de- 
cided without requiring the record to be certified. 

The only question presented by this appeal is, whether you have al 
thority to order the surveyor general to make a survey’of an uncon- 


_ firmed private land grant on application of the claimant, accompanied. 


_ by a deposit of a sum sufficient to cover the expense of such survey and 
office work. The law authorizing settlers in any township to have a 
- survey made of such township upon making a deposit therefor, pro- 
vides that such deposit shall be made by the settler, the certificates of _ 


- which may be used in the purchase of public lands and are assignable. 


Practically it is an advance to the government for. the i of. sur- 
_veying its own land. 


Clearly the deposit contemplated by the ssaulleation could Wel be al: a 


lowed under that law, nor governed by it, because it is for the survey of. 
_a private claim, and no certificate can be issued to the depositor as pro- 
vided for by that law. ; 
But why is the claimant not entitled to have a survey of said claim 
~ under the acts of July 22, 1854, and July 15, 1870, upon depositing the 
sum sufficient to cover the cost of such accey s 
__Under these acts the surveyor general is required ‘to ascertain the - 
_ origin, nature, character, and eatent of all claims to land under the 
_ laws, usages and customs of Spain and Mexico—to make a fall report - 
 thereof—and until final action of Congress.on such claims, all lands | 
covered thereby shall be reserved from. sale, or other disposal by the 
government.” : | 
‘The surveyor ‘general has made his. ‘report, recommending the con- 
firmation of title to ten square leagues of land at the place known as 
Tres Alamos, lying along the San Pedro river; but. how can he deter- | 
mine the extent of the claim, or what lands shall be reserved from sale, 
until the final action of Congress, without a preliminary survey? | 
Recognizing the duty of the government to reserve from sale lands 


covered by such claims, and to designate them by preliminary surveys, 


- Congress from time to time made appropriations for this purpose. In — 
May, 1885, while there was an appropriatiun available for such survey, 
you suspended action upon an application for a survey until such ap- 
_ propriation lapsed. The act of March 3, 1885, making appropriation 

for the survey of confirmed private land grauts provides, “That hereaf- _ 


ter in all cases of the survey of private land claims, the costof thesame _ 
shall be refunded to the areneury by the owner before the delivery of 


the patent.” - 
It being the duty of the government to ascertain the extent of land - 
covered by this grant and to reserve the same from sale until the final | 
action of Congress, and no appropriation being made for that purpose, — 
I can see no reason n why claimant should. not be entitled to have a sur- 
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a : vey made upon depositing a sum sirfficient to. cover the expenses of the | : - 
same, especially in view of the fact that he would be required finally to Mas 


pay for such survey, whether there was an appropriation or not. 3 
In the case of the Rancho San Rafael de la Zanja, reported in 3 L.D., 


- 488, it was held: “There being an issue here taken as to the validity of a; 


this claim for'an extent greater than has been awarded by the surveyor — 
- general, the duty to reserve the lands is clearly incumbent upon this . 

ie Department, and if that can best be done by a preliminary survey to _ 

. fix their identity, the claimants paying the expense, Tam of the opinion 7 


it is lawful and should be allowed.” 


_ This decision clearly holds that the claimant of an unconfirmed pri. 


* vate land grant may be entitled to have a survey of his claim made by : . 


paying the expenses thereot. 


Your decision is reversed, and you will direct a survey of ‘this claim an 


under the direction of the surveyor general, upon a proper application - 
being made, accompanied by. a sum sufficient | to pay the pepensey of 
-_ ance survey and be work. : | i 


PRE-EMPTI ON—RI GAT or EN TRY. | 


POWER V. . BARNES. 


Under the pea laws, the ownership of land iy. the nusband and wife, as shown 
hereiu, does not disqualify the former as a pre- emptor. 


Acting Secretary Muldrow to Commissioner Sparks, March 1, 1886. 


I have considered the case of Michael Power Vv. J ames W. Barnes, as 


presented by the appeal of the former from the decision of your office, — ; ' 
- dated June 20, 1885, allowing Barnes to make final proof and payment. 


. for the SE. Lot Sea. 15, T.1N., zB 49 We Watertown Jand district, | 


_ Dakota Territory. 


* a ee re a rr ee * 


It is urged that Barnes is disqualified . from making said entry, be 
cause he is the owner of three hundred and twenty acres ofland. Itis 


- shown, however, that’ Mr. Barnes owns, besides one hundred and sixty _ —<— 


acres, only a one -half undivided interest in one quarter section, his wife 


being the owner of the other half. Since the local laws allow the hus- 


Px band and wife to contract with each other, as was held by this Depart- | 


| ment in the case of Hatch v. Van Doren (4 L. D., 355), in the absence - 
of any sufficient evidence showing fraud, it cannot. be held that the — 


am ownership of one-half of the quarter section is equivalent to the owner- 


 .ghip of the whole quarter, so as to complete the ‘bar proves: for by a 


<. ‘section 2260 of the Revised Statutes. — 


The evidence shows that Barnes has made Saas nipnoyemania 


| ae apon srid tract to the amount of over four thousand dollars, and a carefal 
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examination of the whole record discloses no good reason for disturbing pas 


the findings of the local office, and the conclusion of your office. | 
Your attention is directed to the absence from the record of the. proper 


proof of publication of notice of intention to make final ao The or 


deficiency should be supplied. 
The decision of your office is accordingly @ ativined., 


HOMESTEAD—ST4 TUS OF HBIRS. 
TAUER, UV. THE Heres. OF WALTER A. MANN. 


The widow of a deceased homestead entryman who had complied with the law up 
to the date of his death, is not required to reside on the land, but may, by con- 
tinued cultivation thereof, for the remainder of the period, complete the claim — 

| and receive patent therefor. : 


Acting Secretary Muldrow to Commissioner Sparks, March 13, 1886, 


_. [ have considered the case of Wenzel Tauer v. The heirs of Walter A. 
Mann, deceased, involving the NE. 4 of Sec. 20, T. 115 N., R..51 W., 
| Watertown, Dakota, on appeal by Tauer from your ‘office decision of > 
_ December 19, 1884, dismissing his contest. 3 nA 
The facts, so far as va bear on the matter in controversy, are aS 
follows: | 
Walter A. Mann nae homestead ante for the tract déeoribed Feb- 
ruary 13, 1882, having established his residence thereon in September 
1881. In the way of improvement he built a house and stable, dug and 
_walled up.a well, plowed five acres of old breaking and broke between 
one and two acres additional. April 17, 1882, he died, leaving a widow, 


Mrs. Mary E. Mann, and one. child less than a year old. He continued _ 
to reside with his family upon the land from the date when he moved sf 


thereon in 1881 to the date of his death, and his remains lie buried on 
the tract. | 

His widow remained on said ace . but a shox tine after his death, 
- and in the fall of 1882 went to relatives in Arkansas, where she has since — 


remained. In the meantime she has kept the land under cultivation, | ar | 


and raised crops thereon, having at the date of the hearing in October, | 
1883, about twenty-five acres broken. Wheat, oats, and barley have — 
_ been grown on the land thus cultivated. This was done for her and by 
_ her procurement. . 
Her house not being occupied, contestant moved into iti in May or 
S une, 1883, without her knowledge or consent, and notwithstanding © 
he found the land under cultivation, and has since resided therein and 
upon the tract in question, though such residence and occupancy were | 
objected to by and in behalf of the widow of the homestead entryman, | 


_. and notice was given contestant to leave the premises, the reason for 
_ said notice being that the tract was appropriated by and subject to the 


homestead entry of Mann and was still claimed by his neue 
_ 1819 Lb. 230 Se | 
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Instead of leavin g, Tauer, in September, 18383, initiated contest, ohare: 


- : = | ing abandonment and change of residence for more than six months, - | 
ao since the entry was made and since the death of the entryman, and that 
2a said tract is not settled upon and cultivated as required by law. Hear- — 


_ing was ordered and finally had November 28, 1883, after continuance 


_ > from October 30, 1883, the day named in the original notice. At said — 


' hearing it was siown that the widow had through agents continued the — 


improvement and cultivation of the tract, but had not resided thereon, pe 
_ hor does she claim to have done so. 


The testimony shows that before leaving the Getter to go to ne , 


7 kansas she took the precaution to make inquiry of attorneys and also a 


at the local office as to the requirements of the law relative to residence, _ a 


and was advised and given to understand that as the widow of the de- 
ceased entryman it would not be necessary for her to remain on the land — 
ag an actual occupant, and that if she should continue to improve and 
cultivate the tract, her acts would be regarded as a compliance with | 
the law. Acting upon this advice, she did continue improyerent and ) 
mae cultivation, but did not continue to inhabit the land. oe 
Lam satisfied from the testimony that she has acted. in good faith, an oe 
and that there was no intention to abandon the land, or to evade the a 


oy law. On the other hand, her course clearly indicates that it was her ae oe 


7 intention to perfect the entry and secure full title thereunder, and it _ s 


seems equally manifest that she intended to do what the law —: 


in order to secure such title. 


- The sole question for determination, neem: is whether tes as the a 


widow of a deceased entryman who resided upon his claim up tothe 
date of his death, can perfect the claim and receive full title forthe 
land without her actual and continued residence thereon after hisdeath. 
3 In other words, will her cultivation and continued improvement of the # ais 
- tract without actual personal occupancy entitle her as the widow of the 7 


deceased entryman to patent under the homestead law ? _ 
| Section 2291 of the Revised Statutes, having reference to homesteads, ee 
reads as follows: ae 


“No certificate, however, shall be given or patent issued therefor, until ee 


- the expiration of five years from the date of such entry; and if at the Se 
expiration of such time, or at any time within two years thereafter, the > 
- person making such entry; or if he be dead, his widow; or in case of 
- her death, his heirs or devisee; or in case of a widow making such en- 
try, her heirs or devisee, in case of her death, proves by two credible 


witnesses that he, she, or they have resided upon or cultivated the same 
for the term of five years immediately succeeding the time of filing the 


7 affidavit, and makes affidavit that no part of such land has been alien- 


ated, except as provided in section twenty-two hundred and eighty- 
‘eight, and that he, she, or they will bear true allegiance to the goveru- 


ment of the United States; then in such case, he, she, or they, if at _ 4% 
that time citizens of the United States, shall be entitled to a patent, ¢ as 


oa i in other Cases ae by. law. 
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The section quoted is the law governing this case. As an answer to_ 
the question raised relative +o the necessity for continued actual resi- 
dence by the widow upon the tract entered by her husband, since de- 
ceased, it is not without ambiguity. | 
It coniaiis certain provisions and requirements which apply (1) to 
the entryman, (2) to the widow, and (3) to the heirs or devisee. 
_ He, she, or they must prove residence upon or cultivation of the tract 
entered for the term of five years “immediately succeeding the time of 


a, filing the affidavit.” What affidavit? Manifestly that required by sec-— 


- tion 2290 of the Revised Statutes, in which, among other things, the ap- | 


3 plicant must declare “that his entry is made for the purpose of actual 


settlement and cultivation.” 

‘When this language is considered in onnecton with that used in 
section 2291 it is clear that, so far as the party making the entry iscon- 
cerned, (designated by the word “ he” in said section,) actual residence 
is required, notwithstanding the use of the disjunctive “or” in the 
clause “ have resided upon or cultivated.” As to the widow or heirs, 
however, the intention of the law-making power is not so easily gath- 
ered from thelanguage of the statute. It may mean that “she or they” 
may secure the benefit of the act by either residing upon or cultivating, 
the one or the other as is most feasible—either being sufficient, both not 
being required ; orthe words “ have resided” may be construed as having 
reference solely to the entryman who took the oath above mentioned, 
and not to ths widow or heirs, and that ‘she or they” are required to 
cultivate and to cultivate only in order to hold the land and secure 
title. Whether either of the interpretations above given, or whether 
the view contended for by contestant, which is to the effect that the 
words ‘‘ have resided upon or cultivated ” should be construed as if the 
word “or” were “and,” meets the intent of the law, is a question not 
without doubt, when the general tenor and purpose of the homestead | 
law as a whole is considered. When itis remembered that the general © 
object of the law was and is to encourage the making and establishing 
of homes upon the public lands, while at the same time developing and 
utilizing the resources of the country, the view last mentioned would 


seem most nearly to conform to what Congress intended ; but when we © 


recollect on the other hand thatit is not the intent of the law to require 
_ an unreasonable or im possible thin g, we find a reason for the more lib 
eral interpretation. : 
Upon the death of a husband and peereeion it might, and in many 
cases would, be impossible, by reason of ill health, remoteness from 
_heighbors, natural timidity, poverty, or other causes, for the widow to . 
- remain upon land which had been entered by her husband and resided 
upon by him and her. | 
May it not be that Congress, recognizing these son tues and the 
danger of forfeiture if continued mosidence were required, intended to _. 
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ee oe provide that the widew. Or holes mishts save ake tients. seated Art the aa < 
- entryman and perfect the claim by cultivation without actual residence? 
_ -I find that’the question here. involved has several times been before 
fe this Department for its decision and action. December 4, 187A, it was 
held by Secretary Chandler, in the case of Dorame ». Towers (1 6, LL, 
. 438), “that the proper construction of section 2291 does not require the = 


heir or devisee to reside in person uipon ‘the land, but that its provis- Z 
ions are substantially complied with by continual cultivation of the — 


tract for the prescribed period of five years.” Again “the words‘or 
cultivated’ in section 2291, although heretofore held to apply more 
2 ‘strictly to what are designated as ‘adjoining farm entries,’ may, I think, oe 
_- without violence to the rules-of construction, receive this broader ap- 
plication as being evidently intended to provide 4 for all cases where per- 


sonal residence could not, in the nature of things, be. reasonably | de- 


<7 manded. M.. 


Accepting and following the jdeepeotatinn of the law as shove an- : 


eres Secretary Schurz, in the case of Stewart v. Jacobs, decided 


May 14, 1878, (1 C. L. L. ,459,). that “the heirs or devisees, though not 


2 required to reside upon, must, nevertheless, show continued cultivation _—- 
of the land.” | 


My immediate predecessor, Secretary Teller, in tie case eof. Cleary v 


Smith, decided by him June 14, 1884, (3 L. D., 465,) cited approvingly 
, Dorame v. Towers (supra) and held “that the possession of an admin — 
_ istrator or executor of 4 deceased claimant’s estate is constructively : 
the heirs’ or devisees’ possession ; such possession can only be sustained 
by continual cultivation of the claim until the expiration of five years, a 


oe The principle thus enunciated and the interpretation of the law as thus — 


- announced and acted upon by three of my predecessors, together with 


the reasons therefor, apply to this case, and, unless I change the rule 


and adopt a different construction, must govern it, for, so far as resi- fone 
...... dence or cultivation is concerned, the rule must. Be. held the same, 
~-. whether the party in interest ‘be the widow or the heirs or devisee. ot ees 


find no departmental decision holding a different view from that. ex. . 


23 pressed in the cases cited. FE therefore conclude that the decisions 
heretofore made have been uniform whenever a question similar tothat 
now before me has been involved. They have uniformly been to'the 
am | effect that in such cases as this continued cultivation is necessary, but - a 

actual residence is not required. I algo find on page 15 of the General — 

- 7 Circular, issued by your office March 1, 1884, with the approval ofthe 
. Department, and intended as a channel of general information to the 
public, that, following the rule laid down by the decisions herein cited, =~ 

it has been promulgated in substance that the failure of the widow, a 

children, or devisee to reside upon land which the husband or fatherhad = * 
entered, he having died, does not of itself subject the entry to forfeiture = 

on the ground of abandonment but that cultivation in good faith will 
Peer bs treated as a substantial. compliance with the Jaw. This | Tegulation oe 
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‘ evidently had its origin in the decisions herein referred to, and in view 
thereof its promulgation seems to have been justified. After a full and 
careful consideration of the question here involved, I am led to the con- 


clusion that the law does not either in its letter or. spirit require of the © 


widow of a deceased homestead entryman, who had up to the date of 
his death complied with the law, that she must, in order to hold and_ 
perfect her deceased husband’s claim, continue to reside thereon ‘until 
the expiration of the five years from the date of entry. 


In my judgment the law contemplates that continued cultivation and . : 


raising of crops may, in such cases, be regarded as a constructive con- 
tinuance by the widow of residence once established by the husband — 
- and becoming hers at his death, or at least as such evidence of inten- 
tion and good faith as will save to the widow the rights acquired by her 
husband and inuring to her at his death, so that she may without ac- . 


tual personal residence so ae the claim and receive patent for the | na 
. land. 


Your office decision dismissing the contest is affirmed. 
RAILROAD GRANT—STATE SELECTION. 


SOUTHERN Pac. RB. R. Co. ». THE STATE OF CALIFORNIA. 

A prima fisis valid school selection existing when the grant took efiect, excepts the 
land embraced therein from the operation of the grant, and the subsequent dis-” 
covery of the invalidity of the selection will not inure to ue benefit of the com-' . 
pany’s claim. a | . 


- Acting Resreiai Muldrow to Commissioner Soaks March 13, 1886. 

I have considered the case of the Southern Pacific Railroad Company : 
v. the State of California, as presented by. the appeal of the former from 
' the decision of your office, dated December 22, 1884, rejecting its claim 
to the NW. 4 of See. 17, T. 5 8. B. 2 W., 5. B. M, Los Ae a land 
_ district, California. % 
_ The record shows that said tract was selected - said State on June 
5, 1869, R. & BR. 2108, List No. 68, in lieu of the NW. 4 of Sec. 16, T.9 - 
N., R. 25 W., which selection, ait the date of said decision, remained un- 
banveled.: | 

The tract in controversy is in an odd numbered sation: within the ; 
dimits of the grant to said company by act of Congress approved March — 
3, 1871, (16 Stat., 573.) The right of said company is held to have at- _ 
~ tached to the oeanted lands upon the filing of the map of designated 
route in your office on April 3, 1871. On April 21, 1871, a withdrawal — 
was ordered for the benefit of said company, notice of which was re- © 
- eeived at the local office on May 10th, same year.. On October 25, 1884, 

.the State selected the s same tract in lieu of the SW. 4 4 of See. 16, T. 9 5.. 
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R15 w., 8. B. M., etch: selection was. rejected by ihe: district ae 

; officers, because of eoatlict with the withdrawal for said company. The 

ground of the second selection was that the State was not entitled to in- 
demnity for said tract in Sec. 16, T; 9N., R.25 W.,S. B. M., and it 
was sought to substitute the tract in Sec. 16, T.98., RB. 15 W., as the' 
basis for the tract applied for. 

The sole question presented is, did said selection in 1869 operate to . 
except the tract covered thereby from the withdrawal and from the 
_ grant to said company. 3 
Tt will be unnecessary to review ‘fies numerous decisions of this De- 
partment relative to the effect of selections or entries within the limits 
limits of a grant to the railroad company, such as that made to the 
Southern Pacific Company. 

The present ruling of this Department. is, that a selection or entry 
prima facie valid and subsisting at the date when the right of the rail- 
road company attaches excepts the land covered thereby from the grant. 


| In the case at bar the selection was allowed and was prima facie valid, ; ae 
| and the fact that long after the date of said grant and the time when a 
_ the company’s right attached, it was discovered that said selection was 


invalid, cannot affect the company’s claim. Its right had already been | 


fixed, and the selection of said tract being intact upon the record, wus — o 


such an appropriation of the land as excepted it from the grant. Such 


_” was the doctrine announced by this Department i in. the case » between ss : 
| the same parties, reported in 3 L. D., 88. 7 < 
Counsel for the company cite in supporé of the appeal; among others, ae 


7 ‘the case of Weimar et al. v. Ross (2 L. D., 129). But said decision was 


expressly vacated, on review, and the question to be determined was 
-held for farther consideration (ibid., 441). After an exhaustive oral ar- 


 gument, this Department decided in the case of Pecard v. Camens etal. 


(4. D. , 152), that such entries were not void, but voidable, and such pe Os 
was the final decision in the case of Weimar et al. v. Ross (ibid., 285). -_ 
Said decision rejecting the claim of said company is therefore affirmed. _ 


‘It is suggested in the argument of counsel for the company that the 
State has already selected much more land than she is entitled to under 
the school grant. If that assertion be true, then the amendment ap- 
plied for should not be allowed. Said decision, however, does not pass 
upon that question, and hence concerns! the same no opinion is ex- 
~pressed herein. 
Your attention is called to the fact that said selection has been can- 
-celed by your office since said decision was made. This was error. No 
action should have been taken until the final deter mination of the ap- 
pellant’s claim. 
You will cause said selection to be re- e-instated, and then pass upon 7 
the question of the right of the State to substitute the tract pec 
- which said. selection 1 is based. 
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_ REVIEW DENIED. 


- FELuer v. SUMMERS. 


| Application for review of departmental decision of Octoler 20, 1885, 

_ (41. D., 194) denied by Acting Secretary Muldrow, March 16, 1886. 
CONTEST—NOTICE—JUBRISDICTION. 

Tun Unirep STATES v. RAYMOND. 

In the ahiente of proper service of notice, objection 1 to the jurisdiction is not waived 

by proceeding to trial after a motion to dismiss is overruled. 


. Milne v. Dowling cited-and followed. 


| Seoretary Lamar to Commisstoner Sparks, Mareh 18, 1886. 


On J une 23d last your office canceled the homestead entry No. 10, 145 Se e 


of the E. $ of the SE. 4, NW. 4 of SE. i1and SW. 4 of NE. a On BLO. Ag * 
1. 48., RB. 27 E., Gainesville land district, Florida. 


It is ‘shown: from the record that said entry was made by Francis G.. 


- Raymond on June 17, 1882. On March 17, 1884, upon the report of a 
- gpecial agent of ‘your office, said entry was held for cancellation for 
failure to comply with the requirements of the homestead law as to 
residence and cultivation. Upon the application of the entryman a ~ 
hearing was ordered before the district land officers, and February 23, 
1885, was set for the trial. It is further shown that prior. to said hear. 
ing an effort was being made by the attorney for claimant to have the 
testimony taken before some proper officer in Jacksonville, | in said 
State, before whom the entryman would be able to appear in person and . 


- produce his witnesses to testify in his behalf. This attempt appears to- 


have been unsuccessful, and on the day appointed the district land _— 
_ Officers proceeded with the trial, and examined the witnesses offered by 
the government. Upon. the testimony taken, the register and receiver 


-. yvendered their joint opinion that said-entry was illegal; that the entry- 


man had failed to reside upon and cultivate said tract as se by : 
law, and that the same should be canceled. | 

At the trial, the United States was represented by said special agent, 
and the opinion of the district land officers states that, “the defendant — 
appeared by counsel, C. O. Hampton.” The record of the testimony 


ar shows that. the case was called at 3 p.m. , February 23, 1885, and that 


the words “no appearance” have two ines drawn through fein: and 
above is. written “‘C. O. Hampton, esq.” The counsel for claimant 
moved to dismiss the case upon the ground of the insufficiency of 
notice, which motion was overruled by the. register, upon the ground 


that “appearance upon the day of hearing was sufficient evidence _ | 


that defendant had received notice.” Your office sustained the ruling 
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ae of the. district land officers, for the reason that the objection t 6 the x no- ie ae 


a tice was made on a *“ technical ground.” 


It has been repeatedly held by this. Depeement that, anaee ee 4 ; 


2297 of the Revised Statutes, jurisdiction. rests in the local land office 


by the issue of due notice to the settler. Houston 2. Ooyle: 2. L Diy es 
- 58) ; ‘Edward F. Fritzsche (3 L. D., 208). | ak 

Tf the proper service of notice upon the settler has a been made, GP: 

objection to the jurisdiction is not waived by proceeding to trial aftera 


motion to dismiss the case is overruled. This doctrine is sustained by 


an the recent decision of this Department in the case of Milne ». Dowling : a 
 (4L. D., 378) citing Harkness v. Hyde (93 U. S., 476). In the case at 


bar the notice was clearly insufficient. There was no personal service : 
of notice,.as required by rule of practice No. 10, and the registered let. 
‘ter sent by the receiver does not appear to have been received until | 


February 2, when the hearing was ordered for February 23, 1885. 


It is not deemed necessary to examine in detail: one testimony in ie 
case offered by the government. | 
Neither Raymond, nor his witnesses, were present at the trial. It is 
shown that he is a very poor man, over seventy years of age; that he’ 
was a soldier in the Union army; and that, when he first applied to make 
entry, he told the register that he had made a homestead entry of forty | 
-aeres In one of the western States, and that he wanted to make another 
entry of one hundred and twenty acres, under the law giving additional 
~ rights to soldiers, section 2306 of the Revised Statutes. The opinion of 
the district land officers states that ‘upon being informed by the reg- 
ister that having once elected to take a homestead of forty acres, he was 
thereby estopped from taking more.” Mr. Raymond insisted that be-— 
cause he had not. received any benefit from his former entry he was en- 
. titled to make another entry, and he alleges that the register told him 
he could make another entry, if he would settle oo the land, and | 
thereupon he made said entry. a : 
Rule of practice No. 35, as amended, (1) niovides that, * In contested: ie 
cases and hearings anno by the Commissioner of the General Land — 
_ Office, testimony may be taken near the land in controversy before a = 


~ U.S. Commissioner, or other officer authorized to administer oaths, at 


atime and place to be fixed by the register and receiver and-stated in — 


_.. the notice of hearing. Me There appears to. be no good reason why such 
°*. aetion should not be taken in the case at bar. Itis therefore considered — 


that said decision of your office be and the same is hereby reversed, and : 


the ease will be returned to the local office, and the register and receiver 
- . should be directed to order a new hearing, in accordance with the rules : 
of practice, allowing the testimony to be taken near the land in contro- 
-versy, in accordance with said rule. Upon the receipt of the evidence 
go taken, your office will duly consider the some and render jadgment pe 
- mies eon, 7 , 
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ENTRY IN EXCESS OF QUARTER SECTION. 
| .. L&Gan v. THOMAS ET AL. | 


An entry covering more than one hundred and sixty acres will be canceled to the ex: 
tent of the illegal excess, but prior to such cancellation the entire tract i is reserved 
from all other appropriation. 7 


| Acting Secretary Muldrow to Commissioner Sparks, March 16, 1886. 


_ [have before me the appeal of Maria Jane Legan from your prede- ~ 
cessor’s decision of December 29, 1884, rejecting her application to file 
a homestead declaratory statement on the S. 4 of the N. 4 of Sec. 3, T. 
- 112, R. 69 W., Huron district, Dakota... 

The record shows that: she maie said application on June 5, 1884, and 
that it was rejected by the local officers on the ground tna the tract 
was covered by the subsisting pre-emption cash entries of George W. 
Thomas, made November 29, 1882, and Lake J. Watson, made Decem- — 


ber 7, 1883. She then appealed, allegin g that said entries were void, — 


because they covered 219.57 and 180.33 acres respectively, and that - 
_ therefore they were not a bar to her filing. Your offi ee, however, sus- 
tained the decision of the local officers. 7 
In my judgment, these cash entries were not void. The remedy = hioli : 
the Land Department applies to cases where an entry covers an illegal 
_ excess of land, is to cancel it to the extent of such excess. Until such - 
cancellation the entry reserves the entire tract from all other appropria- 
tion. In Simmons. Wagner (101 U.8., 260), the court said :—“Itis well _ 
- settled that when lands have once been, sold by the United States and . 


the purchase-money paid, the lands sold are segregated from the public 


domain and are no longer subject toentry. A subsequent sale and grant 


~ of the same lands to another person would be absolutely nulland void so | 7 ; 
long as the first sale continued in force. ” I think that thisrulingapplies = 


to the case before me, and if therefore affirm said decision. 
PRE-EMPTION AND HOMESTEAD RIGHTS. 
JAMES BRITTIN. 


One who has had the benefit of the pre-emption law, and secured the full amount of 
land allowed thereunder, may also enter one hundred and sixty acres as a home- 


stead. 
The commutation of a homestead entry under section aie R. 8. is not an exercise of. 


the pre-emptive right. . 
Secretary Lamar to Commissioner Sparks, Marek 16, 1886. 


James Brittin made pre-emption cash entry December 31, 1883, ai | 


the SE. 4 of Bec, 28, T, 154 N., B. 64 W., 5th P. ne Dents Lake, _ 


Dakota, 





~ 
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7 February 9, 1884, Brittin also made homestead entry oF iota 1 ‘and 2, es | : 
. and B. 4 of NW. dof Sec. 30, T. 158 N., R. 66 W., 5th P. M., Devils 


ie Lake, Dakota, and commuted the same - cash entry No. 669 Septem. is 


a ber 9, 1884. 


~ You held this last oe for cancellation, upon the eroind: that ine ex. : 


oe - hausted his pre-emption right y with his first ontry. and that his cash entry See | 
~ a o. 669 was therefore illegal. - oe 


‘The effect of your decision is, that a eoimnatation of a onesies - 


entry is virtually a change of such entry to a pre-emption, and. as the 
“applicant is only entitled to one pre-emption right, he cannot secure the — 
benefit of another by making entry under the homestead law. 


Two questions are presented by the issues made in this case. 

1st. Whether a person, who has availed himself of the benefit-of the _ 
pre- emption act and has received the fullnumber of acres allowed under 
that act, can also secure an additional 160 acres anger the homestead 
law? | 

2d. Admittin g that a person who had ‘Seniled himself of the benefit 
of the pre- -emption act may also be entitled to the benefit of the home-. - 
stead act, whether a commutation of the homestead entry to a cash entry 
under section 2301, Revised Statutes, is not an exercise of the pre-emp- 
tion right, and whether the allowance of such an entry is not practi- 
cally awarding to such applicant a second pre-emption right ? 

In his report of 1866 (2 Lester, 267) Commissioner Wilson, in speak- 
ing of the question whether a person who commutes a homestead entry 
can afterwards enter other land under the pre- -emption act, says: 

“On this point it has been ruled that where a party legally entitled | 
makes an entry.under the homestead law of May 20, 1862, and there- 
after at any time before the expiration of five years shall come forward, 
make satisfactory proof of his actual settlement and cultivation to a 
given day, and then pay for the tract, the proceedings merely consum- 


mate his homestead right as the act allows ; the payment being a legal 
: substitution for the continuous labor the. law would otherwise exact at | 


= his hands. 


‘A claim of this character 1S not a pre- emption, buta homestead, and. “ 
- as such will be no bar to the same party acquiring a pre-emption right, | 


-_. provided he can legally show his right in virtue of actual settlement | 
> and cultivation on another tract at a pened subsequent to the consum- 
mation of his homestead.” | 


| The only limitation upon his right under this intaepreedtion is, that — 
he shall not be permitted to consummate both entries at the Same time. 


| a This construction of the law has been uniformly followed ever since by ae 
the land office and the Department in administering the law governing 


the disposition of the public lands under the homestead act; and even — | 


‘if this statute would bear a different construction, I do not ‘think that 


- it would be in accordance with sound policy, or the exercise of a legal 
- discretion, to give to that law a different interpretation in the decision 
' of a case in which the conduct of the parties affected thereby was evi- 


_ ce 7 gently: controlled by the interpretation of that law ¢ as then ronouneed hy, ae 
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by the Department. .The official duties of the heads of departments are 


not merely ministerial, but.they are required to expound and interpret : 


the laws and resolutions of Congress under which they act. But inde- 
pendent of this view, I concur in the construction of the statute as given 
by my predecessors. 
Section six of the homestead act (299 B.S. ; peer ilene “That noth- 
- ing contained in this act shall be so construed as to impair or interfere 
in any manner. whatever with existing pre-emption rights.” And pro- _ 
vided further, “That all persons who bave filed their application for a — 
pre-emption right prior to the passage of this act, shall be entitled to 
all the privileges of this act.” Clearly the first part of this proviso in- 


-. tended to secure to those, who might avail themselves of the benefits of 


this act, the then existing right of entry under the pre-emption law; 
and the second part of this proviso was intended to secure to those who | 
had theretofore availed themselves of the pre-emption right the benefit 
of the homestead law in addition thereto. . For these reasons, I reverse 
your decision. 


REVIEW DENIED. 
CHICAGO Rook IsLanp & Pac. BR. B. Co. v. HASTON. 


Thoview of departmental decision of N ovember 28, 1885, (4 L. D., 265) 
denied by Acting Secretary Muldrow March 18, 1886. 


_ COURT OF CLAIMS—-ACT OF MARCH 3, 1883. 
LESSEPS AND LEPRETRE. 


The reference of a case to the Court of Claims, for its findings.and opinion is a mat- 
ter entirely within the discretion of the Department, and such action will not be 
taken except where assistance in the proceedings is deemed desirable. 


Secretary Lamar to Commissioner Sparks, March 18, 1886. 


By act of March 3, 1835 (4 Stat., 779), was confirmed the private land — 
claim of Alexander Lesseps, Charles Lesseps, and John B. Lepretre, 
described as No. 2 in class B in the report of the register and receiver 
of the southeastern land district of Louisiana, to be found on page 673, 
Vol. 6 Public Lands (33 Vol., Am. Btate Papers, Gales & Beaton's edi 
tion). 

Application was made to the surveyor general of said district in be. 
half of the legal representatives of the confirmees for the issue of serip 
in satisfaction of said claim, in pursuance of the provisions of section 

8, act of June 2, 1858 (1k Stat, 294). This application was Tejected by 
: that officer, whee decision on appeal was affirmed by your predecessor, 

from which affirmance an ppeen is now pending in this Department. 


é 
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‘Under date of February 10, 1886, Mr. Robert B. Lines, of this ron “ 


oar attorney for the legal representatives of the confirmees, made appli, 


ae - cation that said case be referred to the Court of Claims under section _* 
ae of the act of March 3, 1883 (22 Stat., 485). It is urged that this last 


ae application should be granted Beans the adverse decisions of the & Evi 


adie? surveyor general and of your predecessor are based upon a. decision _ - 
Ot made by Secretary Schurz, April 25, 1879, in the case of Madam Ber- 
. trand, where the facts were nearly tite same,.and which case isto-be °°: 


a found in the report of the Commissioner of the General Land Office for 


: 1879, pages 214-15.. While insisting that this decision .of Secretary — 


ee S Schurz was inconsiderately made and is in clear violation of the lan- 7 


" et guage and intent of the act of 1858, it is assumed “that in view of that : 
7 precedent, the Department will prefer to have a judicial decision of the 


a question involved.” Itis also urged that such a course (reference ; to co 


the Court of Claims) will “relieve the over-crowded docket of cases 


a before the law officers of thé Department and advance” the case of hee 7 


ae : | ' claimants. 


- Lam not greatly impressed with the force of: these te 


— - The second section of the act of March 3, 1883, commonly knownas 
the Bowman act, provides, “That when a claim or matter is pending in — 
any of the executive departments, which may involve controverted 
_ questions of fact or law, the head of such department may transmit _ 
- the same” to the Court of Claims “and the same shall be proceeded _ 
Boos with under such rules as the Court may adopt. When the facts and — 
~, conclusions of law shall have been found, the Court shall not enter judg- 


ment thereon, but shall report its findin gs and opinions thereon to the _ 


a department from which it was transmitted for its guidance and action.” | 
‘Said. act is intended as its title shows “to afford assistance and relief — geo 
tO... . executive departments” in the investigation of matters ce 
"pending before them. A reference under said act therefore is one em- 
___ -tirely within the volition and discretion of the head of a department, = 
~ and is intended “to afford assistance and relief to” him only whenitis 
deemed by him to be desirable. Therefore the fact that such reference = 
in this case would. ‘advance the interests of claimants” and expedite — oe 
the hearing of their application for scrip, 18 not a matter properly tobe = - 
es considered by me. Should this case be sent to the Court of Claims: ‘for: : 


— such reason, it could be urged with propriety that many other cases 7 


- should also be sent there, now pending in this Department and which 


av may not be passed upon as expeditiously as the parties nee, aoe 


ou therein may. desire. | Pe 
fe “Nor do I see that said case aiould be sehen because the questions 
a involved therein have heretofore been passed tpon by this Department. : 


. : adversely to the contention of claimants. ‘To refer cases because of such — 


med _ state of facts, at the instance of patiies interested, would be to treat the _ 4 


- .act of Congress as establishing a new Court of Appeals for reviewing ae = 
the decisions of this Department, and could be urged with propriety on aoe 


3 ey motion for review after an adverse decision. 
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When the case of the applicants herein comes up in its regular order 
it will receive a full and fair consideration. If they are entitled under 
_ thelaw tothe scrip asked for they will getit, if not it will be refused. The 
questions involved will be as carefully considered as though never be- 
fore passed upon by my predecessor. Though his opinion as to the law 
of the case will have, as it ought, due weight with me, it will not be blindly 
followed ; if believed to be wrong, it will be disregarded and the case: 
decided according to the dictates of my own judgment. 

Inform Mr. Lines that his application to refer said case to the Court 
of Claims is denied, inasmuch as I do not at present feel any necessity 
for seeking ‘‘assistance and relief” from it in the premises. , 


_ DESERT LAND ENTRY—COMPACTNESS. | 
STANTON v. DUEBIN. 


| in entry for three hundred gia sixty acres extending disks a stream for the distance 
- of two miles is not compact. 


Scorctary Lamar to Commissioner Sparks, March 18, 1886. 


i have considered the case of Frank F. Stanton ®. John H. Dit | 
involving the N. § of SW. 4, N. 4 of SE. 4, and SE. 4 of NE. 4 of Sec. 


10, and S. 4 of NW. Pants. 4 of NE. 4 of See. 11, T. 19 N., RB. 66 W., el 
Cheyenne, Wyoming, on appeal by Durbin from che a es decision Pdi 3 


of your office, dated June 13,1884. 


The local office decided against Durbin, and eaeuinmendad the can- or 


cellation of his desert land entry No. 199 of above tracts ; ang on n ap- 
_ peal your office affirmed that decision. 
A careful examination of the whole. case discloses no reason for re- 


_-versing said . decisions ; but on the contrary discloses several reasons 


why they should he affirmed. 
In the first place, the entry in its present shape should not have baci ; 

allowed in the first instance. It will -be observed that the entry is of 
three hundred and sixty acres, and the tracts embraced in it extend for 
a distance of two miles along and or hoth sides of aconsiderable stream 
of water called Bear Creek. An entry of that character is not compact 
in any sense of the word. See General Circular, page 30; and case of 
Maren Christensen, (4 L. D., 317). 

Secondly, it is very doubtfal from the evidence whether these tracts 
ever were desert land at all within the meaning. of the act of Mareh 3, 
1877 (19 Stat. , 377). : 

But ipngiee out of considertieti the question of the oupaciaee of 
the said entry, and also the character of the land embraced in it (for 
_ those were questions not directly involved in the contest herein,) and 

_ considering the testimony as to abandonment and failure to comply with 
_ the law, and it is clear that the contestant has made out his casé. 
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~ It is shown that the entryman not only failed to doaply with the aay - 


* ‘Hut also made no attempt at compliance. His entry was made inthe 
interest of other parties, who have been in possession of a part of the | | 

same for several years, and who conducted water Be said par a few caeee 

_ days prior to the hearing i in the case. | -_ 


Itis contended by the attorneys for defendant, that said third: parties . 


aed are merely the agents of Durbin to do the work necessary for the recla- _ 
. mation of said tracts. But a fair and impartial view of the testimony _ 
leads rather to the conclusion. that Durbin is the agent of said. third — 
parties for the purpose of acquiring the legal title to the lands embraced ; 
‘in his said entry, and then conveying to said parties. | _ 
Upon the whole, I am clearly of opinion that the decision appealed —s 


from bs to is and it ile is, affirmed. 
PRA CTIGE—PROOF FILED PENDING AP PEAL. 
FB. A. Seaman. 


Supplantontal neat having been filed during the pehaenees on a ieal: before the De- 
partment, of an ex parie case, it is returned for. the portuee consideration of the 
General Land Office. : 


Acting Secretary Mula ow to Commissioner Sparks, naveh 11, 1886. 
On October 27, 1885, you rejected the final proof of, and held for can- 


gelation the homestead: and cash entry of F. A. Seaman for the NW.4 
of Sec. 7, T. 117, R. 68, Bow Dakota Territory. From said decision 


Seaman appealed. 

Since the pendency of said piel alone this Denartiieny Seaman — 
has filed certain affidavits, by way of supplementary proof, intended to 
show his good faith in the matter of settlement, improvement and r resi- 


ee dence on said ‘tract. 


Inasmuch as said. entries were Hala for pancellation by you ieeeaate 


of want of good faith and a proper compliance with the requirements 
of law as to settlement, improvement and residence, I have concluded, —_— 
instead of passing upon said appeal, the better. practice would be tO 


return the case to you, in order that you may pass upon the newly filed 


- testimony ; accordingly the letter is sent to you, together with the par | 


- “pers tre nsmlistodt by your letter of December 19, 1885. 


_ APPLICA TION FOR BB-INSTA CEMENT. . 
- MILLIS ». BURGE. 


es An anpliéation for the re- -instatement of a canceled entry pone tases an. appropriation. 


of the land inv olved, subj ect however to intervening adverse tights. —— 


 Seoretary Lamar to Commissioner Sparks, March 20, 1886. 


te oS I have before me the case of George E. Millis v. Alfred Bur ge, in... | 
- volving the NE. 4 of Sec. 35, T. 17 S., R. 18 W., Wa-Keeney, Kansas, 
on appeal by Millis from your predecessor's decision of November 1, 
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| 1884, rejecting his pre-emption filing and allowing Burge to make final | 
‘prootl. 
The record shows that Burge made homestead entry No. 521 for this 
tract on Mareh 25, 1877, and that at the expiration of seven years there- 
after he had failed to make the final proof required by Jaw.. Thereupon . 
he was notified by your office to show cause why his entry should not be © 
canceled and the land restored to the public domain, and, failing to make: 
any appearance within the time limited, his entry was duly canceled at 
9 o'clock A. M., on July 28,1884. On the following day, Burge made 
_ application for re- iieapacnt of his entry and for leave to make final 
- proof, which was granted by your office on August 16,1884. In said 
affidavit he alleged compliance with the law for five years after entry, 
but admitted that he had not resided on his homestead thereafter. 
While said application was pending, to-wit, ‘August 7, 1884, Millis ap- 
plied to make pre-emption filing for the tract, alleging settlement July | 
27, 1884, or the day before the cancellation of Burge’s entry, with sub- 
sequent poaideniee and improvement; but the local officers rejected said 
a application because settlement was alleged as of a date prior to the can- 
cellation of Burge’s entry. Millis duly appealed to your office, protest- 
ing against the re-instatement of Burge’s entry and his right to make | 
final proof -until his, Millis’s, right to make his filing was disposed of, 
and alleging i in a corroborated affidavit that Burge had failed to comply 


with the law for the first five years after entry. Thisappeal your office 
_ dismissed in the decision aforesaid, for the reason that Millis’s filing was . 


offered after the date of Burge’s aplication for re- -instatement, and on — 
December 18, 1884, Millis took the appeal now before me. Meanwhile, 
to wit, November 24, 1884, Burge gave notice of his intention to make 


~~ final proof and, after due publication, it was made before the clerk of a 


court on January 7, 1885, Millis filing a protest against its allowance 
prior to the determinations of his appeal. It does not appear that a hear-, 
ing has been ordered, or that Burge’s final entry has been allowed. | 

If the facts alleged by Millis be true, under the settled rulings of the ; 


- Land Department he had a legal settlement on the land eo instanti that 
_ Burge’s entry was canceled; and, as he offered to file his claim within. 


the legal period, it was ae to reject it, notwithstanding the pendency 
of Burge’s application for re-instatement. It was ruled in the case of 
Sarah Renner (2 L. D., 43), and approved in Florey and Moat (4 L. D., 
365), that a pending. application for re-instatement constitutes an ap- | 
propriation and reservation of the land; but these cases are not to be 
taken as ruling that such an application prevents a prior appropriation 
by ‘settlement, and the filing or entry based thereon within the period 


provided by law. In the case at bar, Burge’s application for re-instate- 


ment was properly subject to the right which Millis acquired, by his — 
alleged settlement and subsequent residence, because made after date 


that said right was initiated. It was, therefore, error to allow Burge | 


_. to make final proof without a hearing, and pespecially so in’ the face of 
| Millis’s oe appeet | 7 
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a. ‘Your predecessor's decision is accordingly reversed, all proc sséeaings a 
-at the local office subsequent to the date of Millis’s appealarehereby set 
a - aside, and you will please direct that his filing be placed of record at 
r the date it was offered, and that a hearing be ordered, with notice to 
re both Daries: at which their several rights may be determined. 


VOID ENTR Y—HOW ATTA CKED. : 


| SHURTLEFY v. Keriy ET AL. 


| An application to. enter iad covered: by & prima facte void entry, secouipanied with . 


information charging the invalidity of said entry, isheld only for the ascertain- 
ment of the status of the entry thus attacked. If said entry is adjudged void 


EP. from inception, ‘the pending application should be received . as of the date made. 


| Seoretary Lamar to Commissioner Sparks, March 20, 1886. 


I have before me the Appeal of Edward Shurtleff from the decision of 
your office, dated . February 4, 1885, rejecting his application to make 
homestead entry of the NW. 4 of ee 26, T. lis N.; R. 57. W., ee : 


town, Dakota Territory. 


An examination of the case discloses the following state of ae 
On the 23d of October, 1882, one Samuel Edwards made timber culture 
entry No. 8229 of the SW. 4 of same section, township and range. By 
letter ““C” of date January 381 1883, your office, not being aware of the 
sald entry of Edwards, allowed William Kelly the right to make timber 
culture entry of the tract in question. Accordingly, on ‘February 24, 
1883, Kelly made timber culture entry No. 8535 as allowed. On the 21st 


of January, 1885, Shurtleff made. his application above mentioned, and 
asked: frst, That Kelly be ordered to show cause why his said timber 


culture entry No. 8535 should not be canceled ; Second, That a hearing 


be ordered and notice issued; Third, That in ‘cage. Kelly fails to show 
_ cause why his said entry should not be canceled, that said. entry. be. 
rs canceled, and he (Shurtleff) be permitted to perfect his homestead. en- 
try upon said tract in accordance with his said application, iis (Shurt- 


leff) agreeing to pay the expense of said notice and hearing. The local 


- ‘office on the same day transmitted said application to your office. - 
Upon consideration of the same, your office on the 4th of February 
following, rendered the decision from which the appeal under consider- 


.~ tion-is taken; held Kelly’s said entry for cancellation, because of its 


being illegal, and held further that Shurtleff could derive no benefit — 


ee from his application to enter said tract during the existence of Kelly’s 7 
_. said entry, and that when said entry is canceled the lend would be sub- oor 


ue” Ae ject to. entry by the first legal applicant. 


ae | am of the opinion that the ruling of your office, that Shurtleff could | : : : 
i derive no benefit from his said application during the existence of the. 
said entry of Kelly, was erroneous. Said entry being a second timber - 
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caine entry in a section was, for th at reason, prima facie void. If 


void, it was no segregation or appropriation of the land embraced init. 


The question of its validity, however, would have to be tried ina proper 
manner and before the proper tribunal, but in such trial the burden of . 
proof would be upon the entryman. An application to enter by a party — 
who is the informant, as in the case under consideration above, and 
who is seeking to take advantage of such illegality, made pending the 


- determination of the validity or invalidity of such entry, should besus- 


pended only to await such determination; and the entry having been | 
adjudged illegal and void in its inception: said application should be 
received and relate back as of the date when it was made. 

In the case under consideration, the entry of Kelly was held for can- 
cellation by your office on the 4th of February, 1885, as above related. 
He took no appeal from. such action, thereby admitting the charge of — 


illegality and invalidity of his entry in its inception.. Prior to the ex- ot 


piration of the time allowed for appeal, to wit: March 27, 1885, Kelly 
relinquished his said entry to the United States, thus terminating what- 
ever rights he had to the tract in question. 

Under the rule above announced, and the circumstances of this case, 
Shurtlefi’s application thereby attached, and by the doctrine or rela- 
tion was referred back to the date it was ‘offered. 

‘It further. appears that on the same day the relinquishment was filed, 
_ the local office permitted one Matthew S. Kelly to make homestead 
entry No. 14,451 of the tract in question. This entry in the face of the 
said prior application of Shurtleff should not have been allowed; or if 
allowed at all, should have been subject to said application. Said entry 
No. 14,451 will accordingly be canceled without prejudice.: | 

The decision of your office is accordingly reversed. 


__RELING UISHMENT—SETTLEMENT RIGHTS. 
SuiTH AND CRAWFORD. | 


The right to file a retina nisnnient is not ny upon the legality or illegality of 
. - the entry concerned. 
Though the record filing sccnedbd settlement, a second tiling is not necessary to pro- 

_ tect the pre-emptor in subsequently acquired settlement rights. et tn 


Secretary Lamar to Commissioner Sparks, March 20, 1886, 


I have before me the appeal of Albert E. Smith from the decision of 
_ your office, dated February 3, 1885, refusing his application to make a 
second ‘pre-emption filing for the S, 4 of the NE. 4 and the S. 3 of the 
NW. 4 of Sec. 1, T.4.N., RB. 4 E., Olympia, Washington, Territory. — 
The record shows that Smith filed pre-emption declaratory statement — 
No. 6109 for this tract March 10, ee settlement Mareh 1, 1883; 


(1819 L D-——-29 | 
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ae and that George A. Crawford made homestead entry No. 6645 of came | 
| jane June 10, 1884. | a 
_ - January 14, 1885, the local office transmitted the said snpHiation of ae 
Smith, acoompanicd by his affidavit to the effect that when he filed 


 gaid declaratory statement No. 6109, hehad not made actual, settlement ; 


a - upon the land; that he afterwards settled upon said land and. made 
valuable improvenients thereon; that upon consultation with an attor- 


ney he was informed that his first filing was illegal, not having been — 


preceded by settlement; and therefore asked to be allowed to make a — o . 
second filing for the same land. By the same letter was transmitteda 


_-yelinquishment, executed by Crawford upon the back of his duplicate 


receipt, of his said homestead entry No. 6645 of said tract. Accom- 


. panying this relinquishment i is an affidayit of Crawford, duly corrobo- - : 


~ rated, to the effect that when he made his homestead entry he knew of — 
the said filing of Smith, but that he was uncertain as to the validity of . 


- : _ gaid filing; that he is now satisfied that Smith has a valid claim to the _ 
land, and he does not desire to contest, because of Smith’s superior 


2 ‘rights and equities in the premises; and he therefore asked a restora- _ 
— tion of his homestead rights. - 
The decision of your office, from which the appeal nae sohaidetation | 


AG - is taken, held: First, That the application of Smith must be rejected, Pte 7 


because his failure to establish’a settlement before filing being hisown. 


willful act, he cannot avail himself of such laches to file again; Second, 


His application must be denied, because, in said application he alleges 


settlement six days after the homestead entry of Crawford was made; 


ee and, Third, “The application of Crawford to be allowed to relinquish _ 


his entry is also denied, it being a legal one, apparently in all rave 


7 and not a right which can be defeated by that of Smith.” oy 
Tam not aware of any law forbidding an entryman from filing a re: 
 linquishment of his claim because of its being a legal one in all respects. 


Section one of the act of May 14, 1880, (21 Stat., 140,) contains no such 
doctrine, but on the contrary recognizes the right to file a relinquish- 


~. ment of a homestead claim, whether it be legal or illegal. 


Your office evidently went upon the theory that Crawford’s relinquish- | 
‘ment and his application for restoration of his homestead rights were — 
- one and the same instrument, and that the relinquishment was to be- 
~ filed only on condition that said right be restored. This was error. A 
careful examination of the papers discloses the fact that the relinquish- 


ment was filed unconditionally; and the application for restoration, after 


reciting the fact that the entryman has relinquished his claim, then 
prays for a restoration of his homestead rights. The relinquishment of 


a claim is one transaction, and the application to make a new entry : is 


another. The relinquishment should always be filed when offered and — 


the entry canceled without any further action on the bat of the Gen- as 
- eral Land Office. : | | 
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The application for arestoration of iromestenal rights can only be con. 
sidered when the applicant shali apply to make entry for some particu: 7 
Jar tract of land. Seé case of Fremont 8. Grahan (4. D., 310). 

The relinquishment of Crawford’s claim removed the only bar, if there 
ever was any, to that of Smith. Consequently a second filing on his part 
is unnecessary, and his claim may be prosecuted under his rights ob- — 
tained by settlement. Charles C. Martin (3-L. D., 373); Hunt v, Lavin 
(ib., 499; Wertman ». ‘Blume (4 L. D., 423). 

The deeigion of your office is accordingly. reversed, and the land 
_ awarded to Smith, subject to his future compliance with the pre-emp- 

tion law. The homestead eutry of Crawford will be canceled under Hs 
relinquishment. 


_ACCOUNTS--SURVEY CONTRACTS. 
G. W. BAKER ET AL. 


The survey of a township, under the deposit system, should not be allowed on the | 
application of one settler, but a claim should not be rejected where the services 
were rendered in good faith, under a contract entered into when such an appl 
cation was held sufficient. 

That the amount claimed is in excess of the estimated liability on the éontract, 
or that the work was not performed within the time specified therein, does not. 
invalidate the claim; though in the latter case the rate of payment mBy be af- 
fected thereby. | 

For work completed within the specified ‘niet the account should be audited at the 
contract price, and for work performed thereafter, at arate measured by the value 
of such work, not exceeding the maximum rate allowed for such period, : 

It lies with the Commissioner of the General Land Office to determine by what method 
the accuracy and justness of accounts shall be ascertained, but where the evi- 
dence required by the regular proguoes is furnished, an ee rejection is not 
authorized. — - | = 


Seoretary Lamar to Commissioner Sparks, March 22, 1886. 


i: lave considered. the appeal of G. W. Baker and others ont your 
office decision of December 30, 1835, refusing to adjust and approve the 
accounts for balances claimed to be due on certain surveying CONRAD IS: 
numbered and dated as follows: ; 

# er: e | * * 

Of these contracts numbers 109, 132, 149, and 272 were made under 
_ the special deposit system. Nuimbéra 79, 94, 309, and 322 were made by | 
order of the Commissioner of the Genéral Land Office, to be paid out of. 
- the annual appropriations for that purpose, and number 346 was made. 
' payable from a deposit by California and Oregon railroad companies. 

One of the grounds for the rejection of the first class of these con- 
tracts was that the application of one settler is not sufficient to author- 
ize the survey of a township under the deposit system, and there is no 
aunty in the Department to allow such practice. | 
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y eoneur » with you. in hia? view, but at ‘ne time ne Sonali undet =. 
Couederation were made, and the work under {hem was done, the rule 


Ses of the Départment was, that the application | of one settler for survey cn 


_ was sufficient. While for future action we should administer the law . . 


as. we understand it, it would be eminently unjust to apply this view of 


the law retrospectively, and in consequence of the difference of views _ 


. of those legally charged with the administration of the law, deprive | 


those who did lawful work in good faith on a contract made by compe- 


tent authority from the compensation for their work: Hence, while the — 
_ interpretation that the application of one settler is not sufficient, should 
_ be adhered to in all future contracts, the doctrine should not be applied | 


retrospectively to contracts which were made and work thereon per- — aa 


. formed in accordance with range wee were in force when the contract 3 


oo was made. . at 
Contracts for the- survey of the sabe lands (when within his ‘general = os 


powers) become binding upon the United States when approved by the. 


- Commissioner of the General Land Office. As under. these contracts _ 


- work was not to be commenced until after the approval of the Commis- | | 
sioner, the contractors were authorized to presume that all proceedings a” 


"e _ were regular and legal. upon which such. approval was obtained, and 


after work has been commenced under a contract so approved, the gov- 


ernment should not on account of difference of opinions in those in- — 


trusted with the administration of the law be heard to impeach the au-— 


| thority of the surveyor general to make such contract; in the absence of e a 


fraud on the part of the contractors. 

The second ground on which you base your decision’ is, that the 
amounts claimed are in most instances for balances i in excess of the es- 
timated liability on the contract. . | 


- The object of the bond is to require faithfal paatonannes of the con- | ; = | 
- tract, and as security for reimbursement of money paid upon contracts 


re that have not been fulfilled. Therefore, if the contract has been faithfully —- | 


c complied with and the work performed, the contractors are entitled to: 


be paid for such services, although the amounts claimed exceed the es- 


_, timated liability ; and if the bonds filed are insufficient, additional-bond. 
should be required to cover the balance in excess of the entire liability. - 


The failure to complete the work within the time specified in the con- 


-_ : tract does not authorize. you to refuse to approve and certify. the ac- a ee 


- count for the amount properly due thereon. Such failure does not im-— 


pair its validity, except that payment can not be claimed from the ap- 

__ propriation for .surveys for that year, and. the rate of payment stipu- 
lated in the contract cannot apply to work pnp after the expira- 
tion of the time agreed upon. _ | 
. . The annual appropriation for the survey of public lands ere for. ee 
8 maximum rate that may be contracted for, and the Commissioner of 


- the General Land Office can. not contract for a greater rate. Hence, 
ree where a contract Pigvniatee that the work shall me ee within. a 
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given period, the. tate. aca upon. can only apply to work perfontied _ 
_ within that period; and for work done under such contract after the ex- _ 
piration of that period of time, the rate of payment must be governed | 


_ by the value of the work, but in no case to exceed the maximum rate 


fixed by the statute for such subsequent period, nor the rate fixed in 
‘the contract. Nor can the Commissioner, in extending the time for the — 
performance of the contract, retain the rate therein stipulated, if at the 
time of such extension the law has fixed a lower maximum rate. 

When a contract is made, although time in its interpretation may not — 
_ be treated as of its essence, yet every contract is presumed to be made 


* with a full knowledge of the law. As these contracts were made with == 
the knowledge that the rate fixed could only be obligatory on the United 

States during the time agreed upon in the contract,and theratefor each _ 

. year was ‘subject to change, if the rate after the expiration of the time - 


specified in the contract should be fixed below the contract price, such _ 
lower rate would be the maximum that could be paid on the contract. 

‘The Commissioner of the General Land Office has power and it shall 
be his duty to fix the prices per mile of public surveys, which shall an 
no case exceed the maximum established by law.” (Sec. 2400, R. 8.) The 
| maxinium rates are established by acts making annual Bppronrations | 
for that purpose. | 

There is not sufficient record bafors me to determine how these con- — 


tracts may be affected as to the time the work was completed and the ae 


rate then existing, but they should be audited under the rule above 
- stated, to wit: at the rate included in the contract for work completed 7 
within the time prescribed therein; and for work completed thereafter 
at arate measured by the value of such work, but not to exceed the 


maximum rate allowed for that period, nor the price fixed in the con- — 


tract; and the maximum rate for that period may be accepted as the 7 


“2 value of such work, if it does not exceed the contract price. 


I concur with you that there is no authority for the application of 
special deposits, to pay for surveys which were contracted to be paid ; 
for the general appropriation; and even if such authority existed, it - 


would be a question of administration resting in the discretion of hie: oe 
Commissioner, which I should hesitate to interfere with. The contracts — 


made payable from special deposits should be paid from such deposit. 


Those made payable from the annual appropriations should when certi- — 


fied and approved, be paid from the deficiency appropriation ; and those — 

Imade payable from railroad deposits should be gee for Papers 

to the law governing such cases. | 
This disposes of every question. presented by this appeal except as” 


to the last ground, to wit: That the account should not be passed to. - 


final adjustment without an examination of the work in the field. | 
It is insisted upon by appellants that the approval ot the surveyor: | 
general, mee with the Intrinsic evidence furnished by the field 


- 
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; “notes and plats themselves, now on file j in the Genieral Land. Office, ought a | 
- to satisfy the OnE IsSOneL that the ‘surveys have been nemnally and 7 


- faithfully made. 


The general rule certainly 1S, that the oath of the surveyor Before he 


~~ enters upon his work that he will faithfully perform his duties accord: a- 


_ ing to law, and his oath after the work is done that he has done go, cor- 
_ roborated by the oaths of his chain-carriers, with the additional assur- — 
ance of a bond in double the amount of all money paid on the contract, | 


-. conditioned that he will perform the work according to contract, and 


accompanied by the certificate of the surveyor-general of the district : 


approving the field-notes and plats, should be regarded as sufficient = 


prima facie evidence that the work was done, and if not done the 
bond offers sufficient indemnity. If there is no fact or presumptive 


evidence apparent from an inspection of the papers to support or sug- 
gest the i impression thatthe work was not done according to contract, © 
- the accounts should be audited according to rule, unless there is some 


affirmative fact within the knowledge, or some affirmative or extrinsic : 


evidence to rebut the prima ee case which a compliance with the 2 | 


general rule affords. 


‘The contract stipulates that. no payment. shall be made until ap- - a 
proved plats and certified transcripts of field-notes of the survey for — 


which the accounts are rendered are filed in the General Land Office; 

and this the law requires. But while the Commissioner may be justi- 
fied in approving and auditing accounts for surveys upon the filing of 
such approved filed-notes and plats, it is not obligatory upon him to ~ 


do so. In the case of George K. Bradford (4 L. D., 269,) it was held 


. that “it lies within the discretion of the Commissioner of the General — a 


Land Office to adopt’ such methods in the examination of accounts as 


may seem to him best caleulated to ascertain the justness and accuracy 7 


of the same.” But where the evidence required by the regular practice ~ ra 


3 is. furnished, with no evidence to rebut it, an ay rejection. oe he 
| not be exercised. 


While these contractors: are , entitled to nave their accounts nite ms | 


and certified according to the rule above stated without unnecessary 


- delay, yet if you have just reason to believe that the work for which — 


the accounts are rendered have not been. fully and faithfully performed, - 
it is not only your right bat your duty to satisfy yourself of this fact by _ 


be such means as you may adopt before finally adjusting them. If you 


are not satisfied to accept the work and audit the accounts upon the 
certificates of the surveyor-general, whatever mode you adopt to sat- 


isfy yourself that the work has been faithfully done should be put into 


execution at, ones that the perney may not be further delay ed i in this ~ 


as matier, 
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CONTEST—RELINQUISHMENT; APPLICATION—ENTRY. | 
PPAFF v. WILLIAMS BT AL. 


A relinquishment, filed with due notice of a pending contest and application to en-— 
ter, must be.regarded as resulting from the contest, and therefore inuring to the 
benefit of the contestant. 


A legal application to enter is, while pending, equivalent to actual entry, so far as 
the applicant’s rights are concerned, and withdraws the land embraced therein 
from any other disposition, until final action thereon. 


Secretary Lamar to Commissioner Sparks, March 24, 1886. 


J have considered the case of Michael Pfaff v. William R. Williams, 
involving the SE. 4 of Sec. 24, T. 102 N., BR. 56 W., Mitchell, Dakota, 


as presented by éive: appeal of A. D. Williams from vour office decision ._— 


of December 3, 1884, which, among other things, held for cancellation 

timber culture entry, No. 11,380, made by appellant, A..D. Williams. 
The following recital seems necessary in order to show clearly the 

relations of the several parties to each other and to the questions in- 


. volved under the somewhat anomalous and certainly unique proceed- _ 


ings had relative to the tract in question. It appears that William R. 


Williams made timber culture entry No. 1315, Yankton series, for the - 


tract July 18, 1878; that Pfatf initiated a contest against said entry 
February 23, 1883, chars ae failure “to cultivate and plant to trees, 
seeds or euteines or cause the same to be done during: one years 1881 
and 1882, since making said entry.” 

Notice of contest, dated March 1, 1883, was given by publication i in & 
weekly newspaper ‘for five Gomes weeks, commencing with the 
-issue of March 8, 1883, and ending with the issue of April 5, 1883, as - 


sworn to by 8. M. Figge, publisher of the Bridgewater Times, 7 which — 
the notice appeared. A printed copy of the notice is annexed tothe - 


affidavit of the publisher. A copy of said printed notice was also posted 
upon the land embraced in the contested entry on the 28th of March, 
1883, as appears by the sworn statement of George Bunning, jr. Said 
notice summoned the parties to the contest to appear at the local office 
on the 2d of May, 1883, at 9 A. M., to respond and furnish the testimony — 
concerning the alleged failure. Said notice, which was duly signed by 
_ the register, further directed that testimony in the case be taken before 
one J.B. Nation, at Bridgewater, Dakota, on April 26, 1882, 9 A. M., as 
provided by rule 35 of Rules of Practice. It appears that the notice — 
contained several errors: __ 

First, it set out that the allegation of contestant charged failure to cul- 
- tivate or plant during the year 1881, whereas the affidavit of contest 
read “during the years 1881 and 1889. ” Second, it named “ April 26, 
1882,” as the date when testimony should be taken, when April 23, 1883, 
- was the date intended. The publisher swears that the error in date was 

a mistake in his office, which was corrected as soon as noticed. On Apri? 
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7 23, 1383, contestant with counsel and sont alee by counsel appeared be 
fore the notary public designated to take testimony. ee 
~ Counsel for contestee objected to having said notary take the isa <s 


: = > mony, on account of the close business relations of the latter with the 
_ attorney for contestant. He also moved the dismissal of the contest, 


: because of the defective notice. Testimony was taken, however, both | 


: =e _ sides participating. The-witnesses examined on April: 23d were all for — : 
--. eontestant, but were cross-examined by counsel for contestee. Anad- 
_. journment was had to April 26, when testimony was offered and taken 


in behalf of contestee. Further adjournment, it appears, was had, but 


7S 200 additional testimony was taken before the notary. 


On May 2, 1883, the day named in the published notice for the ap- 


_ pearance of the parties at. the local office, both appeared either in per- 


son or by counsel, and further testimony was taken and sworn to before ee 


ac _ the register. This was in compliance with the request of one of the at- 


__torneys for contestee, made April 27, 1883, in a sworn statement, tothe 
effect that he was called away before the soneluston of the feiie by 
_ the death of a relative, and asking that the testimony of the witness or 
_ witnessesin behalf of contestee be taken before the ee and as Ba 
on the 2d day of May, 1883, 3 
os On said 2d of May, said attorney asked further continuance on n the ee 
_ ground of the absence of contestee in Illinois, and his desire to procure oe 
G ' testimony to show said contestee’s inability, by reason of serious and oe 
-_ protracted illness, to attend to his timber culture claim, ortoany other 
business. Said attorney on the same day filed before the register and | 
‘receiver a motion to dismiss the case, on the ground of defective and oy 
-. improper notice, and also because of the close and intimate businessre- = 
- - lations of the notary before whom testimony was taken and the attorney - 6 i 
for contestant, and generally upon the ground of gross premery mo 
the proceedings. 2. 
- The register, on the 25th of June, 1883, rendered judgment in the case, 
| finding the irregularities and defects as to notice. He, however, pro- = 
-_- eeeded to pass upon the testimony taken and to decide the case on its. 
“merits, which he did, holding that contestant had failed to show by . ae 
the testimony in the case that contestee had failed to comply with 


the law; on the other hand, that he had acted in good faith, and there- 


foo fore that the contest shioula be dismissed. In this opinion Hie receiver 
ars’ ‘concurred, as shown by his indorsement made thereon July 2%, 1883. : 7 - 
Upon notice of this finding contestant August 11, 1883, moved for anew 

_ hearing; after due noticeproperly and correctly published. This motion — 


7 ‘ 7 the register and receiver overruled January 21,1884, on the ground that 7 
_. it was incumbent upon contestant, pending the -proceedings under the 


. defective published notice, to move for a continuance to enablehimto 
make full and legal service of notice of all the allegations contained in 
-.. the affidavit of contest, and that having failed to do this, he could not a 
oe pubscauenttly be allowed to cure his laches in 1 the manner proposed. . | 
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iereanon contestant, Repeats 4, 1884, ‘appealed to your office from . 7 : 
the action of the local office dismissing ihe contest and overruling the — | 


motion for rehearing. | 
_ Pending the proceedings aforesaid, contestee, W. B. Williams, on the 
* 3d of August, 1883, executed a relinquishment to the United States of | 
the tract in qustion whith was filed in the local office and marked “ can- 
celed October 8, 1883, 2 p.m.” On the'same day Albert D. Williams, 
who, it appears, was a brother of W. R. Williams, applied and was al- | 
lowed to make a timber culture entry, No. 11380, for the tract, this while 
the contest of Pfaff against W. R. Williams was pending before the local 
office on the motion of contestant for rehearing, he cconteshans): also hav- 
ing applied to enter the land. 
_ From the foregoing it becomes apparent how A. D. Williams got into 
the case as a party in interest, and wey he is here as appellant from 
your office decision. 


-The decision appealed from held that contestant Piatt should have’ 


been allowed a new hearing. It also finds that the published notice, © 
though irregular, proved sufficient to bring contestee to his defence by 
counsel, and decides that the local office erred in receiving the contest 
of A. D. Williams pending the settlement of the contest of Pfaff still 

pending and under consideration, and that said Williams’s entry could 


7 only be allowed eu egh to the ment already eequited by any other per- a 


Son. 


iams filed an affidavit of contest as intimated by your office decision. 
The record before me simply shows that on October 8, 1883, the day on 
which W..R. Williams’s relinquishment was filed, A. D. Williams made 
timber culture entry for the land thus relinquished. The allowance of 
said entry was error. 

Itis well settled that an entry of record, and prima facie valid, re- 
serves the land covered thereby SO that, until cancellation, itis notagain — 
subject to entry by another. Graham v. H. & D. Ry. Co., (1 L. D. , 380) 5, “ 
| Henry Cliff, (3 L. D. 216); Ernest Trelut, (3 L. D., 229.) 

_ Further, a legal application to enter is, while menting: equivalent to 
actual entry, so far as the applicant’s rights are concerned, and its effect. 
is to withdraw the land embraced therein from any other disposition, 
until such time as it may be finally acted upon. Townsend wv. Spellman, - 
(2 L. D., 77); Davis v. Crans et al., (3 L. D., 218.) | 

Pfaff had applied to enter the f act in Gnestion: and his application 
was pending at the date when A. D. Williams’s entry was allowed. 

_. In view of the foregoing I do not find it necessary to discuss the 
effect of the defect in published notice of contest. The affidavit of 


TI do not find among the papers anything showing that A. D. wil ae 


contest was regular, and the defect or irregularity in the notice was the 


fault of the register over whose signature it was made, and not of con- 
_ testant. Whatever the proper proceeding by the register and re- © 
_ ceiver would have been on the objection and motions made (uring the 
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ee trial of the case, two facts are evident: First, that as a. matter of fact i 7 
-. contestee had knowledge of the initiation of contest by Pfaff, forhe = 
appeared by counsel, and made certain objections as to the character 


of the notice; and, ‘second, with that knowledge and pending Pfaff’s . 
contest and application to mntee. he (contestee) on the 8th of October, 


1883, more than seven months after the initiation of said contest, filed ae 
- ay relinquishment of the tract. | 


On these facts, and in view of all the circumstances, I am 0k the 
opinion that said relinquishment may very properly be regarded. as re- 


or, _ sulting from the contest, and therefore as inuring to the benefit of con-— 


testant, so as to give him the preference right of entry. This, notwith- — 


7 standing said contest, was at the date of relinquishment pending and. 


had not been prosecuted to final judgment. 7 

‘This view Ido not regard as in conflict with. Departmental decision : 
of May 20, 1885, in the case of Mitchell v. Robinson, (3 L. D., 546.) In 
‘that case the facts were widely different from those found here, and 
were such as to throw great. doubt. upon, if not to rebut, a finding that 
the relinquishment was prima facie the result of the contest. It was 
there claimed, (1) that the relinquishment had been offered at the local 
office and there refused before the initiation of contest, and (2) that 
Robinson, the party claiming adversely to contestant, had made setitle- 
ment before said contest was commenced; and on the e day when ne re- 
linquishment was tendered and refused. | 7 

I coneur in the conclusion reached by your. offi ce decision that the 
entry of A. D. ‘Williams should be canceled. — 


--RAILR cor GRAN. T—-ORDER OF WI THDRA WAL VACATED. 


ATLANTIC AND PACIFIC RAIRoap Company. | 


_ By the terms of the grant the terminus of the Wad was fixed at a point on the Pacific — 
Coast, when the same was reached by a route selected by the company and ap- | 


proved by the Secretary of the Interior; hence there was no authority in the De- . 7 


partment to accept maps of definite doontion showing an extension of the road — 
beyond such point, therefore, the withdrawal, made in accordance with such maps, 
; _ for the road as located between San- Buenaventura and San Francisco, is vacated, - 
and the land restored to the public domain. — | | 


Secretary Lamar to Commissioner Sparks, March 93, 1886, 


— On the ist day of February 1886, on special reports received foie et 


7 you, a rule was entered on the Atlantic and Pacific Railroad Company — 


‘to show cause why so much of the orders of withdrawal, dated the 22d 
day of April 1872, and the 23d of November 1874, of public land on 


. the alleged line of the Railroad of said company from ‘an Buenaven- a. 
 tura on the Pacific Ocean, to San Francisco, should not be‘revoked, => 


and the land embraced ener restored;” returnable on the 3d day of . 


a March 1886 at ten o’clock a. m 


DECISIONS RELATING TO THE PUBLIC LANDS. ABQ . 


On the 4th day of February 1886, a copy of the rule was served © 
on Messrs. Britton & Gray, attorneys for the railroad company. In re- _ 
sponse to which the said company, by its attorney appeared and, on the _ 
3d,.on request of the attorneys for the road, final determination of the 
. fale was adjourned till the 4th of March 1886 when, upon consideration 
. of the law and the evidence, it appears: That the first section of the 

act of the 27th of July 1866, (14 Stat., 292) provides for the construc... 
tion of the railroad and defines the route as follows: 7 

‘‘ Beginning at or near the town of Springfield in the State of Mis. 
_gsouri, thence to the western boundary line of said State, and thence, 
by the most eligible railroad route, as shall be determined by said com- — 
pany, to a point on the Canadian river, thence to the town of Albu- 
_querque on the River Del Norte, and thence, by way of the Agua Frio, 
or other suitable pass, to the head-waters of the Colorado Chiquito, and 
thence, along the thirty-fifth parallel of latitude, as near as may be found © 
most suitable for a railway route, to the Colorado river, at such point — 
as may be selected by said company for crossing; thence by the most 
practicable and eligible route, to the Pacific. | 

By the 3d section of the act, a land grant was made to aid in the con- 
struction thereof of twenty alternate sections per mile, on each side of 
_ the railroad line, as said. company may adopt, through the Territories 
of the United States; and ten alternate sections of land per mile on | 
each side of. said railroad, whenever it passes through any State. a 
On the 16th day of April 1874, 12th day of March 1873, and the 16th — 


_ day of April 1874, several respective maps of definite location, of dif. 


ferent sections of the road, were filed, which carried the definite loca- 

tion thereof to San Buenaventura, on the Pacific Ocean. | - 
On the 12th day of March 1872, and the 16th day of April 1874, maps 

‘of definite location of sections of the road, were filed, by which its line 


-. of definite location was carried from San Buenaventira to San Fran. 


cisco. These maps were approved, and, in pursuance mnereok, the lands. : 
in the grant were withdrawn. = 
On the 26th day of October 1869, the company filed a map of definite — 


location, directly from the Colorado River to San Francisco, which the 


' Seeretary of the Interior declined to approve. No portion of the road 
between San Francisco and San Buenaventura has’ been built. 

By the filing of the several maps of definite location two distinct 
routes from the Needles, a point near the eastern line of California, to. 
. the Pacific Ocean, were selected by the company, the northern route 

_ reaching the Pacific Ocean at San oo? the southern at San 


- Buenaventura. 7 
By the filing of maps of definite location on the 12th day of March . 


1872, and the 16th day of April 1874, the line was intended to be estab- 
r lished, , connecting San Francisco and San Buenaventura. To this por- 
tion of the line the rule to show cause applies. The questions necessary 

to be determined in this rule are; Is there any land granted to the road 
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on this portion of the line? And if there is no grant, is the former 


action of the Department in accepting the maps of definite location oe! 


-- and withdrawing the land from sale, such final action as to now prv- 
- clude revocation by the Department on the principle of res judicata ? 7 
On the determination of this rule it is not necessary to decide whether 

the route claimed by the company in 1869 to San Francisco, or that ° 


_ ¢laimed in 1874 to San Buenaventura, is the legal route of the road, as | 
in either event the same result would follow, as both points are on the : 
Pacific Ocean. The language of the grant is, ‘To the Colorado River — 


~ at such point as may be determined by the company for crossing, thence i 
by the most practicable and eligible route to the Pacific.” 

While this legislation leaves the company, with the approval of the 
Secretary of the Interior, to determine what -is an eligible and practi- 


cable route to the Pacific, it makes the. Pacific, when reached, the ter- 
3 minus of the road; and when the Pacific was reached. by a route which 


| "was selected by fie company and approved by the Secretary, the ter- _ 


; minus was reached and it was beyond the power of either or both to | 


extend the road about three hundred and eighty miles beyond the ter- 


minus fixed by law, and increase the grant of the lands by the govern. | 
| ment to that. extent. The same assumption of power that could justify 
the extending of the line in this case, after the ocean was reached, could | 


ce - have carried it to the northern line of Washington Territory orthe south- = 


ern line of California,—which certainly was not the intent of the act of. ‘ 


_. 1866, Hence, as there was no power in the officers of the government 


to thus extend the grant, after the legal terminus of. the road had been 
reached at the Pacific Ocean, the acceptance ‘of the maps of definite lo- 


a cation between the points deseribed in | the rule, was without Dower and ie - 


- void. . 
In answer to iis principle of res ee asserted 1 in response to the 


rule, (with full recognition of the doctrine when sapplioable) it does not | 
a apply 4 in this case. a 

_. he principle only exists wie the tribunal high: renders the dais. | 
ion has jurisdiction. of or power over the subject decided. As the only 

power to approve maps of definite location in this case is conferred by 


in at the act of 1866 and that power only extended to the Pacific Ocean, when — 
that terminus was reached the power was exhausted and the approval | 


pf all beyond was in excess of the authority of the departmental officers — 


and could have no greater obligatory legal force than should havebeen 
= 8 accorded to like action by any other person who was not, an officer of the Ben ae 
- Department. | 


To the claim that the line jiciniea in the nile has been noreaged 


* “ and money raised on its credit, it is a sufficient reply. that the mort- Ne 7 
~ gagees could have a lien upon no greater title than the mortgagor and — 


if, through negligence or a mistake they took a mortgage on that to. 


- which the mortgagor had no legal claim, and which reasonable diligence 
in the examination of the title would have shown them, the muster ie ee 


is their own and should not be penne oy the vation. 
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) | Then, as the legal terminus of the road, whether at San Francisco or — 


- San Buenaventura, terminated the grant, there is no occasion longer to — 
_ reserve the land included in the orders of withdrawal referred to in the 


rule. 
The rule to show cause is made absolute and, after the publication of 
the usual restoration notice, which you are hereby directed to give, the _ 
land withdrawn between San Buenaventura and San Francisco, will be | 
| restored to the ee domain. — | 


CONTEST—PREFERRED RIGHT OF CONTESTANT. 
AUSTIN v. NORIN, 


The local office may aioneuly entertain a contest wherein the legality of a homestead 
| entry is called in question. | 

. The contestant in such a case is entitled to aa: the benefits incident to the successfal 
termination thereof, although the facts alleged as the basis of such contest were. 
of record prior thereto. , 


: Secretary Lamar to Commissioner Sparks, March 27, 1886, 


I have before me the case of William Austin v. Frank L. Norin, in- 
volving homestead entry of the NE. 4 of Sec. 25, T. 107, R. 67, Mitchell, 
Dakota, on appeal.by Norin from your predecessor’s decision of Novem- 
ber 14, 1884, holding this said entry for cancellation. a 

On October 22, 1883, Austin filed a contest against Norin’s homestead 
entry. The affidavit of contest is written on the usual printed form 
which charges abandonment for more than six months, but written be- 
tween the printed lines is the allegation that Norin is living on his pre- 
emption claim, while holding the homestead claim, and has not made 
' proofon his pre-emption. It is very clear from an inspection of this - 
affidavit that the contest was based on the illegality of the entry. 

At the hearing before the register and receiver, the claimant appeared 
and moved to dismiss the contest for want of jarisdiction in the local 
land office; the illegality of the entry being involved. 

Said eoudn was granted and the. contest was dismissed by the local - 
officers, on the ground that it was premature as to abandonment, and 
that they had no jurisdiction of the question of illegality; that fen 
_ proceedings should have been initiated. before the Commissioner of the 

General Land Office. On appeal by Austin your office held that the - 
contest was premature in respect to the allegation of abandonment;. 
that as Norin was living on his pre-emption claim for some monthsafter _ 
entry, his homestead must be canceled; but that the contestant could 
hot acquire a preferred right of entry, "s for the reason that the office 
_was already in possession of the facts of the case.” 

From this decision Norin appealed, alleging as error (1) In holding. 
that Norin’s homestead entry should be canceled, without first giving — 
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is -- him a Heavin®: (2) In holding that Norin’s houiestend entry ‘should be: : 
_ canceled, because he had entered land under the pre- emption law... 
The record shows that when Norin made his entry, to wit: on May 9, 


1883, he had a subsisting pre. emption filing for a different tract, made — 
7 April 25, 1883, on which he was then residing, and where he continued 
to de until November 6, 1883, when he made final pre- emption proof. 





_. The residence of the homestead claimant commences from the date on 
- which he makes his entry. Whilst a pre-emption claim is pending, the 


claimant can not make a homestead entry without abandoning his pre- 
~ emption claim, because bona fide residence can not be maintained upon 


two different tracts at the same time. J. J. Caward, (3 LD. , 505); 4 “ 
_ Bufus McConliss, (2 L. D., 622); Collar v. Collar, (4 L. D., 26), 7. 
In McConliss’s case, the expression occurs: ‘*He was not required to | 


- commence residence on his homestead tract until within six months 
from the date of his entry; but having done so immediately upon bis _ 


entry, he must be held to all the legal consequences that result there-- = 


from.” This expression which is mere dictum is not in harmony with __ 
the decision of the case, nor the current of anthony, and will not be a: | 
followed. | 
 ° The fact that Norin in ‘the record admits that he 1 was at tiie time of 
- fiis homestead entry living upon his subsisting pre- emption filing, for 

which he had not offered final proof, dispensed with the necessity of a 


- hearing, and your office committed no error in cancelling his entry upon | 


the evidence presented by the record. 
When a contest is initiated on the ground of illegality of entry, the | 


ay a government is a necessary party, acting on the information of the con 
 testant. If. the affidavit of the contestant develops. such a state of 


~ facts as to show that an attempt is being made to acquire title to publie 


lands in violation of existing laws, the local officers should take testi-_ 
. mony upon the issves made therein, and forward the same tothe General 
Land Office; Smith v. Brandes, (2 L. D., 95); Condon v. Arnold (id. 96). 
-_ Austin therefore had the right to initiate this contest upon the ae eis! 
alleged, with all the rights incident to a successful ter mination of such’ 


’ contest, notwithstanding the land. office may nave been in POSsession a 


: of. the facts alleged by him. | 
Your. predecessor held that Austin acquired no prior Light of entry 


~ of the said land, for the reason that the office was already in possession 


of the facts in the case. From this part of your decision there was no | 


appeal. An appeal from this decision was not necessary to preserve 7 
his rights. He made no application to enter the land, nor was such an 


e ; application essential to his right to initiate the contest. The sole 
question made by Austin’s contest was the legality of the entry of 


Norin, and it is upon the successful termination of this issue that his . 
:. ne depend. | 3 
_. In all cases where any person has sonal: paid the iand office fees, : 


oe, and Pee the cancellation of any. pre- Sep HONs homestead, or tim- 
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| ber. culture entry, he shall be notified by the register of the land office 


of the district in which such land is situated of such cancellation, and 


‘yhall be allowed thirty days from date of such notice to enter said 
lands. 

Austin may not have intended to enter the land at the time of filing 
the contest, but that does not bar him of the privilege of exercising 
that right at any time within thirty days afternotice of the cancellation. 
_ Hence, as the question as to whether the cancellation was the result of 

Austin’s contest, and whether he hada right of entry by virtue thereof 
was not put in issue, this decision was upon matter foreign to the record. 
I therefore make no ruling as to Austin’s right of entry, that being a 
matter that should be passed upon hereafter, if he should elect to ex- 
ercise it. Your eecision cancelling the entry of Norin is therefore af: 
firmed. 
| On Sap ieniber 16, 1884, while this case was pending in your office, 
~ Thomas H. Null made application to enter this same tract. The local 
officers rejected his application, and on appeal your office affirmed their 
decision. From this decision Null appealed to the Department. The 
decision of your office rejecting his application is also affirmed. 


HOMESTEAD ENTRY—ACT OF JUNE 15, 1880. 


GILBERT v. SPEARING. 


. The right of entry is complete, and in contemplation of law the land is entered, from 


the moment when the application, affidavit, and legalfeesare placed inthe bands, 


of the local officers, if the land is properly subject to such appropriation. | 
A purchase under this act cannot be allowed during the pendency of a contest involv- — 
ing the right to make the entry in question. 
No action should. be taken under a contest relating to land already involved i ina suit, 
pending on appeal, until the final disposition of the first. case. 
Secretary Lamar to Commissioner Sparks, March 27, 1886. 


. [have considered the case of Gustav Gilbert ». David sneaminee as 
presented by the appeal of Spearing from the decision of your office, 
dated September 30, 1884, refusing his application to purchase under 
the act of June 15, 1880, (21 Stat., 237,) the land covered by his home- 
stead entry of the NW. fof Sec. 20, T. 99 N., R, 55 W., Yankton land 
district, Dakota Territory, and holding said entry for cancellation. 
The record shows that Spearing made his homestead affidavit at 
_ Swan Lake on June 4, 1880, before the clerk of the district court of 
Turner county, in said Territory, which sets forth that he was duly 
qualified to make homestead entry, and that he then resided upon the 
land applied for. The application, affidavit and fees were transmitted | 
to the district; land office, and on June 15, 1880, said entry was placed 
upon record, and the receiver’s receipt issued therefor. 7 

It appears that one Benjamin H. Minturn filed his pre-emption declar... 
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a atory statement for said tract on August 18, alleging settlement dioreon eee 


. May 27, 1880. Spearing initiated a contest genet said filing. A hear- 


: ing was had and the case finally decided by this Department on March a 


4 , 1883, holding that Minturn’s “ filing for the tract in contest was ille. = _ | 


ae _ gal and must be canceled, and the land awarded to the plaintiff.” 


On August 9, 1882,. Gilbert filed his affidavit of contest, alleging 


abandonment for more than Six months and non- -compliance with the 


oe requirements of the homestead law, and November 8, same year, was 


; _ set for the trial of the case. Upon the day set for trial, both parties | 
appeared in person and with counsel. ‘Spearing, by his attorney, moved — 
~ . to dismiss the contest, on the ground that a prior contest involving the | 


game tract was still pending on appeal, which motion being overruled, 


~ he made another motion to dismiss because of the insufficiency of the. 
_ affidavit, which motion was also overruled. To the action of the regis- 
ter and receiver in overruling each motion, Spearing duly excepted. 
_ Spearing then offered proof and payment for said tract under the second 
section of said act of June 15,1880. With said proof Spearing offered — 
_ his affidavit setting forth that the homestead affidavit was made before 
said cierk of said court, and the legal fees for entry were paid to him on 
June4, 1880 ; that said clerk undertook to transmit said affidavit, appli- 
— cation and foes to the local land office ; that there was a daily mail from 
the place where said affidavit was made to the local land office in said 
_ Territory, and that the affiant believed that said entry papers and fees 
were duly mailed, and were received at the local land office on or about 
- June 5, 1880, but that on account of press of business, or for some other 
reason, said entry was not placed of record until June 15, same year. 
The district land officers refused to essed said proof and payment for the 
following reasons, to wit: | 
1. “Claimants homestead entry’ was ; placed on record J une 15, 1880, 
-and therefore can not come under the eae of the act of J une 1, 
- 1880.” 
2. «The right of claimant to make proof under act of J une 15, 1880, | 
should be determined by the date. his entry was put on record at this 
office. 2 
—-8& The fact. that Mr. Speatitigia | homestand ree aad affidavit 
_ for the tract in controversy were made before the clerk of the district 


- court for Turner Co., Dakota, on the 4th day of June, A. D. 1880, is - 


- undoubtedly correct, but his farther statement that he believes that — 


said clerk immediat tely forwarded said papers to this office, and that said: ns 7 
papers were received by us June 5, 1880, is neither substantiated by. 
any record evidence, nor by the testimony of the said clerk of the - 


court.” bab 
The claimant eet to the rela as above ae forth. Upon ap- : 


peal, your office held that the pending contest between Spearing and 7 


_ Minturn was no bar to a contest against said entry ; -and that, because 


ie - al said ene. was not made a matter of public record: Her to June 15, 
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a 1880, and was not placed upon the records of the local land office priow ae 


to ae date, therefore the proof and payment must be rejected. | 
| Rules of Practice No. 52 and 53 provide that after a specified: time, 

upon the closing of a contest, the register and receiver shall forward _ 
_ their report, together with the testimony and. all the papers in the case, 


to your office, describing the case by its title, the nature of tlie contest, 


and the tract involved, and they shall thereafter take no farther action 
affecting the disposal of the land i in contest until instructed, by your 
office. | 
In the case at bar a Goutent had on ‘oes vianaly terminated before 

the local office involving the same tract which was still pending 0 on ap: 
peal. 
The filing of the affidavit of contest — Gilbert did not authorize the - 

local land officers to order a hearing against Spearing’s entry already - 
involved in a suit pending on: appeal. | No action should have been | 


_ taken until the case of Spearing v. Minturp had been finally determined. | = 
Such was the ruling of this Department in the case of Durkee v. Teets  — 


(3 L. D., 512), and adhered to in the same case on review (4 L. D., 99). 

The second section of said act of June 15, 1880, provides 66 that. per: 

sons who have heretofore under any of the homestead laws entered _ 
lands properly subject tosuchentry * * * * * may entitlethem-— 


-. selves to said lands by paying the government price therefor * * * oO 
_.* * Provided, this shall in nowise interfere with the rights or rélaims. 


of others who may have subsequently entered such lands under the 
- homestead laws.” | 
It has been uniformly decided by this deuce that the right of | 
| purchase under said section depended upon three conditions, to wit: 
(1) That the entry was made prior to June 15, 1880; (2) That the land 
entered was ‘properly subject to entry ;”. and (3) "That the land has — 
not been subsequently entered or the right of entry has not been. . 


_ subsequently acquired by some other person.  Gohrman v. Ford (8 C. _ 
_ L.O., 6); John W. Miller (1 L. D. 83); Bykerk v. Oldemeyer (2 L. D., 51); 


| Whitney ». Maxwell (ibid., 98); Pomeroy v. Wright (ibidem, 164). 
What then does the word entry mean as used in the land laws of the 
United States? The Supreme Court of the United States, in the case 
of Chotard v. Pope, reported in 12 Wheaton, p. 586, uses the following | 
language: “It means that act by which an individual acquires an in-. 
ceptive right to a portion of the unappropriated soil of the country by. 
filing his claim in the office of an officer known in the legislation of sev- 
eral States by the epithet of an entry-taker and corresponding very 
much in his functions with the register of land offices, under the acts of 
the United States.” This definition was accepted by this Department | 
- in the case of John W. Hays (3 C. L. O.,21). In the case of Thomas v. 
- St. Joseph and Denver City R. R. Company. (ibid., 197 :) this Derart- 
ment, construing Sections 2289 and 2290, said: | 
_ «Bach of the three elements of which this transaction is composed | 
| ae L p——30 , 
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a - forms an , essential part thereof =the application, the affidavit. and: eee we 


payment of money ; and when the application i is presented, the affidavit 

- + made and the money paid, an entry is made, arightis vested.” © 

In Section 2297 of the Revised. Statutes the date of filing the affidavit at oe 
is the time from which abandonment or change of residence must be ~ 


_ proven, in order to cause a forfeiture of the land so entered. It will be. | 


_ observed that the word “entered” is also used in the proviso, and it was 


held by this Department, in the case of George 8. Bishop (1 L. D., 95), — 


eo that although the proviso stated that this right of purchase “shallin 
no wise interfere with rights or claims of others who may have subse- _ 


- quently entered such lands under the homestead laws,” yet a pre- emp- 


tion filing made for the land after the cancellation of the entry vont. : 


bar the applicant’s right of purchase under said act. 


To the same effect is the departmental decision in the case of Charles 


Martin (3 L. D., 373). Both the register and receiver and your office - 


refused said aaplication to purchuse, upon the ground that. said entry 
_ had not been placed upon the record prior to the date of the passage of 
said act. 

_ Ithas. been repeatedly held by the Deparynen’ and by the Supreme _ 
. Court of the United States, that when an applicant to enter public land 
has (one all that the law requires of him, his-rights will not be lost by 
- the failure or neglect of the district land orivers! to do their eae Lytle 
‘v. Arkansas. (9 How., 333). | | 

When the honibetedi application, affidavit and legal fees are prone 
placed in the hands of the local land officers, and the land applied for 
is properly subject to entry, from that moment the right of entry is 
- complete and in contemplation of law the land is entered. 

In the present case there is no positive evidence when the entry 
papers were received at the local office. It was the duty of the local 
_ Officers.to indorse upon the papers when received. The district land 

- Officers do not say that they were not received prior to June 15, 1880, 
nor do they. say that they were acted upon the day they were received 
by them. The homestead affidavit shows, and Spearing swears that: 
he made it before the clerk of said court on June 4, 1880, and paid him 
the fees required by law, and that said clerk andertook to transmit 
said entry papers and fees to the loeal land. office, distant forty- five - 
miles, and to which a mail was carried every day, and therefore it may — 


be true that said papers were received at the local land office prior. — 


tod une 15, 1880. But the same rule which forbids the initiation of a — 
second contest, equally forbids the purchase of said Jand until the final : 


ut determination of the prior contest. Hence, Spearing’s application to 


_. purehase under said act: was made prematurely, and should have been 

- nel: to await the decision in the contest: pending on appeal. | Bs 
Since this Department determined the contest between Spearing and ao Se 
| Minturn i in favor of the former and awarded the land to him, the case 
should be returned to the local office to be disposed of | in Aecordanee . ae 
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with the rules of practice. Spearine should berequired to furnish sach 
additional evidence as he may be able to show the exact time when said 
entry papers and fees were mailed to the local land officers, andin case | 
_-it shall appear that the same were transmitted to the local office prior | 


__ to June 15, 1880, Spearing’s application should be allowed and the con. 


test’ distninsed: Te not so shown, then Gilbert should be allowed to pro 
ceed with his contest. | 
. The decision of your office is modified accordingly. 


' TIMBER TRESPASS. 


FREDERICK FISH ET AL. 


The government will not institute proceedings in case of trespass committed upon . 
lands ineluded within the pre-emption entry of another. 


Scoretary Lamar to Commissioner Sparks, March 27 ; 1886. 


I have received and considered your communication of July 11th 
1885, transmitting two reports by Special Agent Harlan relative to an 
alleged timber trespass in Dakota, by Frederick Fish and John Rosen — 
crans, of Newport, said Territory, on pre-emption claim of one John C. 
Hackett, during the month of February 1885. 

Hackett filed pre-emption claim for the land trespaséed on in oven: 


__ ber 1884, has made final proof therefor since the date of the trespass, fet 


and. is still residing upon the land. 3 
As the government has no pecuniary interest in the question involved 
in this case, and the pre-emptor who is to be benefited has an ample 
_ remedy through the courts for the injury caused to his land by the re- 
moval of the timber, the mere fact that the title remains in the gov- _ 


_ ernment, patent not having issued, does not. per se impose upon the — 


United States the duty, under the circumstances, of instituting and — 
carrying forward legal proceedings against the trespassers, either to_ 
punish them for their violation of law in cutting and removing the tim- . 


ber, or to recover damages for the injury done to the land by its ae i, 


moval. 


VOID ENTEY OF RECORD. 


J EREMIAH H. MURPHY. 


A subsisting void entry is no bar to the subsequent legal application of the person 
ae who made such entry. 


Secretary Lamar to Commissioner Sparks, March 27, 1886. 


—Lhave considered the appeal of J eremiah H. Murphy from the decis- 
ion of your office of August 30,1884, rejecting his application to make 
timber culture entry for the N W. 4 - of Section 8, Township 113, Range 
4; Huron, Dakota. 
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This tence was embraced i ina lot of entries known: as the Spanos en- 


tries, and was entered by Louis Bernchein, January 22, 1883, as timber | a 


| _eulture entry No. 1005. By letter of November 2, 1883, the Commis- - 
sioner of the General Land Office notified the register and receiver that = 
—-.. all of these entries were held for cancellation, as being fraudulent. im: 


2 their inception, and directed the local officers to notify the parties to 


‘ _ show cause within sixty days why they should not be canceled. By a 
letter of January 25, 1884, the Commissioner, referring specially to a 


ae Entry No. 1005, Louis Bernchein, J anuary 22, 1883,” and reciting 
that no cause bein’ shown why these entries should not be canceled, ~ 


- says: “I have this day caused said entries to be canceled on the files 


and records of this office, and you will so note on your records... 
_ notifying the several parties of the action taken, and that they 
will be allowed sixty days in which to appeal therefrom.” | 
Before the expiration of the time allowed for appeal J eremiah H. 
- Murphy, on February 6, 1884, made timber- culture entry No. 4502 for 
- this tract.. By letter of April 29, 1884, the Commissioner notified the 
local officers that, no appeal haying been taken by Bernchein within © 
sixty days from the decision canceling his entry, the decision had: be- 
come final; and they were notified to hold the land subject to entry by 


- the first legal applicant. On May 20; Murphy presented to the local — | 


officers a second application for this tract, his application and affidavit 
bearing date May 14th. This application was rejected by the local 
officers, and your office affirmed this decision, on the: ground that ap- 
_ pellant’s entry No. 4502 was intact on the records of the local office 
(although subsequently canceled) when the second application was — 
made. By letter of May 31st, 1884, from the Commissioner of the Gen. 


eral Land Office, Murphy’s entry No. 4502, of February 6, 1884, was ~~ 
canceled, upon the ground that it was erroneously allowed, and was” 


illegal and void ab initio.” 

June 5, 1884, Joseph Slater made diner culture entry No, 5314 for _ 
this tract. 

If the cancellation of Bernchein’s entry dia not become final until 
after the expiration of sixty days from the Commissioner’s decision of 
January 25, 1884, the entry of Murphy, of February 6, being errone- 
ously allowed, was aS you decided ijlegal and void ab initio. A void 


act is an absolute nullity, and has no force or effect whatever. -There- ae 


- fore Murphy’s entry of February 6 was not a bar to his application of 


May 20, and it was not necessary that his first entry should be finally 


canceled to authorize his second application. This principle is fully — 


announced in the case of David Litz, (3 L. D., 181.) The decision of 
your office is therefore reversed, -and. Murphy’s eepuoney wee be al: n- 


lowed, Y tn 
~ The sntey of Joseph Slater of June B, 1884, made pending the © appeal es 


oe of Mur we should he © canceled, 
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TIMBER TRESPASS—CRIMINAL SUIT, 
SO. CALHOUN BT AL. 


. Criminal suit: advised, under shen 5440 Rk. S., “in case rue frandiulent entries made 
through conspiracy. 


“Acting a Muldror to the Aor: General, March 29, 1886. 


7 ‘Herewith I transmit the papers in the timber trespass case alleged 
_ against J. C. Calhoun of Mobile, Alabama, and James F, Bailey of Sli- — 


dell, Louisiana, consisting of a communication from the Commissioner — 7 


of nie General Land Office dated the 24th instant, a report of Special 
Agents Griffin and Vancleave of December 16th 1885, and a letter from 
Agent Griffin of February 3d, ultimo. - | 

. These papers represent the trespass to have been committed durin g 
the time intervening between November 30th 1879 and December 1st 
1884, and to have consisted in boxing for turpentine purposes 78,920 
pine trees on certain described public lands in Tammany parish, Louisi- 
ana, and removing therefrom 10,335 barrels of crude gum, which was 
manufactured by the trespassers into 62,010 gallons of turpentine and 
10,335. barrels of resin. 

_The records of the General Land Office show that all the lands.tres- — 
passed on are vacant public lands, or covered by homesteads made after 
the trespass began, except one tract, entered as a homestead in 1878 by 
B, Williams, and canceled in February 1886. All these entries have 
been held for cancellation, it appearing they were made merely as an 
_ excuse to box the pine trees for turpentine. — _ 

at . * -, c * * | * 
Your attention is respectfully called to ‘the Commissioner’s recom- 
mendation that criminal suit be instituted against Calhoun and Bailey — 
for their unlawful act in conspiring to procure the fraudulent entry of. 
certain of the lands involved i in the trespass, specifically designated i in 
the agents’ reports. 
_.. Referring to part of the entries of the lands trespassed upon, fie | 


_ agents say in their report, “The entrymen Aaron Welch, Nelson Fields, _ 


— Tsaae Kemp, Randolph. Whilly, and Lewis Kelly, all being experienced 
turpentine hands, were brought to this locality from Alabama, by Cal- 
_houn and Bailey, and these entries made for them.” 


All the evidence in the case goes to show these entries to }.ave been _ 


made only to secure the turpentine, and not for residence and cultiva- 


tion. The entrymen resided on each in a log house worth $40, but - 


there was no cultivation at all. All have been held for cancellation. . 
If these facts are true, as alleged, and the entries were made by a an 


. agreement between the entrymen and Calhoun and Bailey for the pur 


pose of securing the turpentine, and not for the bona fide purpose of resi- | 
— dence and cultivation under the homestead laws, then the parties to.the 
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- entries are eniliy of a conspiracy to defraud the United Siakde, ae a 
section 5440 Revised Statutes, and subject to. the aad presoribed _. 
therein. se 

_ I therefore respectfully request, that if an examination of ine facts” . 
in the case shall show said Calhoun & Bailey, and Aaron Welch, Nelson 
Fields, Isaac Kemp, Randolph Whilly, and Lewis Kelley, or any two 


or more of them to be guilty under said section of unlawfally conspir- 

ing to procure the fraudulent entry of said lands, the proper U.S. ‘At- 

-- torney be directed to institute criminal suit against them therefor, if — 
- such course shall be deemed best for the interests of the United States. _ 


| | TIMBER-CUL TURE CONTEST. | 
FERRIER » ‘Wutcox ET ate : 


Whether ine doctrine in thie case , of Bundy v. eiivin giton 3 is followed, or not, a pend- 
ing contest, in which application to enter was filed on the day of hearing, 3 is a bar 
to the prosee ution. of a ‘second. suitagainst the entry involved therein. 


Acting Secretary Mularow to. Commissioner Sparks, Mareh 30, 1886. 


-I have be fore me the appeal of William W. Ferrier from the decisions 
of your office, dated, respectively, March 18, June 26, and July 21, 
1884, holding for cancellation his timber- culture entry No. 11,441, of the 
SE. tof SW. 4 and Lots 1, 2, and 3 of SE. z of See. 34, T. 108 N., R. 
55 W., “Mitchell, Dakota Territory. | ae 

J whe 18, 1880, William 8. Wilcox made timber: eatiare aire No. 4862 
of the tract in question at the local office at Sioux Falls, Dakota Terri- 
tory. ‘Subsequently, this land came under the jurisdiction of the Mitchell » 
- office; and on October 26, 1882, William W. Ferrier initiated contest 
- against ‘Wileox for failure to comply with the requirements of the timber | 


culture law. ‘The - contest was initiated under. the practice in force 


at the time of its initiation, and consequently no application. to enter was 


Si, 4 then filed. On the day of hearing, January 3, 1883, Ferrier, it. seems 
a upon the advice of the local office, filed his application to enter the land, 

together with an affidavit showing the necessary qualifications. to do so. 

He alleges, in an affidavit. corroborated by the affidavits of his attorney | 


and one of his Witnesses, that he was told by the then register that | 


-. his papers were “all right.” No defense was made: by. Wilcox, and eg . 
- the allegations in the affidavit of contest were substantially. proven upon — 


| | | the day of hearing. The local office, in a letter to your office dated May — : 
ee 1884, states, “This application was filed with the other papers inthe. | 


case. There is no record of avy further action. having been taken oat : a 


7 sequent to January 3, 1883, relative to the Ferrier contest.”. 


ss January 23, 1883, James Brown. began contest awainntt the entry on ee 
ae Wilcox aforesaid 5 a hearing was had in. PursHanee thereof. March 21, ory 
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1883, and by letter “CC” of October 6, 1883, your office sanosied the tim- 


ber culture entry No. 4862 of Wileox, giving Brown the preference right Ss 7 


of entry to the tract. 
Ferrier alleges that being at the ioeal office tober 26, 1883, he was 


_ informed that the entry of Wilcox had been canceled, and that. he would ; 
_ be allowed to file for the land; and. that supposing such cancellation  — 


the result.of his. contest, he souonilinaly made said timber culture en- 
try No. 11,441 for the tracts. On November 15, 1883, within the time 
in which e was required to exercise his preferred right, James Brown 
made timber culttire entry No. 11,616 of the same tracts. | 
Your said office decision of March 18, 1884, was rendered without 
knowledge of the prior contest of ‘Ferrier, Wen a motion to review 
said decision, your office on June 26, 1884, affirmed its previous decis- ~ 
ion. Upon a second motion for review, your office, on July 21, 1884, 
again adhered to its former ruling. The decisions of your office held 
that inasmuch as Ferrier did not file an application to enter on the day 
he initiated his contest, said contest should be dismissed, under the 
doctrine in Bundy ». Livingston (1 L. D. , 179), and the Cireular In- 
structions of December 20, 1882 (ib., 38). | 
If the Bundy doctrine be the correct interpretation of the law relat- 
ing to timber culture contests, then this case is ruled by the cases of 
Pierce v, Benson (2 L. D., 319), and Dayton v. Scott (11 C. L. O., 202), 
wherein it was held that, if the application to enter the land had been 
filed on the day of the hearing, it would have cured the defect of not 
filing at the date of the initiation of the contest,.and that the offer to 
file is equivalent to filing. Or if, as is contended, the Bundy doctrine. 
be erroneous, then as a matter of fact there was no irregularity or in- 
formality i in Ferrier’s contest. | 
It seems clear from the record, and from the three affidavits filed on 
behalf of Ferrier, that in sicher view of the case the local office sadly 
neglected its plain duty. On the day set for the hearing of the Ferrier 
contest, the testimony was taken and his allegations of abandonment. 
ou the part of Wilcox were proven. His application to enter the land. 
was then filed, upon the auc of the register that **the contest was 
all right,” 
Nothing further was done by the local office in the matter of this con- 
test. It was not formally dismissed, no decision was rendered on the 
merits of it, and no report of the proceedings was forwarded to your 
office under the rules of practice. Consequently, Ferrier’s contest was _ 
pending at the time Brown initiated his contest; and, under the rules, 
that of Brown was erroneously allowed. 
The entry of Wilcox has been canceled. Inasmuch as rede has 
the prior right to the land by virtue of his contest, his said entry, No. 
11,441, will remain intact. The claim of Brown is pales and his 
: said entry will be canceled. | 7 ? 
‘The decisions of. your office are reversed 
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PRI VA TE OLATMS—Lo UISIANA. 
Houmas: Grane. | 


= ‘Rule upon the ‘grant Bite nts’ ip deg cause why the survey should not. tie closed : 
Se _. -npon the line fixed by the court as the limit of said grant. 


Secretary Lamar to Commissioner Sparks, April 1, 1886. 


I am in receipt of your letter of the 4th ultimo, transmitting the letter 2 . 


| 7 of Hon. John McEnery, agent for the State of Louisiana, relative to cer- 
tain lands within the limits of the Houmas grant, as. originally claimed 
se fogether with. certain papers from the record and files of that claim. 


The application of Mr. McEnery, on behalf of the State of Louisiana, . 


is that the grant claimants, through their attorney, J. L. Bradford, Esq.,_ . 


~ be required to show cause at an early day why the order of the Depart- ~~ 
_, ment of April 3, 1884, suspending from disposal all land in rear of the 
_ ‘Houmas grant (ie ) for a distance of one and a half leagues, should not oo 
be revoked. When this order was granted, a suit was pending in the — 


Supreme Court of the United States, involving the depth of the grant. 


~The court had rendered a decision - limiting the depth of the grant. 2 fg 


to forty-two arpents, but granted a rehearing in the case. Pending 


_, this rehearing the order of the Department was issued, reserving said __ 
lands from disposal or attempted appropriation for one and a half = 
| leagues from the front line for a reasonable period to enable the claim- 

—. ants to obtain a final decision on the rehearing, and until the further = 


7 order of the Department. * Shortly thereafter the ‘Supreme Court de. 


~. eided that this grant was only valid to the depth of eighty arpents from 2s 


: | the Mississippi river, and that the grant claimants have no title to the 
lands beyond this depth. Slidell WV Grandjean, (111 U.S8., 412). | 
You will therefore require the claimants, through their attorney, A oe 


‘ood Bradford, Esq., of New Orleans, to show cause before you why the ey. 


-_ survey should not be closed upon the eighty arpents line fixed by the 

~_ gourt as the limit of said grant, and why the lands in rear thereof should 

. not be disposed of under the general I land laws. You will also notify a se 
i ts McEnery of this action. | 7 ee 7 


*Seoretary Teller to Commissioner | ‘MeFarland, April 3, 1884, 


a ‘On the 25th ultimo, J. L. Bradford, Esq. om attorney for claimants ander the Houmas a 
i grant, filed a petition, dated. 13th ultimo, with accompanying papers, asking, j in view 


. of the recent decision of the United States Supreme Court in the cases of Alfred Sli- 


- dell et al.-v. Grandjean, Richardson, and others, respectively, ‘that the lands within “3 


one and one-half leagnes of the front line of the original grant to Conway and Latil - 
- may be reserved from sale or disposal or any attempted appropriation : for a reasonable — 


period, to. enable the claimants to obtain” a final decision upon a motion: for re-argu-. : 


- ment (which motion has been allowed by the court), and to apply to Congress. for 


-. guch other protection, in the event of a final adverse decision, as may be necessary 


a _ to preserve their valuable. ‘property and improvements upon the lands, The papers = 


are transmitted herewith, and you will give such orders and directions to the register. oe 


a : and receiver and surveyor-general, as will effectuate the object of the ee by ch ee 


ie veserving the lands until the farther order of this Departiicttt 
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PRE-EMPTION: AND COMMUTATION FINAL PROOF. 
CIROULAR. 


Commissioner Sparks to registers and receivers, Marek 30, 1886. 


Hereafter the following rules will be observed i in making final prcof _ 

3 in pre-emption and commuted homestead Cases: a 

1. The entire final proof, including the final affidavit of the claimant, | 
his testimony, and the testimony of his witnesses shall be taken before 

_ the officer designated: in the published notice of intention to make final | 

- proof, and at the time therein named. : ~ 
2. Such final proof shall be taken only naiere the following officers : Moe 


the register or receiver of the proper land district, or the clerk of the: . 
- county court, or of any court of record, of the county and State, or dis- 


trict and Territory, in which the land is situated, or before such clerk - 
_ in some adjacent county, in case the land lies in an unorganized county. 


_ 8. Cases wherein notice of intention to make final proof shall have 7 ve : 
been given under the former practice, prior to the promulgation of this 


: circular, shall be i in no manner affected by the regulations herein con- 
- tained. 7 . | 
- Approved : | 
H.-L. MutpRow,  —_©— 
| Aeting Secretary. 


Fe eee 


PRIVATE CLAIMS—PRA CTICE—A PPHAL. ~ | 
‘New ORLEANS CANAL & BANKING Co. o. Srare OF LOUISIANA. 


_ A decision of the General Land Office dismissing’ proceedings wherein a hearing had 
_ been ordered and evidence taken, is not interlocutory, and is therefore subject to | 
appeal, 
As the determination of the status of the private claim was reached i in an expartepro- 
ceeding, without notice to adverse parties, the right of the State is not affected — 
thereby, and the case is accordingly remanded for consideration under the hear- — 


ing heretofore ordered to ascertain the nature of the claims set up by the State, 


Secretary Lamar to Commissioner Sparks, April By 1886. - 


The New Orleans Canal and Banking . Company claim certain lands — 
 gituated on and neur the Bayou de la Metairie, in townships 12and13. - 


S., range 10 E., New Orleans consolidated land district, Louisiana, - 


: which it 18 claimed are within the limits of two French grants to Louis | “ 7 
9 ©. Le Breton—one peanng date October 6, 157, and the other Febru- ad 
. ary 15, 1764. 


These grants were the subject of a decision made by the Honorable | 


: : Secretary of the Interior. January 18, 1884, in which he held that, — . 
“Upon consideration of -the proofs i in the record of the grant of 1757, 


a7 and of the. ih aaa of the oer ia of 1764 a the epee. 
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oe ish rece whites in possession of the country, Li am of nae opinion eee 


that a valid grant of the lands in question has been established, and 7 


that it was a complete J under the Tormer. government a (referring oe 


_ to the French government). — 


In this decision the Honorable Scsretiny further directed, “ that the a 
 surveyor-general of Louisiana be instructed to cause a corrective and | 

 . additional survey to be made of the lands i in controversy and: covered me _ 

by the French grants of October 6, 1757, and cae 15, 1764. nn (10 ae 


OL. O., 384) — 
‘In accordance with this ralltigsss a survey was 3 made J uly, 1 1884, of the | 


8 Se tand covered by the grants, to which no objection was filed, - ‘It appears wee 


that some of the land embraced in. this survey is swamp Jand, which 

was selected by the State June 22,1872, and that others were indemnity 

school selections made by iGoation of school warrant, upon application 
of Andrew W. Smyth. 

On January 23, 1885, upon application of the Canal and Banking 
Company, the Commissioner of the General Land Office ordered a hear- 
ing for the parpose of determining “fully the validity or ae of 
all the State selections in controversy.” 

_ This hearing was had, and the testimony duly forwarded to your of- 
fice, when, on the 23d of Jaly, 1885, you, without considering the same, 
upon your own motion, ordered it to be dismissed, on the ground that 

_. the matters in controversy had been compassed by the decision of the 
Secretary aforesaid, and on the 27th and 31st of August rendered de- 
cision holding for cancellation the State selections within the surveys 

aforesaid, but allowed appeals therefrom. : 

The State filed appeals from all three of said decisions, which you 
ueld to relate almost entirely to the decision dismissing the hearing, 

- and. notified the State that the decision dismissing the hearing was 
merely interlocutory, and allowed them to perfect their appeal, so as to. 

- include distinct specification of errors in the decisions of August 27th 
and 31st, or to apply for an order of certification. Amended appeals 
were then filed, covering all of your decisions. Subsequently, an appli- 

_ “ation for certiorari.was filed, meetner with a as to ae all 
of which are now before me. | 
he decision of July 28d, dismissing the ligarines was not interlocu- 
tory, but final, and was ‘iierefore appealable. The decisions of August 
27th and 31st were not the result of this hearing, but were made as the 


_ result of the decision of the Secretary of the Interior, and were not de- 

pendent upon the hearing. The appeal filed by the State to that decis- 

-. ion is specific and distinct as to the error alleged; and if your decisions — - 
of August 27th and 81st, holding for cancellation, the State selections, 


~ - were final decisions i ina ma Head in which the decision of dismissal was 


tag merely interlocutory, then the appeal filed to that decision was specific, aoe 


ae ae - -as to the error therein alleged, and the two appeals: considered Tie ce 
| were | sufficient to bring. "p the. entire case. | - 
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‘Iti is therefore unnecessary to sonsides the applica tion for dane 
and the case will be considered with reference to the errors alleged in | 
--the appeals from the decisions dismissing the case and in holding for 


cancellation the State selections, and the plea to the ee in 


connection therewith. 


From the decision of. January 18, 1884, under which your office held | 


that the title of these claimants hai: been finally settled to the lands i in 


controversy, it appears that in July, 1873, the Canal and Banking Com- cs | 


pany made application to the register and receiver for a confirmation of 
this claim under the act of June 22, 1860, (12 Stat., 85), describing the 
bracts by metes and bounds. At this hearing the register and receiver — 
decided that the claim should be rejected, which decision’ was approved | 


by the Commissioner of the General Land Office, but said approval was 


afterwards canceled, and claimant dismissed the proceedings because 


of pending neocons instituted by the Bank in the United States _ 


district court, praying for a judicial confirmation of said claim. On 


this application judgment was rendered dismissing the same for want. | 


of jurisdiction. | 
On January 8, 1875, the Canal ane Banking Company filed mothiee | 
application fare the register and receiver, claiming title under the — 
two French grants of 1757 and 1764. The register and receiver decided 
that these two grants were complete, and that no further action was _ 
necessary on the part of the government than to place them upon the - 
official plats, as requiring no confirmation. The Commissioner did not 
- concur in this opinion, and appeal was taken to the Secretary of theIn- 
_ terior, who decided that the claim of the Canal and Banking Company — 
was derived from two complete French grants that required no con- 
 firmation, and ordered a survey to be made.-to exhibit their location. __ 

In the decision the Secretary says: “ This claim is presented to my _ 
consideration as an ex parte case. The decision of the register and re- 
ceiver was rendered without notice to adverse claimants, and no appeal 
_ from their decision seems to have been taken to your office.” 


This decision, relied upon by. your office as disposing of the question __ 


of title to this claim, was therefore made upon an appeal from a decis- 


ion of the Com missioner on an application for confirmation of a private 


claim under the act of June 22, 1860; and, while the Secretary assumed — 
jurisdiction to pass upon the validity of these grants and in effect con- 


firm the same, upon the ground that the State selections were in con- : 


flict with the grants, yet the subject of the appeal before him was a 


- decision of the Commissioner disapproving the report of the register 


and receiver, upon an application for confirmation of a private claim, 7 
under the act of June 22, 1860. 3 - Be 


. . Section 5 of said act provides, ‘ That all claims bueanenied within | 7 
- any of the three classes aforesaid, on which there shall be disapproval _ 


by the Commissioner of the report made by the boards of Commis- 
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eae os sioners ‘aforesaid (registers. and receivers) shall be reported to Congress ic a ; 


- ~ for its action and final decision thereon.” ee 
| Passing by. the question whether the Secretary of the Tiiterios has any = 
S jurisdiction to review the decision of the Commissioner on an applica-. — 


~. tion for confirmation of a private claim under said act, it may he safely eee 
--. asserted that no judgment rendered upon such ex parte proceedings 
gould in any manner affect the rights of other claimants who were not 
mo parties thereto, and who had no opportunity of cetendineg their own Baad ee 


or of showin g ‘the invalidity of an adverse claim. | ee 
For this. reason I do not consider that the rights of the State were in. 7 Ny ; 
any manner affected by- the ex parte proceedings in which the decision — fe ae 
of January 18, 1884, was rendered, nor that said decision concluded any = 
one, however much I might’ approve the conclusions therein reached = : 
apon a proper case made i in which all the © parties in interest were ETERS: : ze 


| S sented. » 


Without passing upon the question as to the validity of these grants, 
or the question of jurisdiction raised by the plea of the State, l reverse | 
the decision of your office of July 23, 1885, dismissing the report of the 
register and receiver of the hearing had. before them, without passing © 
upon the same, and I also reverse your decisions of August 27th and 
dist, holding for cancellation the State selections, before passing upon 
the report submitted by the register and receiver. is 
- You will therefore notify all parties that the report of the mepister an 
receiver is now pending before you, and after due notice to all parties, 
giving them time in which to file briefs. and be heard, you will decide. — 
upon the matters submitted in said report, at. which hearing the ques- 
tion of jurisdiction as well as the validity of these grants. may be con- 

| sidered. . 


MINING CLAIM—ACT OF MARCH 3, 1883. 
CORDELL PLACER MinE. 


A mineral location, under which all requirements of the law had been fairly met 
prior to the passage of said act, confers a vested right, that is not ia ae by 
the provisions thereof. 


“Seoretary Lamar to Commissioner Sparks, Apr al 3, 1886. 


Sate igye considered the case of Stephen EL ‘Dobbs, as presented by his ao : fe 
= appeal from the decision of your office, dated December 12, 1884, old- 


Ging for cancellation his mineral entry for the Cordell Placer, embracing ae 


the NE. 4 of NW. 4 of Sec, 12, 1.6 8. R. 9 E., Huntsville, Alabama, Oa Ae 


os ; and containing fire sone and kaolin. 


- The decision. appealed from held that the said entry should not have 7 e 


= 2 been allowed by the local office, and that it should now be canceled, . hin : 
ane o because the application for oo same was filed and the entry made sub. eh - > - 
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| sequent to the passage of the act of March 3, 1883, the first section of | 
which provides: ‘That. within the State of Alabama all public lands, 
whether mineral or otherwise, shall be subject.to disposal only as agri- 


cultural lands.” Several provisos follow, which do not affect the pres- 


ent case. 
‘It is alleged on behalf of Dobbs that he had complied with all the 
requirements. of the mineral law prior to the passage of the act of |. 
March 3, 1883, and that therefore his right to a-patent was complete at _ 
that date and cannot be defeated by said act. His proof, sworn to 
June 18, 1883, (a little more than three months after the passage of the _ 


act aforesaid) shows at that time his improvements were valued at : 
over $500, but it does not show what were the improvements, ete., on 


March 3, 1883. 7 : 
Inasmuch as there is no adverse claimant, aid the government cannot 


be injured by allowing him to make mineral entry of this tract, Isee noe 


- objection to allowing the claimant to furnish supplemental pio show: 


ing fully the nature, character and value of his improvements, etc.,.made - 


each year subsequent to the location and up to March 3, 1883. If he 
- show that up to that date he had complied. with the law in relation to 


placer mining claims; that he had performed all the acts and condi- 


_ tions imposed upon him by the law under which his location was made; _ 
then and in that case, his right to a mineral patent>is a vested one, and 
should be so treated. American Hill Quartz Mine (C. M. L. 257); 
Gold Blossom’ Mine (2 L. D., 767). The laws of Congress are not in 
tended to have a retroactive ‘effect and acts done under a law in force, 


endure and are not interfered with by. a subsequent a of that law. a re 


(12 Ops., 251.) 


You will call upon the claimant to furnish Salishieiory seer in accord- - 


"ance with the views: above expressed. The decision of your. oftice i is 
— modified accortlingly. ee 4 7 


_ COMMUTA TION FINAL PROOF. 
i: ‘AND B. KNIPPENBERG. 


The proof submitted, not showing conclusively ‘good faith in the matter of ‘Residence, 
is rejected, and additional evidence required. — 


‘Seeretary y Lamar to Commissioner Sparks, April 3, 1886. 


I have considered the joint appeal of Louisa and Barbara Knippen- 
berg from your office decision of January 12, 1885, rejecting the final 

- proofs offered in support of their respective entries: the former for the 

. NE. 4 of See. 7, LT. 112 N., R. 61 W., and the latter for the NE. 4 of a 
6, T. m2 N., RB. Ke W., Baron, Dakota, | 


* - * | 
| The ee sgiitions of this eee require in commuted homestead _ 
- entries that residence for the space of six months shall be proven. | 
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ics ‘Such. residence must be not only continuons, but ononale Tt is “trae a 
~ the settler may be excused for temporary absences under certain cir- 


ea cumstances, but in such cases where absence is the rule, the claimant - . | 
—_ . must conclusively show his good. faith as to residence, before the officers 
. of the government can be justified in pettus: with the title to public hn 6. 


7 ; . land SO sought to be acquired. 


: a EOruOry on oer! es 188], 


In the case at bar claimant was ageanlle’s on the aa in auction but 


: e a small portion of the time covered by the final proof. From the mea- ; ef : | | 
~.. gre testimony adduced, I am unable to determine whether her actual 


residence was.on the tr act mm question, or elsewhere. Said decision re- - 
_._.jeeting her .final proof is therefore affirmed, and claimant, will be re- 
- quired to make new proof in accordance with the rules now in force. 


_-.. The.proof in the case of Barbara Knippenberg presents factsinallre. _ 
| spects similar to those. indicated a eyes and Is + also oe and new 
| oy will be required. = : 


LAND CLAIMED AS MINERAL. 
‘OLEGHORN v, Bip. 


“The mineral character of land, as a present fact, must be chown to exempt the same m0 ae 
= | 7 from enay as agricultural. | 


| Beorctary Lamar to Commissioner Sparks, April 8, 1886, 


ar I have considered the case of Lneinda C. W. ‘Oleghorn V. William Ed 7 
. gar Bird, as presented by the appeal of the latter from the decision of 


oe your office, dated November 29, 1884, holding for cancellation mineral - Ba i 
"application, for Lot No. 304, in ‘Shaler Mining District, Pennington 


county, Dakota Territory, made at the Deadwood land onice, in said — 


| gat - - 7 | va 7 - : : 
The only question for cies is, whether- the land is more val- | 
nable for agricultural purposes than for mineral. ‘The. testimony is 


_ bulky and much of it conflicting. It has been repeatedly held by this. . - | | 
Department that it must appear, “not that neighboring or adjoining. 


a _ lands are mineral in character, or that that in dispute may hereafter by _ 
. possibility develop minerals in such quantity as will establish its min- . 


eral rather than its agricultural character, but that as a present fact it. 


- ig mineral in character.” Hooper v. Ferguson (2 L. D., 712); Dughi ». 


Harkins (ibid., 721); Roberts v. Jepson (41. D., 60); ‘Lientz et al. , ; | 


ao Victor et al. (17 Oal., 271); Alford o. Barnum et al. (45 Cal., 482), 


A careful Sua aaton of the whole record discloses no sufficient reason | 


: \ for disturbing the finding of the district land officers and the decision an ee 


a = or your oilice. ‘Said decision is accordingly affirmed. 
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| PRIVATE CLAIM—LANDS OPENED TO ENTRY. 
| GuRvacto Noxan. 


; Ont review the Deparinort adheres to its furmer decision, aud recommends, un. open- , 
Ing to entry the lands i in question, the adoption of the regulations formulated in | 
the case of the Santee Sioux Reservation. : 


| Seoretary Lamar to Commissioner Sparks, April 5, 1886. 


After full consideration of the matters connected with ‘the Mexican 
land grant to Gervacio Nolan and his two associates, Aragon and 
Lucero, on January 9th last (4 L. D., 311), I directed you to restore to 
the local office the plats of survey of public lands covering the territory 
embraced in said grant, that the same might-be thrown open for filings - 
and entries under the land laws. Since that time application has been 
made for a re-hearing in said matterin behalf of parties alleging interest 
in said grant and charging error in the conclusions arrived’ at by me 
and stated in my said letter. 

Said parties were heard on the 26th instant, iinouth their counsel, 
orally and fully, as to the facts and the law; and: after full considera. 
tion of the showing made, I see no reason whatever for reversing’ my} 
former action, and the same is hereby | affirmed; and you will at once 
proceed to ‘aku proper action to carry out my order of January 9, 1886. 

In this connection, I recommend, inasmuch as the body of land to be. 
thus thrown open to the public i is quite large, embracing about 575,000 
acres, that you he guided by the rules and regulations adopted May 8, 
1885, in relation to the opening to entries and filings of the Santee Sioux ; 
or Niobrara Indian Reservation ey L. D., 534,) so far as the same can be 
made applicable. 3 


SWAMP LAND—FIELD NOTES OF SURVEY. 
LACHANOE V.: ‘THE STATE OF MINNESOTA, 


< 


| Trough the survey returned may show the land as falling within the terms of the ; 
grant, the return may be attacked and vacated on the charge of fraud. — 


a Secretary Lamar to Commissioner Sparks, April 7, 1886, 
I have considered the case of ‘Mikell Lachance ». The State of Min- 


 nesota, involving Lot 1, the SE. 4 of the NH. 4, and the NE.4of the 


‘SE. 4 of Sec. 4, T. 61 N., BR. 15 W., 4th P. M. , Duluth, ‘Minnesota, on ap- 
peal by Lachance from your office decision of ‘October 13, 1884, awarding | 
| the tract to the State.’ | 


Lachance made- settlement on the tract i in oateereRay April 6, 1883, oe 


with the intention of entering the same under the homestead. inwe when 
the plat of survey should be filed in the local land office. He alleges 
- that, between that date and the 21st of the same month, he had ees 
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EA _ and, established his actual residence i in @ substantial log house, ae. 


and claims that his improvements are worth $250. 


June 11, 1883, the township plat of survey was filed in the local office. ee 
p J une 20, the same year, Lachance went to the. local land’ office for the oh 


‘purpose of making homestead application. for said tract, when he fount | 
that on the day of the filing of township plat the State had made selec-’ 
tion of the same tract as swamp land, under the act of March 12, 1860, 
(12 Stat., 3.) Thereupon, Lachance makes ‘affidavit, strongly cofrobo- 
rated by the affidavits of. several of his neighbors, setting forth the fact . 
of his settlement and residence as herein stated, and the farther fact 
that no part of said tract 1s swampy, but on the contrary that all of it 
“is high and dry, and in every way fitted for agricultural purposes ;” 
that any survey upon which it is noted as ‘‘swamp land” is and must - 
necessarily be “ false and fraudulent ”. and he asks that a date be des- 


ignated for a hearing at which he may ‘be allowed ‘. to substantiate any, es 


and all the allegations above set forth.” 
Your said decision of October 13, 1884, denies Lachanee’s request for | 
-@ hearing to determine the character. of the land on the following: - 


-. grounds: : | 7 
 .% Preliminary to entering upon the adjustment. of. the swamp ena : 


es claim of the State of Minnesota, under date of March 12, 1860, two — 


Be propositions’ were submitted to the State by the Department, with ies: . 
‘view to the adoption of a method which should be adhered to and be | 
- conclusive, as a basis upon which all questions arising respecting the a 


ute character of the lands should be determined, which were as foliows: 


. or— 


acter contemplated by the grant. en 
Under authority of an act of legislature, approved March 10, 1862, : 


| the governor of Minnesota accepted the surveys on file in the sur. 


- . 'veyor general’s office as the basis for the adjustment of the interests | 


granted by act of March 12, 1860; and this method having been, inall 
eases, Strictly adhered to, no other will now be considered, nor will any 


ather class of evidence be received, in the adjustment of the claim, until 
after the survey,in each case, has been conelusively proven to have been 
7 fraudulently made. In ‘view of the Se aL me canines of La- 
. chance is rejected.” 

- As Minnesota elected to accept the returns of he surveys on file in 
the surveyor general’s office as the basis of the adjustment of its grant 
there can be no question of the propriety and correctness of your de- 
cision in so far as it insists on abiding by the field notes of survey, un- 
til such survey shall have been proven to be fraudulent. Nor. Pac. R. 
ean i Co. v. State of Minnesota (11 C. L. 0. as State. of Ohio (3 L. D., 

B72.) 7 | 
~ But. your office decision: ZOeS eee th: an this: it asiiieg Lachance’s : 


7 _ application to be afforded an opportunity to prove said. survey tobe 


- false and fraudulent. In so doing said decision arrives at a conclusion 


. a not jueuted by 3 its premises. It applies to ‘both contesti ing parti an a _— 


1. Whether the State would abide by the field notes of the survey, - a 


2. Would prefer to furnish evidence that the lands" were of the char- | } : | _ | 
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rule and an inhibition manifestly intended for but one. Obser ve that 

the questions to be decided by the Legislature of Minn esota were: i) 
Whether the State would abide by the field notes of survey, or (2) 
Whether the State would prefer to furnish evidence that the lands were 
of the character contemplated by the grant. Thereupon the State 
agreed to accept the surveys on file in the surveyor general’s office as 


the basis of settlement; hence it is eminently proper.that the State 


should abide by its own décision—that it should not be allowed to in- 
-troduce evidence with a view. to obtaining as swamp land any tract not 
; shown to be such by the survey, nor called upon to introduce corrobo- 
ratory evidence regarding the character of lands that are shown to be 
‘such by the survey, unless evidence be introduced to invalidate the | 

claim of the State; then, and only then, can rebuttiug evidence to show 
the swampy character of the land be introduced by the State. The — 


subject under discussion throughout is the power of the Stateinthe —— 


. premises. But this inhibition upon the State relative to the introduc- 
tion of extraneous evidence except after proof of fraud in the survey — 
does not exclude a denial, but rather an affirmance, of the right of any 

other party, as against the State, ‘to allege and prove such fraud. In 
other words: Your office decision admits the possibility of such a thing 


as fraud inasurvey. It admits the further possibility of the fraud being | - 


- proven. Admitting thus much, then it is certainly competent for aper- — 
son aggrieved to allege such fraud, and to be allowed an opportunity to 


_ proveit. Thisis precisely what Tarane alleges, and applies to be per- 


mitted to prove. ‘To deny him the right to do so would involve a man- 
ifest absurdity. It would be equivalent to saying: “Tt is possible that — 


-. a wrong has been committed: it is legal and proper that such wroug 


should be corrected ; but itis eee and improper for any 0 one to attempt 
to correct it!” — 


| As I understand the mate the acceptance of the field notes as the ee. 
basis of settlement simply makes them prima Jacie evidence of the con-— 
. dition of any given tract; it is not tantamount to an assertion that the — 


field notes shall govern alwane and absolutely, irrespective of demon- | 
oe strated fraud or falsity, but-it places the burden of proof of such fraud 


or falsity on the party alleging it. The grant i in question was a grant | 
of swamp land; and if it can be proven affirmatively that any given _ 


tract was not swainp land at the date of the grant, then suchtract did 
‘not pass by the grant. That the above conclusion is correct, is corrobo- 
‘rated by the correspondence which took place between the governor. of 
the State of Minnesota and the Commissioner of the General Land 
‘Office immediately after the passage of the granting act, relative to the 
details of its execution. Governor Ramsey, on the 14th of July, 1860, 
_ wrote to your. predecessor, the Hon. J oseph 8. Wilson, making the fol 
lowing i inquiry (inter alia): . 

If the State of Minnesota sliould elect to be eoreuned in the selection’ 
of the lands allotted to her by the notes and plats of & survey in the Land 
1819 LD-——~31 
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ae Office, would the general govarninent also be concluded by t this les cna 


Zs - = tion?. Would a patent issued to the State preclude individuals there- G . - 
-... after taking any of these lands, upon showing that in fact they, were rd 
oe, : not swamp lands? a 
oe To this. monty: Commissi oner Wilson. replied under date Angust § 8, | ‘ 
 1860:. . 


As to the second Soin in your letter, I have zo state that, by ceiiol : yo pee 


ever of the two modes submitted the lands may be selected, ‘the general oe 
_ . government reserves to itself the right to supervise tie selecting, and holds 
oo .. them subject to its control until they shall have been approved a eee a 
tae to the State. — . 
>In view of the fact that the general severe has thus explicitly ce, 
or reserved to itself the right to supervise the selecting of swamp landsin - 
the State of Minnesota, and to hold the tract in controversy subject O42 4. . 


its vontrol until it. shall have been patented to the State, and in view ae 


For the reasons herein BAvell your said office decision 1 is reversed. 
‘PRIVATE CLAIM—ACT OF JUNE 2, 1854. 


 RancHo SAN RAFAEL ‘DE LA ZANTA. 


of the manifest equities in behalf of Lachance, in-that he settled, with 
_. a view to entry under the homestead law, and prior to survey, upon. 5 
foe land then open to homestead settlement and then unselected by the = 
an State, you are directed to order a hearing, at which Lachance willbe 
oa afforded an opportunity to prove the character and condition of the | 
ae 7 tract i in controversy at the date of the araP land oan to the State 
Ga of Minnesota. 


Le Under. section 8 of this act, a preliminary survey is authorized oe whieh the extent oa 


> «.. Of the claim may be properly defined; and the surveyor general’s return thereof otc 


‘ ghould. be accompanied by his desision as to the character of the > claim, a and a ; ; . oe 


co whether the same should be confirmed. 


 Beeretary Lamar to Commissioner Spark, April 12, 1886. 


na have considered your communication’ of the 22nd of May 1 1885, ae 


ae wherein you recommend the revocation of the action of my predecessor 274 


7 with reference to the survey of the Rancho San Rafael de la Zanja, in ce 


Arizona, of the date of March 3, 1885. It is unnecessary to determine re 
: what conclusion I might reach if the question as to the issue of the : ee 
aoe order was before me.as an original question; but having been passed) 
. i upon by my predecessor with all the facts and law before. him that are a 
now submitted to me, I do not deem it consistent with good adminis: = 
tration to reconsider his action. Unless the principle of res judicata ig 


- recognized administrative action may become involved in chaos; the = 


a : labors of the Department would become too cumbrous to admit of their - 7 ; 
eae intelligent discharge; uncertainty would cloud every inchoate title and, ae 
oe an many nen vested rights would ‘be cudaneered:, Our r present ae 
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" duties are amply sufficient to sommena our - whoie time and ‘attention 


without entering unnecessarily into the inquiry as to the intelligence a 


: _ with which every past duty was performed. 


_ As early as October 1825 Attorney Ganeral Wirt in 24, Ovinione oe 
_ page 8, gives expression to his views in the following language,— —“Tfit —- 


has such authority, the Executive which is to follow us must have the - 
like authority to review and unsettle, our decisions and to set up again 
_ those of our predecessors, and upon this principle no question can 


be considered as finally settled . . . . . .- hencelI have under. ies 
stood it to be a rule of action prescribed to itself by each administra- — 


tion to consider the acts of its predecessors conclusive as far as the — 


7 : Executive is concerned.” This opinion has been substantially corrob- _ 
orated by like opinions of Attorneys-General Taney, Nelson, Toucey, | 


_ Johnson, Black, Stanbery, Hoar, and Bristow in 2d, Opinions, 464, 4th, 


Td. 341, 5th; Id. 124, Oth, Id. 101, 301, 387, 12th, Id. 355, 13th, Id. 33, 


887, 456. 

The doctrine ie been re generally i in the spiictibs of tiie De- 
partment, as is illustrated in 8, L. D. pp. 21; 196, 199, 537, 559, 595, and © 
_many other earlier cases. “That there may be: and are exceptional cases — 


 -which justify a departure from the general rule, i is undoubtedly true, eo 
~ . but Isee nothing in this case sufficient to bring it within the exceptions. 


_ Even if the order of my predecessor is erroneous (which is neither ad- 
mitted nor denied) it can be productive of no serious harm or wrong. 


The action contemplated by the order whose revocation you recom- ' 
~ mnend is to be had at the expense of the applicant; hence no pecuniary a 


burden is imposed upon the government. . If the claimant's right i is as — 
- extensive as his claim and should be finally so adjudicated, it would : 
be unjust to settlers who might enter upon the lands and expend their - 


money their labor and their time upon improvements from which, after — ss 
years of the best of their lives have been spent, they might be ejected a 


by the superior title of the claimant. It is no ‘kindness to a settler to - : 


allow him to make his home upon lands to which it may be out of the a ea 


power of the government to ever make him a title. 


_ By the 8th section of the act of June 22, 1854, the power to flisily. pass - : 
- upon claims of this char acter is renerved. to Conese: As preliminary — 


_, to intelligent action, the surveyor general, under instructions of the Sec- _ 


: retary of the Interior, | is endowed with full power “to ascertain the ori- ; 
gin, nature, character and extent of the claim, and is required tomake full 


report. . 9. with his decision as to the validity or. invalidity of each. 


 ofthesame. . . . according to the form which may be prescribed by _ . > 


- the Secretary of the Interior; which report. shall. be laid. before Con. 


gress for such action thereon as may be deemed just and proper 


and ‘until final action by Congress on such claims, a all lands: covered. : 

a thereby shall be reserved from sale or other disposal by the govern. . 
ment.” This enactment clearly contemplates. a full. examination by the 
surveyor general and a full report to Con gTess. That examination in- a a 
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: : fee cludes all bona fide asin whether valid or invalid, It aneiieuaed met - : 2 
which: may be good as a part and invalid as to the residue. ‘The extent eS 


“2 | of the claim should be determined by a survey made and returned, as 
embracing the land which the claimant in good faith alleges to be his _ 


- with all the competent and relevant facts which he may produce to sus- rs 


a tain his view. It includes all the facts that are accessible to rebut and = 
otherwise limit his claim or correctly locate it. The surveyor general 
pee should also return a survey defining what, in his opinion, is the rightful — - 
oh extent of the claim, if under all the evidence: the right of the claimant 
". js not co-extensive, with his claim, and render his decision.as to whether _ 
~~ the whole or a part, and if a part what part, of the claimant’s-claim is _ 
rightful, and what is in excess of his legal right, in order that Congress, — 


- when its action is had, may have before it all the facts on both sides‘on 
which to found a“ just and proper” legislation. © I therefore decline to | 
revoke. the order of my predecessor and upon the claimant’s | properly 
providing for the payment of the expenses as referred to in his letter of 
March 3, 1885, you will direct that under the instructions contained in 
his, and’ the additional instructions in this, the work: proceed and report 
be made. : : i : 


: | RAILROAD GRANT—WHEN EFFECTIVE. — 
7 HARDEN V. OnnTRAL Pac. R R. Co. 


Under the pra of J aly 25, 1866, to the California and Oregon R. R. Co, the right of. 
the company attached to its granted lands on the ee os the map ‘of ey of 
its road in the General Land Office. 

“dd sections within the over-lapping primary limits of the Sait ae the Central 

Pacific, and the California and Oregon Railroad companies, excepted out of the 
_ grant to the former company; passed to the latter, if vacant public I land when the 
right of said road attached. | : 


pea Acting Secretary Muldrow to ) Commissioner Sparks, Aprit 12, 1886. 


ee have before me ‘the appeal of William Harden from the decision of 
your office, dated April 8, 1881, holding for cancellation his pre-emp- ~ | 
tion cash entry No. 7216 of lots 1 and 15 of Sec. 25, T.11N.,R.35.,M. 
DM. , Marysville, California, and awarding the same Jana to the Cen- ae 
tral Pacific Railroad Company. we 
The tracts in question are within the twenty mile (granted), limite of a 
: the grant to the Central Pacific Railroad. Company, the right of. which 
is held by your ‘office to have attached July 1, 1864. The withdrawal a 
thereof was made August 2, 1862. At the dates of the grant for said 


. -yailroad, the withdrawal thereunder, and when -the right of the road 


ae attached to odd séctions within its granted limits, the tracts above men- 


: ~~ tioned were within the exterior limits of the New Helvetia ‘Raneho. | ti 
ae - ‘This rancho was patented June 30, 1866, the tracts in F question being ; 
oe : excluded therefrom. | aR 
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On. the th of J aly: 1866, Congress passed an act ranting! lands te 
the Califo nia and Oregon and the Oregon Railroad Companies (now a 
branch of the Central Pacific Railroad), to aid in the construction of 

said railroad and telegraph line from the Central Pacific Railroad in — 
_. California to Portland, in Oregon, (14 Stat., 239.) the second section of 
— which act provides as follows: | 
“That there be, and hereby is, granted to the Said companies, their 
successors and assigns, for the purpose of aiding in the construction of | 
said railroad and telegraph line . . . . . every alternate section. 
of public land, not. mineral, designated by odd numbers, to the amount 


of twenty alternate sections per mile (ten on each side) of-said railroad 
line; and when any of said alternate sections or parts of sections shall 


be found to have been granted, sold, reserved, occupied by homestead | | 


_ settlers, pre empted, or otherwise disposed of, other - lands, designated 
- as aforesaid, shall be selected by said companies in lieu thereof, under 
the direction of the Secretary of the Interior, in alternate sections des- 
ignated by odd numbers as aforesaid, nearest to and not more than ten 
miles beyond the limits of said first “named. alternate sections; and as 
- goon as the said companies, or either of them, shall file in the office of 
the Secretary of the Interior a map of the survey of said railroad or any 
portion thereof not less than sixty continuous miles from either termi 
nus, the Secretary of the Interior shall withdraw from sale public lands 
herein granted on each side.of said ns SO far as oe and within 

- the limits betore specified.” : 7 

The lands in question are ‘within the twenty nile limits of this road, - 
and were withdrawn for its benefit by the Secretary of the Interior No- 
vember 25, 1867. The township plat was filed in the local office Decem- 
ber 1, 1870. | 

The records show that Harden’s application for this and other lands 
was rejected J uly 2, 1872, by your office, and that that action was 
affirmed by this Department December 5, 1872. This rejection was on 
the ground that the land was withdrawn August 2, 1862, for the Cen- 
tral Pacific Railroad Company, and that Harden’s settlement was long | 
‘subsequent to said withdrawal]. The claim of the California and Oregon — 


Railroad Company was not at that time considered. - Harden. again 


Taade. application for the land, and his application was again denied by 
your office J anuary 20, 1875, on the ground that the case was res adju- 

dicata. Harden again, on J uly 1, 1876, filed declaratory statement No. 
10,328 for the land in question, illeging settlement thereon December - 

' 20,1868. He made final proof for the same October 14, 1879, and final” 

| sertifients No. 7216 therefor issued to him. | 


_As before stated, when the withdrawal of August 2, 1862, was sineas = 


for the Centrai Pacific Railroad Company, the lands in question were 


_ within the claimed limits of the New Helvetia Raucho, whch was then 


sub judice ; ; con sequently they were not affected by that withdrawal, and 

| being sub judice at the date the right of the company attached to odd - 

sections within its granted linits, they did not pass to it under its 
: grant. ‘Newhall v. . Sanger (92 U.8., 761). | 


. cision. | | os 
- - - The question to be recon nacarally: divides itself into two distinet See Ss 
_ parts, viz: First, At what date did the right of the California and Ore. | 
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Having been excluded from. ‘hing Hidncbs by, the: gurvey thereof, Soi oe 


ae . : which patent was issued. June 30, 1866, these lands then became public : : : . : - 
- ae lands and so remained until ‘Harden settled upon them December 20, o eee 
Cees - 1868, unless they passed. to the California: and Oregon» Railroad. ‘Gon: as 


a pany under its grant. above mentioned. Uyon the determination of this: ee 


5 . ~ question the whole case rests. Your office based its decision, upon the es : 
theory that they did so pass; and held, therefore, that Harden’s entry 


‘: “should os canceled. ‘The appellant denies the correctness. of that de- # 


5 gon Railroad attach to its granted lands? and Second, In the overlap. 


ping primary limits of the two grants before mentioned, is the California - 
_. and Oregon Railroad Company (the subsequent beneficiary) authorized — 
ander its grant in.1866 to take odd sections which did not pass to the ~ 
Central Pacific Company because of their being sub judice at the date. 
when the right of the latter company attached to its granted lands? — 
It was held by this Department in the case of Swit v. California and — 
Oregon Railroad (2 C. L. O., 134), that the right of the road attached 
io its granted lands upon the filing of the map of survey of its road in » 
the office of the Commissioner of the General Land Office.. This ruling 
_has been followed since that time and appears to be well settled. Your 
office, however, held that the right of the road attached to its granted 
lands upon the withdrawal thereof by the Secretary of the Interior. 
November 25, 1867. The precise date that the company filed its map 
of survey in your office does not appear in the papers sent up with this 
vase. But so far as the determination of this case is concerned, it is. 
not necessary to ascertain the precise date. It is certain, however, that 
It was some time subsequent to July 25, 1866, the date of the granting 
- act, and prior to November 25, 1867; the day when the Secretary of the 
(nterior ordered a withdrawal from sale and pre-emption and homestead 
‘entry of all public lands in odd sections within the primary limits of. 
the California and Oregon Railroad in the Marysville and Sacramento © 
land districts. The tracts were, as before stated, within the limits of 
_ said withdrawal, and were, so far. as the record shows, at that date, as 
~ wellas at the date of the grant in 1866, vacant public land. They there- 
fore passed to the California ‘and Oregon Company, if it had the right 


to take vacant odd sections within the overlapping primary limits of. -. 
. . the two grants, which did not pass. to the | Central Pacific, Company: ea 
under its grant. 2th ee 
The grant to the California and Oregon Coapens in 1866 5 was to ‘aia ete 


-° in the building of a road from Portland i in Oregon to the Central Pacifie = 
_. Railroad in California; and was of “every alternate section of public 
.. Jand, not mineral, designated by odd numbers, to the amount of twenty _ Bea 
a alternate sections per mile (ten on each side) of said railroad line.” The = 
ee point. of Junstion of the two roads is at ee in the Sacramento ae 
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oy i district. The lands in “question are in an. 100d: section within ten miles - a S 


of the line of the California and Oregon railroad, between Roseville and | 


Portland; and were vacant public land when the right-of the road at- ae 


_. tached to its granted lands. They were withdrawn November 25, 1867, 


for the benefit of the company, and I am of opinion such withdrawal — - 


- was proper. I can see no reason therefore why they did not alt to 
said last named company under its grant. 
Having passed to the railroad company in 1867, they were not saieue 
- to settlement and entry under the pre-emption and homestead laws in ~ 
| December, 1868, when Harden first settled thereon, and his said entry 
was eeronconely allowed. _— 
| The decision. appealed from is accordingly affirmed. | 


x TIMBER TRESPASS—RAILROAD LIMIT TS. 


ORDWAY ET AL. 


Prosecution, civil and ecmanal: advised for tréspass. upon an odd section within ihe -. . 
primary limits of the Northern Pacific eran covered By, an order of. withdrawal o 
- pending definite location of the road. | | | 


Aoting Seoretary Muldrow to the Attorney. General, April 15, 1886. 
J have the honor to transmit, herewith, copy of letter, dated the 7th 


instant, from the Commissioner of the General Land Office, inclosing == 
_ duplicate report of Special Agent W. E. Anderson, dated November > 
' 27th last, relative to timber trespass alleged against Julius Ordway, ie 
- G. W. Weidler, and Milton Weidler, composing the firm of Ordway, = 
Weidler & Co., also known as the “ Willamette Milling and Manufact- — 


uring Gompany.? of Portland, Oregon. The trespass consisted in the 
cutting of some six million foot of logs, during the years 1883 and 1884, 
upon the SE. 4 of Sec. 11, T. 2 N., R. 5 E., W. M., Washington Ter. ae 

ritory. Said logs. were run down the Washougal river and through the: 


| Columbia river to the said company’s mill at Portland, where they a hg ee 


were manufactured into lumber and sold in the general market. 2 
The lands described are within the primary limits of the grant to the 


7 Northern Pacific Railroad Company, and Ordway claims that the timber | — 


in question was cut with the company’s permission. The tract is in- . 


- cluded in the limits ‘of the withdrawal made by my predecessor, Mr. © | 


; Secretary Cox, August 13, 1870, to await the filing of map of the defi- - 


> nite location of the road. No map of definite location, however, has — 


~~ ever been filed, nor has the road ever been constructed: opposite said 7 


. tract. I concur in the opinion expressed by the Commissioner in his © 


letter herewith, that the title to the land is still in the United States, - 


and that therefore. the Northern Pacific Railroad Company had no 7 


— authority to dispose of or permit others to dispose of the timber thereon, : 
United States, V. Oniders (8 ee 171. ) 


-” 
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oe therefore have the honor to request that you will direct the U. 8 


- Attorney for the proper district, if in his judgment upon examination = 





hé shall deem it for the interest of the United States, to institute civil 


- suit against said firm of Ordway, Weidler & Co., and also against said — 
Julius Ordway, G. W. Weidler, and Milton Weidler, individually, to. 


recover the value at $12 per thousand feet of the six million feet of 


a timber unlawfully taken by them from the public lands of the-United 


an ‘States 5 and. also criminal proceedings against § said partes. individually ete 
_ for the i aed hereinbefore described. | _—— 


DEPOSIT SURVEYS. | 
OmcvLaR. | 
“Commissioner Sparks to receivers of public moneys, April 15, 1886. 


Paragraphs 20, 21, and 22, of the circular of this office “ Relative to 
deposits by individuals for. the survey of public nde dated J une 24, " 
-1885,* are hereby amended to read as follows: | 
Paragraph 20. Triplicate certificates issued’ on and after hia 7, 
.1882, can be received.in payment for. lands only mn the land district in 
which the surveyed township is situated, except when issued Jor additional : 
deposits upon contracts entered into prior to August 7, 1882. 

21. Certificates issued subsequent to March 3, 1879, and prior to 

August 7, 1882, may, if assigned, be used in any land aisttiots 

22. Certificates issued prior to March. 3, 1879, can be used only by 
the settlers in the purchase of lands in the ‘township, the surveying of 
which was paid for out of such deposits ; but. they must be transmitted 
to this office for examination as to excess repayments, if any, before 
they can be. accepted by the receiver, who will be governed by the | cer. 
» tificates indorsed on or auiseher: to > them by this office. | 


_ Approved. | 
3 Le MULDROW, _ | 


: ow Beoretary. 


CONTEST—GOOD FAITH OF PARTINS. 
ABBAS v. Yor ZEE ET AL. 


: he ® contest sealaty initiated Should not be dismissed, nept after due notice to . 
3 the: pares of record, a rehearing: is ordered herein. oy 


| Acting Secretary Jenks to Commissioner Sparks, April 15, 1886, 


ann I have ¢ sidered the case of Arund G. Abbas ». Engel Von Zee and . ss 
st J ac ob Postma, as presented by the appeal of the former. from the decis- ae 
- pls of your office, d dated October 15, 1884, meen to allow him aoe 


——— 


*3 L. D., 599. 
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eee right of ait of the 8. E. 4 0f See. 29, 7. 100, B. 66, Van: 
ton land district, Dakota Territory. a 

The record shows that Postma made homestead entry Now7047 of. said = 
tract on March 30, 1883. On September 27, 1883, Abbas filed his affi- 
davit of contest: against said entry sworn to paiore the receiver, alleg- 


_ ing that ‘claimant has relinquished his right to said tract, has wholly _ | 


abandoned said tract,” and on the same day notice was issued summon- 
ing the defendant to appear at the local land office on December 14, 
1883, and respond to said. allegation. Service of said notice was duly 7 
accepted by said Postma on November 19, 1883. | 
- The report of the district land officers, under date of J anuary 20, a 
1884, states that at the time appointed the contestant appeared for the | 
purpose of submitting testimony, and at the same time Von Zee ap- 
peared with a contest against said entry, and that a motion to dismiss 
the former contest was made by the attorneys for Von Zee. Said 
motion appears to have been filed in the district land office on De 
cember 14, 1883, and recites that “on the day of trial, to wit, Decem- 
ber 14, 1883, the contestant appeared, claimant in default. Testimony 
was submitted on behalf of contestant, showing relinquishment, and in 
corroboration the relinquishment is filed.” The motion further alleges 
that said relinquishment was executed August 25, 1883, less than six 
months after entry; that said entry was not made in good faith, and 
that said tract was relinquished to and in favor of the sotitestant. and 
therefore all the proceedings had in the case of Abbas v. Postma should 
be dismissed and Von Zee should be allowed “0 proceed to trial and 
prove his allegations. 

No notice of said motion was served upon Abbas, nor does the motion 
appear to have been made until after the trial had ended upon the 
allegations of the first contestant. On February 23, 1884, the district 
land officers made the following order: “ Motion sustained. The con. 
test was illegal, 

“Ist. Because it was prematurely made, alleging abandonment be. 
fore six months from date of entry had expired. 

“2d. Because it alleged sale and relinquishment, which is not a sufii- 
cient ground for contest. 

63d. Because the relinqguishment presented bears evidence of colla. 
sion between the contestant and claimant.” 

An inspection of the relinquishment indorsed upon the duplicate re- 
ceiver’s receipt shows that the words, “Arund Abbas and abandon all — 
my claim to him,” were stricken out by drawing a line through them, — 
and “the United States” written in lieu thereof. Said relinquishment 
was acknowledged before a notary public on August 25, 1883. 

There was no allegation by Von Zee, in his affidavit of contest, that 


_. the prior contest of Abbas was illegal for any cause, nor was there any 


other evidence, except the record, to prove the apesuons made in oe : | 
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cal ‘said motion. “Abbas: duly appealed from. the action. sustaining ne s 
motion, and your office sustained the action of the district land officers, 
’ and held that the alteration in the attempted. relinquishment was ground 


~ for their conclusion that there was co. jusion between the contestant 


- . and the entryman. It was further decided that said relinquishment, | 


though irregular, was sufficient to warrant the cancellation of said entry; 
that Von Zee was entitled to the preference right of. entry, and that if 

the allegation of appellant, that he presented his. application with said 
_- relinquishment before instituting contest and the same were rejected, ~ 


_ be true, yet he had. lost his right by 1 failure to appeal from said ia 


tion, 


It appears that thé following indorsement, signed by the e register, was 


made upon Postma’s affidavit of contest: 

«We hereby certify that contestant has this day filed his conditional 
homestead application and affidavit for the tract.in- controversy, on 
- tendered the amount of the fee and commission required. by law.” - 
While it is true that said interlineation was a suspicious circumstance, 


a 7 : yet, after the register ‘and receiver had received the same, the contest, = ) : 
of Abbas should not have been dismissed without Bae, ‘the carne 8 an . Sox 


ee opportunity of showing their good faith. Soe 
- With the appeal of Abbas from the action of the ae ri re. ae 
ceiver are filed several ex parte affidavits, denying the charge of bad ba Ms s 
faith on the part of the entryman and collusion with the contestant. —— o 
> ‘Phe evidence is not suicent to make a final adjudication of the rights fe, 
of the parties. es Be. 
In view of all the circumstances of this case, it is deemed advisable pes 
. that a hearing should be ordered to determine the truth of the allega- 
_ tions that said entry was not made in good faith; that there was collu: 


a sion on the part of Postma and Abbas, and to aeeertain all of the facts: — Be 


“concerning the execution of said relinquishment and the bona fides.of — 


all parties in interest. ‘Pending such investigation, Von Zee’s said en- 


try will be suspended, and said decision dismissing said contest will be 
vacated. ‘You will direct the local land officers to order a hearing under 
the rules ot practice, with a view of ascertaining all of the facts rela 
tive to the making of the original entry, the execution of the relin- 
_ quishment, the circumstances attending the first offer to file said relin- 


~ quishment, with an application to enter said tract, if any such was 


made by Abbas, and any other facts tending to show. the good or bad 
. faith of all parties in interest. Upon the receipt of. the testimony. and 
opinion of the register and ch hat) the case will be re- Poe by 
| saa office, ee Pe te 3 | 


— RELATING ~ ‘TRE PUBLIC ‘LANDS. A491 
TIMBER CULTURE ENTRY— -PRELIMINARY AFFIDA VET. 


FERGUSON %, Horr. 


. Pending attack upon an entry for ‘legality, but prior to service of notice therein, the 
petition of the entryman for permission to make a new entry for the land waa 


- received; Held, that as mistake of law was apparent, and good faith manifest — — 


in complying with the law, such petition should be allowed, especially as no dili- 
ao gence to secure service of notice was shown by the contestant. 


Aetng Rookeinia) 7 enks to , Commésetoner Sparks, April 15, 1886. 


I have considered the case of Francis H. Ferguson v. Aueastas K 


| Aloft, as presented by the appeal of the latter from the decision of your oe 


. office, ‘dated December 10, 1884, holding for cancellation his timber cult- 
ure entry No. 6280 of the NW. 4 of Sec. 17, T. 113 N., BR. 60 W., made 
May 8, 1882, at the Watertown and: district, Dakota Teritory. | 
It appears from the record that Ferguson filed his affidavit of contest 
against said entry on April 26, 1883, alleging that “Hoif effected said 
_ entry by fraud, in this he was not in the Territory at the time of mak- 
ing said timber culture affidavit, but it was made out by a notary public — 
located at Cavour, Dakota, while he was in the State of Minnesota; 
that said tract was not entered as required by law.” 
- It appears from the report of the register and receiver dated July 5, 
1884, that hearing was set for March 20, 1884, and continued until May — 
21, 1884, in order to perfect service on the defendant. On May 5, 1884, 
Hoff filed in the local land office his application to have his said entry — 
_ canceled, and to be allowed to make another entry for the same tract. 
Hoff alleges under oath, which is duly corroborated, that when he made 
said application and affidavit he was advised that it was unnecessary 
for him to come to the Territory for the purpose of executing said papers 
and making the entry, but that the same could be done as well without 


_ the Territory, and that it would have the same force and effect, and be 


in conformity with all provisions of the timber-culture laws; that rely- 
ing upon such information, he employed one Sweetser, a land agent and 
notary public, from whom he had received said advice, to prepare said 
entry papers and send the same to the affiant then residing at Zum-— 
brota, Minnesota, and having signed the same, he returned them to said. 
agent, with the necessary fees, and thereupon said entry was made and 
the receiver’s receipt, No. 6280, was sent to said affiant. Hoff further 
alleges that he has fully complied with the law in regard to breaking — 

and cultivation; that he made said entry in good faith, and that he is — 


willing to make ‘ie necessary affidavit before the proper officer ; where- 7 


fore he prays that his said entry may be canceled and that he-may be 


allowed to make a new entry for said tract under the. timber culture | 


law. With said application 3 is filed the receiver's nePRe upon which | 
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eee is indorsed. Hoft’s relingnishment. of said tract. “On May 21, 1884, coun. 


-_- gel for Hoff entered an appearance at the local office and nae a written a i 
_ stipulation with counsel for contestant that in lieu of evidence it should 


= ‘be and was admitted that Hoff was not in said. Territory when said aff: 


ae -davit was made, and that the allegations i in said affidavit i in that respect a 


_ are true. Upon that agreed statement, a decision was asked by said : . 


| counsel. 


‘The district officers report that aia contest was continued nntil May “ ; 
21, 1884, on proper showing, aad on that day no appearance wasmade _ 


in behalf of claimant. He parte testimony was filed by the contestant i 


and default duly entered against Hoff. This report is evidently erro- = | 
_ neous, and is contradicted by the record. The motion for continuance 
was made by counsel for contestant, “in order that due service may. 


be obtained upon the claimant herein,” and the only evidence of such 


= | service is the appearance by counsel as per said stipulation. It is clear e - 
. that no judgment by default could: be properly rendered where the — ie 


counsel for the defendant has entered a general appearance. 


It is admitted that the entryman has complied with the reanieenistite ~ 
of the law as to cultivation and ‘breaking and has furnished affidavits 


| . | a denying ‘any intention to violate the provisions of the timber- culture a 
.. law. The only serious question involved is, whether the. contestant 


F has acquired such a right as would bar the entryman’s application to. 


make anew entry. It willbe observed that the affidavit of coutest was 
filed on April 26, 1883, alleging that Hoff was a non. resident and the | 
hearing set for March 20, 1884, almost a year thereafter. No effort ap- 
pears to have been fade by the contestant to perfect proper service of © 
 . notice upon the defendant, but on the day set for the hearing. counsel aoe 
for contestant moved for a continuance, in order that due service might _ 
be obtained upon the defendant. The record fails to show thatany 


7 ~~ such notice was issued, certainly no publication was made, and prior — 


i to the appearance of counsel for defendant under said stipulation, the > 
> defendant had relinquished said entry and made application to make a 
new entry for the same land. Again, under the practice then in force, os 

-.. no contest for illegality was. allowed against a timber culture applica- 

~~ tion, except by direction of your office. This practice was changed on 


; April 29, 1884, by departmental decision in the case of Caroline Hal- ” 


S, _-vorson (2 L. D. , 302), 


After a careful consideration of the whole = scord: in cub case, ‘tT am ror Pa 


oe the opinion that the timber culture entry No. 6148 of said tract, made — 


ca by Ferguson on January 7, 1885, should be canceled, and that the ap- 5 


oe plication of Hoff to make a new oe of said tract should be allowed. We 
ess Said decision of Eyoure office i is modified accordingly. : 
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_HOMBSTBAD—ACT OF JUNE 15, 1880. 
PATRICK RODERICK. 


A pre- emption filing constitutes an adverse claim, within the meaning of the proviso 
to the second section of said act, and bars the right of purchase thereunder. . 


Acting Secretary Muidrow to Commissioner Sparks, April 16, 1886. 


I have examined the appeal of Patrick Roderick from the decision of 
your office, dated. April 17, 1885, refusing to allow his application to 
- purchase under the Second section of the act of Congress approved 
June 15, 1880, (21 Stat. , 287), the N. 4 of the NE. $ of Sec. 22, T. 11 N., 
R, 24 W. North Platte land district, Nebraska. — 

Said application was rejected for the reason that Roderick’s eter 
— No. 196, made March 28, 1874, was canceled by your office on July 

5, 1884, and on July 15th, same year, William N. Hibbs filed his pre- 
emption declaratory statement No. 4304 for said tract, and the same — 
constitutes a valid adverse claim under the proviso to said section, and 
bars the right of purchase under said act. The question raised by the 
appe..] has been expressly decided by this Department adversely to the | 
‘claim of the appellant in the case of Charles ©. Martin (3 L. D, ey 
(See also George 8. Bishop, 1 L. D., 95.) ag 
. Said decision i is accordingly ‘eiipmed: 


TIMBER CULTURE ENTRY—AGENT. © 
HEMSTREET v. GREENUP. 


The work required under the timber culture law may be performed by an agent, but 
the entryman cannot plead the contract with his agent, in the event that the — 
4 eaey: is attacked for nob-coiplanee with the law. 


| Acting Secretary Muldrow to Commissioner Sparks, Aprit 16, 1886. 


[have considered the case of Ashael B, Hemstreet v. Charles Greenup, . 
_ as presented by the appeal of the latter from the decision of your office, 
dated July 24, 1885, holding for cancellation his timber culture entry 
~ No. 2603 of. the Nw. 4 of Sec. 30, T. 16 N., R. 13.W., made September 
22, 1879, at the Grand Island land district, Nebiaaha, 
The record shows that Hemstreet initiated a contest against said 


entry upon the charge of failure to comply with the requirements of — | 


the timber culture law, as to breaking, cultivation and planting. Said 

_ decision states, “Both parties were present at the trial March 5, 1884,” 
but the record shows that Hemstreet was absent in the State of New 
York, on account of the death of his mother. He .was, however, rep- — 
ee by counsel, and testimony was taken in behalf of both parties. 
. Upon the evidence submitted, the register and receiver rendered their 


joint opinion ‘“ that less than ten acres have been broken, buta sufficient - 


amount to show good faith, that the cultivation before planting, and - 
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ye ‘the panting was properly done, that there was no. eultivation of ave eee 


F at any time,” and they recommended that, as the defendant had. shown a 


a good faith, the contest should be dismissed Oh appeal by the con. ~ 
: : - testant, your office concurred in the finding of facts by the district 7 
~ land office, but held that good faith, however apparent, should not 


excuse a non: oe with specific: and essential requirements of the a 


statute. 


It will be quite unnecessary to lay domi as an iivarlable rule that a = 


strict compliance with the specific requirements of the timber culture — 
Jaw will be insisted on by the government. in every case when perfect: : 
good faith is shown by the entryman. Such has not been the ruling of 
this Department in the adjudicated cases. It has been repeatedly held. 


that where the default has been cured prior to the initiation of contest, i. 


no action will lie. Fitch »v. Clark (2 L. D. 262) 5 Worthington ». Watson: 
—(ibid., eel : Gallowey, v. Winston c id. oe Wiliams ®, Price (3 L. D., 


3 ee 
In the: ease at bar, ‘the eae one was @ noD- ‘gadent employed 
an agent to break, cultivate, and plant said tract as required by law. 


‘It is clear from the evidence that he failed to cultivate the trees at all, 
and that the amount broken was consider ably less than ten acres. . The ° 


’ fact that the entryman paid for the breaking, planting, and cultivating 
the land as required by law will not be a sufficient excuse for non-com-: 
pliance with the statute. While the law and the rulings of the Depart- 
ment permit the work to be done by an agent, (Gahan v. Garrett, (1 L. 
. D., 164)5 Flemington v. Eddy (3 L. D., 432); yet the entryman will be 
held to a Strict accountability for the faithful performance of his agent’s 
- contract. If the agent fails. to comply with the law, while he may not 
take advantage. of his own wrong, a third party may initiate a contest, 


and the Rl cannot shield himself behind his contract with his ~ 


agent. 


‘The evidence shows: @ non- Gotu planes with ‘the requirements of the 


timber culture law, and fails to show cont faith on the part of the en- 


- ‘tryman. 


For the reasons set forth said decision is s affirmed. 
| MINING CLAIM—ENOWN LODE, 
OLATHE PLACER Mine. 7 


- : “The ‘ininaas for an alleged known. lode should apply for tent in the ‘antial ao | 
og notwithstanding the existence of a prior placer patent including it, in order that me ee 


‘the controversy. way be properly litigated i in the courts. , | 
| Acting Secretary Muldh ‘ow to Commissioner Sparks, April 16, 1886. 


I have before me the papers in the case of the Olathe Placer cam =e 


. - 24 . Leadville, Colorado, which were transmitted ‘September. 29, 1882, on | 
aes : the direction of my predecessar, and in oe of the request of O. 
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S. Thomas, Esq., of Leadville Colorado, by his letter dated September 
12, 1882. 3 


7 “The accompanying report from your office shows that patent No. 4940 a 
duly issued to John 8. Sanderson for said placer; but that it appears — 


to have issued by mistake, for the reason that there was a known lode © 
within its limits, which the placer claimant had relinquished, prior - 


: _ thereto. Mr. Thomas’s request was that, on due proof of the facts al- 


_leged, a patent should also issue to the lode claimants for said lode,. 
known as the Buckeye Lode. 
In the case of Robinson v. Royder (1 L. D. _BT7), it was held - the : 

Department. that the claimant for an alleged ee lode must apply — 


“* 2 for patent in the usual way, notwithstanding the existence of a prior | 


patent for the placer including it, that the patentee might file the usual a 
.adverse claim, and that the parties could then litigate the controversy 
in the courts. This ruling was followed in ‘the case of the Shonbar 


_ Léde (L. and R., vol. 40, p. 293), and it seems to me to bea most effi — 
cient method of determining the facts and the rights of the parties 


The record before me does not show that such an application has been ~ 
made by the claimants for the Buckeye Lode. In the absence of such — 
Showing, and in view of the irregularity of this so- -called appeal and of 
thé lapse of time which has been suffered without further prosecution 
by the appellant, the appeal is dismissed, and the papers accompanying 2 
the letter of transmittal are returned herewith. 


| ‘RULE or PRAC CTICE AMENDED." 


’ DEPARTMENT OF THE ikanston, 
GENERAL LAND OFFICE, ~ = 
| . Washington, D. C., March 27, 1886, 
Rule No. 114 of Practice is amended as follows: 

_ Motions for a review of decisions of the Secretary should be filea with 
‘the Secretary, who may, in his discretion, suspend action on the decision 
_ sou ight to ue reviewed until such motion shall be decided. , 

be WM. A. J. SPARKS, 
e _ Commissioner. 

- Approved: a, | ~ | 

% 3 LQ. ©. Lamar, = 
Secretary. 


_ "For Rule of Practice 114, see page 49 of this volume, 











-PRE-EMPTION FILING—AMENDMENT. 


THOMAS C. CHILCOTE. 
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‘The preenipiis not having exsrolead diligence in casein ihe sites of the tract ~ 


‘filed for, will not be allowed to amend his filing, in the event that he anhecuu tly a 7 


- discovers that a portion of his claim i is subject to the right of another. 


| Acting Seoretary Maldrow to Commissioner Sparks, April 20, 1886. 


ee a have considered the ex : parte case of Thomas C. Chileote, as pre- : se 
~~ Aentel by his appeal from the decision of your office, dated March 25, 


-1885, refusing to allow him to amend his pre- -emption filing No. 12 oe 


for the B. $ of SW. 4 of Sec. 6, and NE. 4 of NW. 4 of Sec. 7, T. 29 SR. 
13. E., Independence, Kansas, so aS to embrace in. addition to tracts — 


‘above described the NW. 4 of NW. + of Sec. 7, same township and range. 
~ Chilcote filed his declaratory statement for the tracts first described 


together with the SW. 4 of SE. 4 of said See. 6, April 1, alleging settle- er 
~ ment March 23, 1884. | we that date the whole of the SE. 4 of said See. 


6 was covered by declaratory statement No. 12, 457, of. date December 


15, settlement alleged December 10, 1883, in the name of E. W. Cantrell. 


Some time after filing his said declaratory statement Chilcote learned 
of the prior claim of Cantrell, above mentioned, and believing said claim 
to be valid, he thereupon relinquished his claim to that part of land 

‘covered by his filing which conflicted with said claim of Cantrell, ‘Vig, 
the SW. + of SH. 4 of said Sec. 6, and his. filing to that extent was can- 


. eeled J aly.2, 1884, Under date of October 7, 1884, the local office trans- © 
mitted Chileote’s ADpHeation: to amend, in which he set. forth the facts: 


above mentioned. 


In said office degiaion of March 25, 1885, the ;apuliesont to anneal fg 


- was denied, on the ground that “by the exercise of due diligence, Ohil- 


- eote could have ascertained. the existence of the averse claim of Can- 
a well, initiated three months before.” | | is 
A carefal examination of the case leads me to concur in the judgment 


of your office that the amendment should not be allowed. It seems-that 


. -with reasovable diligence Chilecote might have informed himself of the 


| ~ existence of the prior claim of Cantrell to said SE. + of. Sec. 6; at the 


-- date he filed his declaratory statement. The declaratory statement of. 
_.. Cantrell was then upon the. records of the local office, where it could 
_.. have been observed by any one desirous of being informed of its exist- 
ence, and so far aS appears. from the records in the case, he was then - 


living upon his claim. It is not alleged that any fraud or imposition Pee 


“2 receipt of any adverse filing,” and that in his case no such note was 


was practiced upon Chilcote at the time he filed. his declaratory state: 
ment, or that he was misled in any manner by the local officers, further See 
than that he alleges in his appeal that “the register of land officeat 
| Independence usually made a note on bottom of declaratory statement — 


= made vuLOD. the declaratory statement sent him. Thos dhe it to be . — 
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inferred that he did not even go to the local office to inform himself of ; _ 


7 any adverse claim to the land he desired to file upon. This was surely 
not due diligence. . _f “#3 
| ‘The decision appealed : from i is affirmed. 


_ SWAMP LAND—CONTESTANT. — 
_ RINGspoRF v. THE STATE oF lows 


Though it. is competent for the eveetaieae on its own ‘motiox » to inquire. ‘into o thé is 


character of land, claimed: as swamp, the diligence of an applicant therefor, in | 


_ bringing contest, and payiug the expenses thereof, may result in securing to him 
the right of entry, on. the establishment of the non-swampy character of the land. 


Secretary Lamar to Commissioner Sparks, April 22, 1886. 


I am in receipt of your letter of May 11, 1885, transmitting the papers 
in the case of the swamp land contest instituted by William Ringsdorf, 
involving the character of the N. t of the N. E. 4 of Sec. 1, T. 96, R. 28, 
Iowa. 

The above tract was selected as swamp land by the State agents 
August 22, 1859; buthas not yet been approved nor patented. Never- 
theless, while such swamp land claim was pending and unadjudicated, » 
the American Emigrant Company received a quit-claim deed thereto 
(inter alia), thus becoming a party in interest in the case. 

The tract is a portion of an odd section lying within the primary (ten- 
mile) limits of the grant of May 12, 1864, (13 Stat., 72,) for the benefit 
of the McGregor Western (now Chicago, Milwaukes & St. Paul) Rail- 
way Company; but the company’s interests are not affected whether the 
swampy character of the land be affirmed or denied. 

On the 22d of September, 1883, William Ringsdorf, alleging ander 
oath that said tract was not in fact swamp land, applied to the register 
of the land office at Des Moines to contest the swamp land claim, at the 
same time presenting his application to enter the above tract under the 
_ timber-culture act—tendering fees and commissions for entry. | 

October 10, 1883, the register of the land office at Des Moines trans- | 
mitted,to your office said application, with followin g request for instruc- 


tions: 


_ “Shall Mr. Ringsdorf be allowed is test the swamp-land claim on _ 
- the above-described land? and if rejected shall he then be ‘allowed to 
enter the tract in question under the timber-culture act?” 
- Upon instructions of your office, a hearing to determine the ape | 
of the land was held at the land oftice at Des Moines, beginning Decem- — 


ber 29, 1883, J anuary 24, 1834, the local officers rendered their joint a | 


decision, finding from . the evidence that the land was not swamp or . 
overflowed September 23, 1830, and poommncaing that the swamp land | 
claim be rejected. : 

— 1819 Lb D——32_ 
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“Febrisry 2, 1884, the Americaa Emigrant Company seas to you: .e | 


ae “office: which, July 9, 1884, affirmed the decision of the local officers, 
0. and therefore held for rejection the claim of the State of lowaand those . _ 
~~ holding under it, under the swamp-land grant. From said decisionthe 
_- American Emigrant Company appeals to the Deparanen ine appeal ca 


ge being based upon the following grounds: ae 
"1, The land is not subject to timber-culture entry, because x not « public ae 

' land. Me on 
eae ae -Ringsdorf has no “interest” in the land and cannot contest its mae 
oe swampy character. | os : ‘ 
8 The land was and is ‘swamp land -as shown by the evidence i in a 
ee & the case. _— 
_-- Referring first to the point last above ron tioned: after a eaotile ex 


" a - ‘pminstion of the testimony, I concur in the opinion expressed in the - ate : 
decision of your office that the tract in question is not, and was notat. 


| the date of the swamp land act of Pepiem ber 28, 1850, 66 ae land ie 2 : 


; within the meaning of said act. 


“ti 18. competent: for the government to acitest the’ allegation of the : . : 


ee swampy character of the land, regardless of Ringdorf’s interests or ap- . . 


'. plication ; so it is not necessary to decide whether or not it was compe- 


- tent for Ringsdorf to institute contest. But as it appears that Rings- 
eae - dort directed the attention of the government officers to the fact that — ey 
-. the land in question was not swampy in character, and paid. the expense 
of the contest, and as he has an application now on file, and. not aa 2 


oe Apo, 6 said pEpieorion will now properly come before you for action. - 


FOID PATENT NOT DELIVERED 


WILLUM H. MoLaRty. 


. “4 | A pte, issued in contravention of the record, is without authority and veld, and : . ee 


- will not be delivered by the Department. 


- Beoretary Lamar to Commissioner Sparks, April 28, 1886, 


Ze am in receipt of your letter of the 8th instant, transmitting the pa- = i 


= Je | pers pertaining to the issuance of patent to William H. McLarty for the : 7 
EB + of the SE. 4 of Sec. 29, T..1N., RB. 14 E., Stockton, California, Te- 
— “questing that proceedings be instituted to have said patent annulled, = 


se : : for the reason that it should have issued for only the NE. 4 of SE. a of a o 
said section. _ 2 
- Accompanying your letter is: also ‘the application of J ohn i Mullan, ae 


ea: attorney for the widow of the late William H. McLarty, for the — ae 


delivery of.said patent, which has been.returned to your office by the is 

~~. Toeal office at Stockton. - Se 

- Tt appears from the record in this case that on October: 25, 187, o 
Peery bali made cash entry for the H. 3 of the tract aforesaid, ‘On ake 
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or 23, 1873, said entry was suspended, for the reason that {he town: bye 


a ~ ship plat showed that the village of Montezuma was situated upon the — a 


. Jand in question.. McLarty was thereupon required to make publication | 


of notice to all parties concerned to show cause why the entry aforesaid =” 


foe should not be patented. A hearing was the result, and it was there- ~ 
upon decided by the Secretary of the Interior, October 24,1884, that - o: 
the. entry of McLarty for the SE. 4 of said SH. 4-was illegal, oa said 


entry for that part of said tract was thereupon scnieelea: and MeLarty 


Was permitted to enter for the remaining portion. On July 27, 1885, | ; a 
your office, in issuing patent under said decision, inadvertently issued fan 
‘to McLarty patent for the whole tract embraced in his entry, whereas 


a it should only have issued for the NE. 4 of the SE. 4 of the section. 


ie aforesaid, and forwarded the same to the reccter and. neueivee at Stock- — a 


aa ton, California, to be delivered to the widow of said McLarty, but it: was ae ts 
. - recalled by your office before such delivery. ae 
ee The widow of said W. H. McLarty now makes application for ‘the. oo Se 
Aoi delivery to her of said patent, basing her application on the principle | 


decided in the casé of United States v. Schurz (102 U. 8., 378). 


| In the case of United States v. Schurz, McBride after the five years — 
of residence and cultivation required by law, submitted final proof, 


_ which the Commissioner found to be in all respects in full compliance - 


| with the law, and as such entitled McBride to a patent; that in accord- - : 


ance with such finding a patent for the tract was issued and transmitted 


to the local officers for delivery to McBride, but subsequently returned ed 


to the Commissioner of the General Land “ffice. The land claimed by’ 4 


McBride was within the incorporated limits of the. town of Grantville, 


a and without this knowledge the local officers admitted McBride’s entry. _ 


_ McBride made final proof in 1874. In February, 1877, the town authori-. 
~ ties of Grantville applied to make townsite entry, which was refused, : 


‘because the land was covered by McBride’s entry. An application was ee 


then made to have McBride’s entry canceled as illegally and improvi-- 


. dently allowed. This application was duly forwarded to the Commis- _ : 
sioner of the General Land Office; ; but prior to action thereon a patent oe 
was issued, and transmitted for delivery to McBride. Subsequently, a 


on taking up the matter of contest, the claim of McBride was rejected 


and the undelivered patent canceled; and McBride applied for a writ oe 


of mandamus to compel its delivery. 


-. On this state of facts the court held that “ when the officers ‘none | 
Se - action is rendered by the laws necessary to. vest the title in the claim- _ Sa ak a 
ant have decided in his favor, and the patent to him has been dulysigned, = > 
- sealed, countersigned, and recorded, the title of the land passes to him, 
and the ministerial duty of delivering the instrument: can be enforced ane 


by mandamus.” 


It will be seen that tha: principle upon which this decision. oe ‘is, “ 7 a 
that the authority .of the Department to issue the patent was predicated — sy 
upon a decision, judicial ir. its character, awarding the land rs) patented De hee, 


7 to McBride, - , 
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ere the court says: “Here the question is, whether this land a 7 . 


Bra been withdrawn from the control of the Land Department by certain” a 
OOo ets of other persons, which include it within the limits of an. incorpo. 
- ~ fated town. The whole question is one of: disputed law and. disputed sy oo 
= __ facts. It was a question for the land officers to. consider and decide be- ee 
7. fore they issued MecBride’s patent. It was’ within: their jurisdiction toce 
do so. If they decided erroneoushy,, the patent may be Eyoleable; but not = 


es 2 ; absolutely void” Ss 
—- $peaking in reply to tiie position asannied: by the sir ssa that — 
the land claimed by McBride not being subject to homestead entry, that © 


the patent therefore being - void, and that the law will not compel the 
7 Secretary to do a vain thing by delivering the patent, the Court says: 
“We are not prepared to say that if the patent is absolutely void, so that. 
| no right could possibly accrue to the plaintiff under it, the suggestion 
would not be a sound one, But the distinction between avoid and 


voidable instrument, though sometimes a very nice one, is still a'well _ 


recognized distinction on which valuable rights often: depend.” 
-- The Chief J ustice, with whom concurred. Mr. Justice Swayne in dis- 
senting from this opinion, said: “There are very few, ifany, of the gen- 
eral principles of law so well stated, in the opinion of the court, to which . 
Ido not give my assent....I agree that when ‘he right to a patent has 
become complete, the execution and delivery of the patent itself are mere 
ministerial acts of the officers charged with that duty ; and I further 
agree that when the right to a patent has been determined,'and the 
_ patent has actually been signed, sealed, countersigned, and recorded, no — 
actual delivery is necessary to pass the title.” _ | 

Itis very evident that the majority of the court eondidered: that the 
right of McBride to the land claimed had been adjudicated before the 
__ issuance of patent, while the Chief Justice regarded the question as 
ae pending before the Department. when the patent was executed. The 

‘inference is therefore plain. that the right of McBride to demand the de- | 

_ livery of the patent rested upon. the decision of the officers of the Land 


-. Department awarding him the tract, and in effect deciding chat it was - 
: ‘subject to McBride’s homestead entry. 


‘When the record: upon its face shows that a patent ‘could Latest: 
issue for the tract claimed a patent issued thereon is not void, although 


| : - it might for causes not apparent on the face of the record be. voidable; } 
but when the record does not. show such authority ¢ a ay issued 


thereon is void. , ae 
-.. In this case the record AGE poniy: fails to show fiat: MeLarty was 5 enti- = 
ee éled to patent for the SE +of this quarter-section, but the record of the _ 
proceeding upon which alone he can claim the right to patent, shows — 


| . -. that the right to this tract was directly adjudicated against him,in-a | 
hearing ordered to determine his right to this part of the tract. A. 
patent issued for the entire E. 4 of said quarter-section was wholly with- 


out authority, and therefore void, and I see no reason why the pateiit me 


as ue ~ pow in posession of the Department should not be withheld, and that. : 4 
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| patent issue in conformity to the decision of the poet canceling . 

the entry-of McLarty for the SEH. 4, and allowing his entry for the NE. | 

4-of said quarter-section. | | 
You will therefore inform Mr. J ohn Mullan , attorney for the claimant, 


+ of this decision, and issue patent in accordance with this decision when 4 
. called for. | | 2 


DONATION CLAIM—ACT OF 1854. 
JOHN WALLAOE. 


Under this act settlement and residence should be nonesnipesancaua ey, the. settle 7 


. ment must have been commenced within the time specified i in said act. 
Secretary Lamar to Commissioner Sparks, April 29, 1886. 
I have examined the appeal of John Wallace from the decision a | 


your office, dated November 29, 1884, holding for cancellation his dona- 
tion claim, notification No. 300, certificate No. 185, for the SE. } of SE. 


4 of Sec. 29, N. 3 of the NH. 4 and the SEH. 1 of the NH. 4 of See. 32, T. | ei 


24.N,, BR. 39 K., Santa Fe land district, New Mexico Territory. ‘Said 


claim. was held to be invalid in its inception, because the proof submit. 


ted showed that settlement and cultivation were begun on said tracts , 
on June 1,:1874, and not within the time required by law. 


The second section of the act of Congress approved July 22, 1854 (10 -_ 


: ‘Stat., 308), was carefully considered by my predecessor, Secretary Tel- : 
ler, on November 23, 1882, in the case of Juan Rafael Garcia (1 L. D., — 


4 287), and it was ‘held therein that said act required that residence and . af 


Settlement should be contemporaneous, and that settlement upon the ~ 
tract claimed as a donation must have commenced within the time lim-. 


_ ited by said act, to wit, January 1, 1858. That ruling was adhered to — . 
_. In the case of the Atlantic and Pacific Railroad Company (2 L. D., 522), 


and again on November 18, 1884, in the departmental decision in the 
case of Florentino Padia, and no good reason is Bryan for overruling 

the same. ip | 
- The decision of your office is accordingly affirmed. 


| | PRE-EMPTION—SETTLUMENT—ABANDONMENT. 
HUDSON ». Docking. (On REVIEW.) 


| Settiument. made by entering through a fence partially enclosing the land, though na 


with the permission of the owner of such fence, bat with full knowledge of the 
prior existing possession, improvements and recorded claim of another, 1 is in vio-— 
lation of the Atherton-Fowler doctrine. 


Evidence showing that the claimant has persistently | ssuctted his mene D m the local 


courts, is admissible as against the charge of abandonment. 
_ Seoretary Lamar to Commissioner Sparks, April 29, 1886. 


I have. before me.a motion for review of my decision of J: anuary. 20, | 
1886, in the case of Thornton Hudson v. Richard Docking (¢ L. a Pe 
avers the land in controversy to Hudson. | 
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pepe a  Docking'’s contest allegation was, failure. to reside and cultivate : a ea 
. i ae required by the pre- -emption law. My said decision. held that, as’ the : : 
and ‘was used. for grazing purposes, for which it was best adapted, Oe ace 
_- Hudson had cultivated all that the law required. And it held that, 
oe although Hudson’s: residence was not actually continuous from date of i 
_... filing until the spring of 1883, it was legally sufficient, in view of the 
.. suspensions of the plats during this period, and that his proofs of con- a s 


__ tinual residence theréafter were not overthrown by the contestant. 


‘There are five assignments of error in this a-motion, which I will ox a 


ees wine in their order. ee 


~The first is a general isco of error. in the. award. “The Sesame x 


nS - panying argument is substantially as follows: ‘That in view of Dock- ° | 
_ ing’s legal entry on the land, and his adverse claim, Hudson Should. 
.. have been held to a strict compliance with the law in the matter of - 


residence. To this I reply: First, that I have grave doubts about the 


-- Jawfulness of Docking’s entry upon the land, which was through a fence. 
‘partially enclosing it; and although this. was with the permission of 


the owner of the fence, it was with the full knowledge of Hudson’s pos- — 
session and improvements,.and of: his recorded claim. I-incline to the: 


- opinion that Docking’s entry was in violation of the ruling in Atherton’ 
% Fowler (96 U. 8., 513), and of the several cases in the he has 


Court enforcing it. 
Secondly, I remark that the so-called “ liberal ” ruling upon Hudson's | 


7 showing of residence concerned a period anterior to Docking’s said 
_ entry, and when he had no adverse claim to the land. Hence the first 
- assignment of error is not well taken. 


The second error assigned is that said decision i 1s congas to the law 


and the facts. In the accompanying argument, the law is stated to be 
that “continuous compliance with all the requirements of the pre- 


emption law is essential, and failure therein will not be overlooked ex- 


| cept. under urgent circumstances, and (for) controlling reasons.” Ad. 
mitting this to be the law, it is plain that said decision did not depart 


from it, for it found urgent circumstances and a controlling reason in — 


the fact that the government had kept the plats suspended, and pre- 
vented Hudson from proving up, for some five years. The argument 


before me does not deny this. to be the fact, or that it offers a satisfac- 
tory reason for my ruling upon the sonnei. of Hudson’s compliance 


-° with the requirements of the statute during said period. No. error of: 
- either fact or law is pointed out in the findings relating to the period 

cor after the restoration of the plat. Consequently there i iS NO showing of: 
error in either the facts or the law upon which the decision was based. 
ore | _ The third ground of error. assigned is the ‘admission of testimony in- oe 
aaa relation: to several law suits in the local courts respecting title. to this aa 
oe : land. This testimony ‘was admitted as evidence. that Hudson had. not. mere 
-.. abandoned the claim. The fact that there had been sich suits was all 
ee _ that was used of the testimony, and it it certainly. was 8 entirely competent Coe 

a evidence as the pupae indicated. fy Padi ig, tte, a a 
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| ‘The fourth alleged error is that the decision is “ ‘against the ae and oes 


the practice and rulings of the Land Department.” There appears to. 
be no argument in support of this allegation other than that above. | 
_ considered, and it therefore requires no further notice. | ks 
The fifth and last specification of error is the admission of “ex parte. : 


evidence” by the local officers, the Commissioner, or the Secretary of 


the Interior. The only explanation of this singular charge in the. accom. 
panying argument is a reference to the subjoined affidavit of one Will- 


iam Acuff, who therein denies that he made certain statements preju- : 


dicial to Docking’s ‘good faith in making his homestead claim, which 


- purported to be signed and sworn to by him and were on file: in the — 


ease. This alleged statement, if true, might have affected Docking’s 
_ right to make final proof and entry ; but it was entirely irrelevant to 
_ the issue raised by this contest, were not admitted as evidence by me, 
and had no weight whatever in influencing my judgment. 

On careful consideration of this motion and the accompanying argu. | 

ment, I do not find any sufficient reason for changing my opinion upon - 

_. the facts and law of this case, as expressed in my said decision. Said 
- decision is therefore adhered to, and the motion dismissed. | 


PRACTICE—HEARINGS. 
_ CIRCULAR. 


Commissioner earn to registers and receivers, and special agents, Fily : 
31, 1885. | 


_ The practice of ordering hearings, as a matter of course and without 
application, in cases of entries held for cancellation on special agents 
reports, is discontinued. 

Hereafter, when an entry is so held for cancellation, the claimant will 
be allowed sixty days after due notice in which to appeal to the Secre: 
tary of the Interior, or to_ show cause -why the entry should be sus- 
tained. 

Applications for jeagitis must be séathepanied by the sworn state. 
ment of claimant, setting forth. specifically the grounds of his defense — 
and what he. expects to prove at such hearing. He must. also make 


7 oath that his application is made 1 in nigocd faith and not for the eo _ 
_ of delay. : | 


Notice to ‘claimants will be. sent. by epic ared iathee ie » their last - | 
known. post-office address, and the return letter receipt (or returned 


letter) will be transmitted to this office with a and receiver's re- e ao 


“ port. 


" Notice will also be served sersanelly if claimant can be reauli6d, 1 atid on 


2 registers and receivers and special agents will take every precaution to a 
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ou see Eta notice reaches the party or his attorney, and to preserve and 
= transmit: the evidence of service, or of attempt to procure service. 


_ Attorneys appearing for alleged fraudulent entrymen will be core 


—- 
Ga A. JENKS, 
_ Acting Secretary. — 


FRA UDULENT CONTEST—RELINQ UISHMENT. ee 


_MELOHER MD. CLARK. 


Re ‘ file the written authority of the claimant for such appearance. ae 


. 4 Where a ponding. contest is ateaokead: on the paid of fraud, by one a0 also makes a 


sae ‘ 7 Iti is however held that a relinquishment, executed before the first contest, but filed - a 
: after said application, may ‘inure to the benefit of the second. contestant in the os 5 
event: that the allegation of fraud is established. | : : - 


due application to contest the entry in question, notice will not issue on such ap-- . 


plication, but the case will be held for the final disposition of the prior contest. ° 


| Beoretary Lamar to Osinaiesione Sparks, April 30, 1886. 


SL Tt have considered the case of Samuel H. Melcher ». Gideon E. Clark, - : 
ae i: 2 as presented by the appeal of the latter from the decision of your office, ee 
_ dated March 25, 1885, rejecting his final proof and payment forthe SE. 
- - $of the SE. $ and Lot 4 of Sec. 27, and Lots 1, 2,3 and 4 of Sec. 26,T. 
ae 106 N,, R.. 66 W., 5th P. M., Mitchell land district, Dakota ‘Territory, - “os 
oo and allowing Melcher a preference right of entry of said tracts. - - 
ook ~The record shows that one Norris F. J ellison filed his soldier’s home- ee 
ee Sead declaratory statement No. 3262 for said tracts on June 19,1882, 
- and on December 13, 1882, he made homestead entry No. 23641 of. the ae 
~~ game land. On May.26, 1883, one Elza J. Mentzer filed his affidavit of 
 gontest against said entry, alleging that the entryman had relinquished 2S 
said entry to the United States and abandoned said land. In said affi- _ oe 
oe . - davit. it was also alleged that the affiant. has made diligent inquiry in 
the vicinity of said land; that he believes the entryman is not a resident 
Of said Territory ; that per onal service cannot be made upon him, and — @3 
asked that service may be made by publication. Hearing: was set for ~ 
os August, 7, 1883. oo 
~~ Qn July 16,. 1883, Melcher filed an affidavit of contest against seid c.o 
De fee entry, alleging abandonment and change of residence for more than six 
~~ months. At the same time Melcher also filed an. additional affidavit, ee 
‘alleging - that Mentzer has had the management of said land. from. June ee 
19, 1882, up to the date of instituting his said contest; that Mentzer’s 
ee contest was not issued for the purpose of having sald: entry canceled, a. t 
and Melcher therefore asked “that his contest hereunto attached may 
be received and become of record in case of the dismissal, withdrawal ES. 
om on: or default of contest now v pending.” ” — 


- 
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On July 6, 1883, Jellison executed a relinquishment of said entry be 
, dnt a notary publie i in Linn county, Iowa, which appears to have been — 
filed in the local office on J uly 30, 1883. 
| Additional testimony was filed in the local land office by Melcher and. 
all the papers were transmitted to your office on September 11, 1883. 
On December 7, 1883, Clark applied to file his. pre-emption declar -atory 
statement for said land, which was rejected by the district land officers,, 
because said contests had not been determined by your office. . Upon — 
appeal, your office, on March 24, 1884, held that said entry must be can- 
celed as of the date when said’ relinquishment was presented to the local 
land office, to wit, July 30,1883; that the relinquishment was filed sub- 
sequently to the aaidenpanient of said contests and must be held as 
- evidence of abandonment; that the preference right of entry should be. 
awarded to the first legal contestant; that Clark should be permitted, 
if he so desired, to have his filing placed of record, subject to the rights — 

of the legal contestant, who would have the preference right of entry, 


- anda hearing was ordered to determine the rights of the respective: 
contestants. On March 31, 1884, Clark filed his pre-emption declara-_ 


tory statement for said tracts and also filed an appeal from. said. deeis- ; 


jon to this Department.  & «: 
~ On November 11, 1884, my pasiecsneeG desided that “your action in 
— the premises is not derogatory to his (Clark’s) interests; he hasobtained _ 


all the benefits with relation to the contests of record, which were insti» | : 


5 tuted prior to any action on his part that reasonably oould be expected. © - | 
_ If the whole case should come before me for my adjudication, his inter- _ 


ests, if any, will be duly considered.”. L. & R. (Vol. 47—234). 


The hearing was duly held, commencing January 27, 1884, and, upon : oO 


the-testimony offered, the register and receiver rendered separate opin- 


ions, the former holding that Melcher was entitled to a preference right 
of entry, while the receiver, conceding the speculative character of — 
Mentzer’s contest, held that the relinquishment was an independent _ 


transaction and in no manner the result of Melcher’s contest, aue that 


 . the land should be awarded to Clark. 


Your office, on appeal, held that the decision of the Solution was cor- 
rect, and that the pre-emption. proof which had been offered by Clark 
should be rejected. 

The testimony taken at the hearin gis sconthetidy as to the person from 
whom said relinquishment was purchased. It is clear that the re- 
~ linquishment was not filed until after the filing of Melcher’s: affidavit 
of. contest, and no rights acquired prior to the filing of the same could 
_ be lost in consequence thereof. Although the relinquishment was filed 

in the district land office on July 30, 1883, it appears ‘to have been ex- 
= ecuted on July 6th. same year, which was long subsequently to the date 
of the affidavit of contest filed by Mentzer, and was filed by an attorney 

who did not state at the time for whom he was acting, but who as the — 
representative of Olark advised -Mentzer on his. crogs-examination not 
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ig to. answer numerous , questions whioh + were ‘pertinent to. ‘thee case. The cn 


2 fouer: of Mentzer can have miss if any, weight. “Mann 4 v. Auk C : 7 : 
LL. D., 452). Pee 


—Itis fairly shown by a ‘preponderance of the evidence that Mentzer’s Po 


a. contest was fraudulent, and that Clark purchased. Jellison’s: relinquish- 


oie ment, either directly. or indirectly, from Mentzer. It is true that:-due oe = 
oe notice to the entryman had not been issued. upon Melcher’s said affidavit, 


; = - and, under the rulings of this Department, none could issue until the & eo 
determination of Mentzer’s contest. Woodward v. Percival (4 L.D., © 


| “Immediately t upon tlie filing of ie S incuein ae ‘tlie district ana 2 


a | 234), As soon, however, as Mentzer’s contest was disposed. of, the ve . 
4 Bu, rights of Melcher attached and his rights related back to the date. when ee 


* his contest affidavit was s received, SO as to cut off any intervening: claim- = 


ae ‘ae should have canceled said entry. ee et al. 0. Soe epg zs Ge 
3 L. D., 341); Tilton v. Price (4 L. D., 128). | a 
From a careful examination of the aioli eoaue it appears ae the. — 


. 7 filin g of said. relinquishment was the result of Melcher's contest. and must fo 


~ be held to inure to his benefit. McCall ». Molnar piu D., 2260) Mitchell 2 . 
+ @ Robinson (3 L. D. , 546). 


: Said decision i is aceordingly afirmed.. 
PRI VATE CLAIM—RAM on VI GIL GRANT. 


‘E, P. SHELDON ET AL. 


ve the a decision of iis Commissioner holding that the survey ieee should not be ota “a : ; 
turbed became final for want of appeal, and the. showing now made by the present . | 
alleged owners of said claims is too indefinite to: warrant further Tavs dgotion of ae 


the case. pag fe 


| Seoretary Lamar to Commissioner Sparks, Aprit 30, 1886. 


Tr have considered the appeal. of E. P. Sheldon, George N. Bletcher, ee 


and. Winfield Smith, from the’ decision of your office dated April 25, ey 


ae 1885, refusing their application for an investigation by the United’ 


ca _ States surveyor-general, of the survey of the Ramon. Vigil grant, being ae 


a0 “private land claim, No. 38, in Santa F6 land district, N ew. ‘Mexico Ter- eo 
-% ‘vitory. wi 


ee Tt appears from the ad that said nee was , confirmed by the set a : . : 
We, Congress approved June 21, 1860, (12 Stat. , 71) “as recommended for 


confirmation by the surveyor-general”, that the survey ofsaid confirmed — Eo 
 elaim was made by two U.S. deputy surveyors in April, 1877, and ap-— 


. ; oa proved by the U.S. surveyor-general on June 5, same year. On. Sep-" & , - 
-_. tember 16, 1882, one Thomas A. Hayes, claiming to be the owner of the — 2 
oe fad, filed j in the office of the U.'8. surv eyor-general his ‘protest ear | 


- é the ©. approval of said survey, and aol the issue of a patent there-. 
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| ander, claiming that, “ ‘Whereas the grant calle for a Siar Madre Te 


ee Mountains as its west boundary (by universal custom and understand-_ gen. 


aR ing meaning the whole mountain on its east side, or to its summit,) the 


_ said present survey makes the said west boundary the eastern foot-hills - | 


of the Sierra Madre Mountains, thereby attempting to materially reduce es mn 
the quantity of land in fact granted.” Mr. Hayes further alleged that, = 


. at the time said survey was made, he was absent ‘‘ beyond the seas, ” ae 


and until his return, in 1881, had no opportunity of becoming acquainted ve oes 
—. With the facts and the manner of said survey or to pe coe me 


| same as improper and erroneous. 


>. With his said protest was submitted. the report of two surveyors, who. e 
 gtate that they made a partial survey of said grant.at his request, an ae 


from their notes, which are embodied in their report, ‘“‘ The foposrephy 

_ therein called for does not in any respect agree with the topography of E 
- the country described in the field notes of the grant.” - 3 
Neither the protest, nor the report of said surveyors accompanying the 


saline, was verified. Your office, however, on April 10, 1883, considered _ 


said protest and the survey of said claim, and held that the base and _ 
not the summit of the Sierra Madre Mountains constitutes the western — 
boundary, and that said survey was correct and would be approved. 


.. Due notice of said decision was given to. Hayes, but no appen! was 


- taken therefrom. : 
The present application alleges that the petitioners became the own: _ 
ers of the land covered by said grant, by purchase in July, 1884; that 
about the time of said purchase they were informed that the official 
_ survey was erroneous; that the original ow ner had made application 
for the-correction of it survey but as he failed to support his said ap- 
plication by proof, orto show wherein the error existed, by sworn affi- 
davits, the said application was refused; that since the applicants have | 


- .become the sole owners of said tract, fey have retraced the boundaries | 


of said survey and have found the same to be grossly erroneous in sev- 
eral respects; that the Rito de los Frijoles, which constitutes the south-. - 
ern boundary call of said grant, runs nearly east, instead of southeast, 
as represented on said survey; that at a point where two other streams 
empty into said Rito de los Frijoles, upwards toward. the source of said | 
streams, the line abandons the Rito de los Frijoles, thereby leaving out — 
a considerable portion of several hundred acres of said grant; and that 
_ the west boundary.does not extend to the main mountain, as called 


for in the original muniments of title. The applicants further allege’ ake 


7 that they are informed and believe that said U.S. deputy surveyors ~ 
“never actually run the said south and west boundary of said grant, but 


ie -made field notes thereof from a partial survey of only the east and os 
north boundary of the same; that, if said survey is allowed to stand 


without correction, great. and irreparable injury will be infiicted upon. 


i > the present owners; and they therefore ask that the U. S. surveyor. | 
- general of said Territory be directed to investigate: said sur vey; and - 


make a : report thereof to your office. . 
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“With said application are filed the affidavits of said Sheldon ana one oe oe 


“ Blader i in. support thereof. Mr. Sheldon avers that, since the said pur- | 
_. chase and prior thereto, he went over the e boundary li lines of said. L survey _ 
=? and found the same to be incorrect. | | 


In a letter filed in this Department, dated May 17, 1885, ,—since ‘said 
eo appeal Mi Sheldon states that the south- west bou Hote lines, as given 
by said. survey, are grossly Inaccurate ; that he is informed by most re- 

liable authority, that there was no cocnena or actual survey ever made, 


and that parties interested at the time in purchasing this grant, influ: 


-eneed the surveyors. to return a fraudulent survey thereof ; and that by 


the present survey he and his partners are defrauded. of. ‘ten thousand 7 


or more acres of the most. valuable part. of their ranch. 


It does. not. appear ‘that the protest, of Hayes, the. prior owner, Was - 
dismissed beeause not supported by sworn: affidavits as alleged by the’ 


: applicants. On the contrary, it was duly considered, and both upon — 


e - . principle and upon the authority of the former adjudications of this 
ee at Department, it was decided, in an elaborate opinion by your office, on. e 
April 10, 1883, that said survey was correct and should be approved. 


From chic decision: there was no appeal, and. the same became final - n 


— = &. S., Sec. 2273; Rule of Practice, 112). 


Iti 7 clear that the present applicants can. have no. » better ein than ie: - 


TIMBER Cc ULT URE EN TR Y—APPLI CA TI On. 


‘ORooKs UW -G@uyor. 


An entryman who — failed to comply with. the Jaw has forfeited all right. to the 


land, and cannot set up his possession to defeat the. application of a contestant, 
| Beoretary Lamar to Commissioner Sparks, May 5, 1886, 


a. I have. before me the ease of Alexander B. Crooks VD. Henry Guyot, 
involving the NW. 4 of See. 8, T. 24.8., B. 8 W., Wichita, Kansas, on 
- appeal by Guyot. fot your predecessor's d decision of December 13, 1884, 


holding his entry for cancellation. a 
oe TB appears that. Guyot made ‘timbar-guitare ee No. 7 8 he aia tract ae 
on October 14, 1873, and that Crooks filed affidavit of contest January. 

By 1883, alleging’ non-compliance with the law. After hearing, the local = 

see officers recommended cancellation of the entry, a and, on Appell thst ae 


ww 4 


aes ‘their grantor. ‘They do not even furnish any evidence of title to said 

. . grant. Sheldon admits that he went over said boundaries as shown by ee 

ae ane said survey prior to said purchase, and does not show that the grantees. ee 

aoe will not get every acre of land they have purchased. The allegations. 

of fraud are altogether too vague and indefinite, and of supported, by = =: 

_ - sufficient affidavits to make out even a prima facie case ealling upon ee 
<a your. office to institute the investigation asked for. wee ne 

a . For the foregoing reasons said. decision is affirmed. ae 
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-. decision was ‘sustained. The facts, as they are established ye the tes: = 
timony, are substantially as follows, to wit: that the entryman had 
complied with the law from date of entry until 1879, but that. thereafter Deg 
he failed to properly cultivate and protect the trees until the fall of 181, 

when they were destroyed by a prairie fire, and that since then he has 
tailed to replant. These facts sustain the allegations of the contestant, 


and justify your predecessor’s action. — | = | 
Crooks, it appears, filed with his contest affidavit an application to 7 


enter this land under the timber-culture law, and Guyot objects thatitis — 
invalid because contrary to the ruling in Bender v. Voss (2 L. D., 269), _ 
that such entries must be made on vacant land. In said case, as in- 
that of Shadduck ». Horner (6 0. L. O., 118), which it followed, the land - 
sought to be entered was in the possession of another under color of — 
right; whereas in this instance all right of the entryman was forfeited _ 
immediately upon default, and the contestant had the right of imme- — 
diate entry (Hoyt »v. Sullivan, 2 L. D., 283). | 
I concur in the conclusion reached by your predecessor and affirm his 
decision. | | 


' REVIEW—NEWLY DISCOVERED EVIDENCH. 
St. Pau M. & M. Bry Co. ». ‘MoRRISON. 

On motion for review there was tendered, as s newly discovered evidence, a certificate 
from the commissioner of the State Land Office of Minnesota to the effect that said 
State had conveyed to plaintiff, by deed, the land in question. Held, that as the 

- evidence offered was not the best of which the case was susceptible, and could 
not be considered newly discovered, because of record, the motion must be denied. 


Secretary Lamar to Commissioner Sparks, M ay 5, 1886. 4 


Lam asked to review and revoke my decision of December 26th last 
in the case of the St. Paul, Minneapolis and Manitoba. Railway Com- 


pany v. James A. Morrison (4 L. D., 300), wherein the claim of the rail- _ 


way company to the NE. 4 of NW. 4 of Sec. 7, T. 128 N.,R. 34 W., Sth P.. 
M., St. Cloud, poUTUen Ot: was rejected and the land awarded to Morri- 7 
cone 

In the original case as before 1 me when aaa decision was rendered, the 
railway company was claiming said tract under the acts of Congress 
approved March 3, 1857 (11 Stat., 195), March 3, 1865 (13 Stat., 526), 
and some amendatory acts of later date, gr anting lands to the State of 
_ Minnesota to aid in the construction of certain railroads, including the — 


road te which the present company is successor ; and Mr. Morrison was — 


_ Claiming the tract under the general pre-emption law. The main ques- 
tion then at issue was, whether the United States had title to the tract _ 


_. in dispute, or whether that title had passed over to the railway company. _ 


it was conceded that the United States had by certification in 1874 and 
patent in 1875 peee the legal title to this tract over to the State of . 





ae 510°. “DECISIONS RELATING TO. THE ‘PUBLIC LANDS. 


is panied for the benefit of the St. Vineent: Extension of the o St, t. Pan) a 


and Pacific Company, of which the present company is successor. The 
records further showed that the governor of the State of. Minnesota, eee 
acting presumably under the authority of an act of the State legislature 
-- approved March 1, 1877, had, on the 23d of June, 1880, executed a deed — . : 

and relinquishment of said tract to ‘the United States in favor of Mr, 


ee Morrison, thus re-inveatinig the United States a full and 1d complete 


title to the same. a 
-. - Upon this state of oe ae it was sripeias ruled i in said deéision oe 
: ‘that the railway company, which claimed through the State by virtue. 
of the grant, could not be heard to object to any disposition the United = 


_-. States chose to make of. the land in question. In fact, the argument 2 


-, filed on behalf of the company. in support of the motion before me does. 


: - not attack the validity and correctness of said decision upon the state of. > 


i facts presented when it was rendered. The motion is based upon what 
~ is alleged to be new and material evidence—evidence of which the com-. _ 


ae - pany appears to have been unadvised. until quite recently—viz : that — ie 


the State of Minnesota had, by its deed bearing date February 22, 1877, _ 


ops : “ | (seven: days prior to the passage of said act of the legislature,) conveyed a : , : 
_ gaid tract to the railway company ; and that, therefore, said act cannot ae 


‘ ie 7 be held to apply to this case. — 7 
-_In support of this allegation is filed Here a certificate andes the hand 


aaa seal of the deputy auditor of the State of Minnesota, and ex officio - 


- : _ Commissioner of the State. Land Office, dated F February 2, 1886, setting = 
>. forth that said tract was “ conveyed by said State of Minnesota tothe 


2 Bt Paul and Pacific Railroad Company by deed bearing date February he. 
22, 1877, as. appears by the records of this office. ” itis sought by the 


ei “railway « company to have this bare certificate admitted as evidence of - 


a character sufficient to overturn and revoke said decision of December a 


It i is @ general and well established Pine governing in the production _ 
of evidence, that the best. evidence of which the case in its nature is. 


ie : susceptible: ‘must be produced. ‘Under this general rule it is held that — ue 


A title by deed must be proved by the production of the deed ‘itself, = | 


ee _ if it is within the power of the party; for this is the best evidence of 


_.. which the ease is susceptible; and its non- -production would raise a pre- 
: sumption that it contained some matter of apparent defeasance.” — Eee =: 
oe -Greenleaf’s Evidence, Sec. 82.) ‘This would also. be termed primary — 
"evidence ; the general rule in relation to whichis that “ Untilitisshown 
- that the production of the primary evidence is out of the party’s power, 
one no other proof of the fact. me in general, admitted, a ” (ib. 34) 5 Ord 2 v. 
~ McKee (5 Cal. 515), oe 
And in read to. certificates given ‘by persons } in official station, t the o : 


i oan general rule is: A certificate that a certain fact appears of record 7. 


is not: sufficient. ‘The officer must certify a transcript of the entire 7 


- Peoord relating ; to the matter. _ That i is,“ a ‘if the ola was bound ' to : oe 


"DECISIONS RELATING TO THE PUBLIC LANDS. of . 51 1 _& ees 


. a the fact, then the proper evidence i is a a copy of the record duly > = 


_. authenticated. ” (Greenleaf, Sees, 435-493 513.) 


The statute of the State of Minnesota relative to this question at é evi- 


denee provides that the State Auditor shall keep arecord “ of all lands 


owned or held by the State in trust for schools, public buildings, in- eter 


ternal improvements and for all other. purposes, and shall keep a true 


~. ‘record of all patents, deeds and conveyances of such lands made by - 


the State; which record, or a transcript therefrom proper ly authenticated 


shall be received as. ueeey evidence i in all courts and places within the So E . 


State.” 


—6«dtis enue made ‘tinaiPat that the said parillcals filed with the ee ge ee. 
for review is not legal evidence to prove. the fact which it. was intended 
- that it should prove; and cannot be considered sufficient to cause arev- 
ocation of said decision of December 26th last. It is: merely acertifi- = 
gate that a certain fact appears of record in the land office of Minnesota; 
and is not, nor does it purport to be, | a transcript of the record relating oa. 
_ to the matter under consideration. It could not be received as evidence 2 a 
‘in Minnesota. under the statute above quoted, neither could it be re- oe 
ceived as evidence under the general rules of evidence which obtain in 


~ courts wherever the common law is taken as the basis of jurisprudence; 


and I see no reason why an exception to these general and well estab- : a. 


lished rules of evidence should be made in the administration of the la, Ww - | 
by. this Department, especially where extensive property rights are in-— 


-. volved and where the relaxation of the rule may work injustice toaset 
tler. For although the company in the prosecution of this motion for 


a “ment. | Mice 
‘But, even if this certificate sould be considered as. 5 teeal evidence to ae 


- review is quite ably represented, the settler is not heard at all; and 


| under such circumstances it becomes necessary that more than ordinary: Ss - | 
care in the examination of the case snoule Be exercised by the es ees 


prove the matter it was intended to prove,I am of opinion it shouldnot be = 
| considered here for the first time upon a motion for review. It professes ey 


to be what in legal parlance is known as newly discovered evidence ma- © 


- terial to the issue. Now, it is assumed for the sake of the argument, 
that there may be cases in which newly discovered material evidence 


~-would be sufficient to authorize a review and revocation of a. former de- — : 


| partmental decision ; but, as will be showi os this case is not one 
of that number. 


Rule 76 of Practice prowiaes that motions for review “or Spine. ; | = 
tion of the decision of the Secretary of the Interior will be allowed in. . 


_ accordance with legal principles applicable to motions for new trialg vat = 
law, after due notice to the opposing party. — : os 

It is a principle well settled in American fatima that a new | 
trial at law will not be granted on the ground of. newly discovered evi- 


<s dence, when it appears that the evidence was or ought to have been ‘ 


7 known, to the party | nies a trial, oud no sufficient excuse. Is shown’ 
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wees | . for not. producing ite ‘(Hilliard « on. New Trials, De 495, and eas - as 
there cited.) And it must be shown affirmatively that. the evidence 


could not have been discovered by due, ordinary, or reasonable dili- . 


: gence. Thus where the newly discovered evidence is all of record, as . 7 
-. a deed recorded in a public office, and might have been found by rea- © 


: sonable search, it is universally held that it furnishes no grounds. for a 


new trial (ib., 498 and cited cases), And it is no excuse that counsel - _ 


a were unadvised of the newly discovered evidence, unless the party. were af 
- also unadvised of it. 
In the case at bar, if there be a deed of erie in tis niitiedote land | 


- | | i ; office of date. February 22, 1877, conveying this land from the State to 7 i 
| the railway company aioee named: I am unable to conceive that. the a ae 


: company’ was ignorant of its existence or of its contents when the ori- | 


ginal case was heard. It was a matter of which it was bound to take - 


cognizance; and a failure so to do renders it so culpably negligent that, 
.--no indulgence should be shown it now. It had its day in courtanda = 
_ fair opportunity to present its case in a proper manner and furnish its 
best evidence; but, if its present allegations ‘be true, it chose then to 


go to trial neglecting to produce as matter necessary to. substantiate 


bie _its claim, its best record or documentary evidence of which it must have 7 | 
ae peen aware or could have ascertained by exercising the slightest degree 
«Of diligence. - ‘It gives no reasonable excuse for not producing this — 


_. evidence at the proper time, and should now be bound by the beers 
adj udication. si 

hes For the reasons above stated, the decision ee to ‘be revoked 4 is : 
ae _ adhered to, and the motion for: review and revocation i is. denied. aes | 


HOMESTEAD CONTEST—PRACTICE. ee 
‘Lierren OB ALTIUS. 


a. a : Though t the. informant may err in the iathod of his ateacks the Soveaae will not 


be precluded enoteny et from. os advantage 0 of information es out i in the ee 


progress of the trial. 


Acting Seoretary Muldrow to Commissioner Sparks, May y 6, 1886, 


| The case of Michael L. Litten v. Lucy Altimus, as presented by the sae 
| appeal of Miss Altimus from the decision of your oO rendered J anu- ; are 


_ ary 27, 1885, is before mé for consideration. 


October 4, 1880, Miss Altimus made homestead entry of the KE. fof ie - 


_ SW. 4d and B. 4 of NW. 4 of Sec. 6,7. 11 N., B. 7 W., Lincoln, Nebraska, 


iar “and the present eouteatt against the same was begun October 12, 1883, eae 


ele on. the charge ‘‘ that the said Lucy Altimus has wholly abandoned said. _ 


tract, and changed her residence therefrom for more than six months a: : 
. since making said entry, and next prior to the date herein; that said ~ 7 
' tract is not settled upon and cultivated by said. ‘Party as required by . a. 


Jaw” ~~ 
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The day fixed 3 in. the notice for hearing was. N ovember 19, 1883, but, Re 


in order that the evidence might be taken by deposition, the case was 
continued by stipulation until December 3, 1883, at which time it was 


submitted. The local office held that the evidence did not warrantcan- = 


cellation of the entry and hence advised the dismissal of the contest. | 
Your office, however, finding that Miss Altimus had “ merely attempted | 
to keep up a show of residence on the land, by going thereon once or — 
_ twice in six months and remaining over night, ” reversed the decision 


- Of the local office, and held the entry for cancellation. 


‘In 1880, Miss Altimus bought the possessory right to this land from | 

_one De Vore, paying therefor the sum of $400. The “cultivation and | 
_ improvements of the claimant are ample, and the only question at issue | 
is with respect to her residence. it seems that after the sale to Miss — 
Altimus and her entry, De Vore continued to. reside upon the land until 
the following spring, the claimant placing in the house a few articles of 
household use. | 

In June, 1881, one Reed moved into said house and lived there until | 
March, 1883, during which time the claimant kept therein a bed, trunk | 

and a fow chairs, and occasionally visited the premises, stagine over 
night not to exceed five or six times. Prior to October 12, 1883, I am 
satisfied that she had not established a bona fide residence upon said 
tract, but was, in fact, living with a married sister, whose home was 
about a half mile distant. 

In September, 1883, Litten began a contest against this entry on the 
same charge as herein, and the hearing was fixed for October 9, 1883, 
but was continued by stipulation for the purpose of taking depositions. | 

Such evidence was duly taken, but on said day of October 9 the local 
. office, holding the stipulation not specific enough to justify a continu- 
ance, and the parties not appearing, dismissed the suit; whereupon the 
contestant, on October 13th, asked a re-instatement of the case, which 
being refused, he brought the present suit. In the meantime, however, 
_ the claimant had gone upon the land, and at the hearing herein had 
been there continuously from October 12, 1883. 

On this condition of facts, the Bontestes now-urges that by the dis- 
--missal of the first suit, and failure to appeal therefrom, the matters 
therein involved were finally determined as between the parties hereto. 
Granting that the better practice on the part of the contestant would 
have been to have followed up by appeal the refusal to reinstate the 
first contest, it does not follow that the government is precladed from = 
taking advantage of information brought out in the progress of a trial, _ 
where the merits or the case are for the first time examined. - 

It being apparent that the claimant was endeavoring to secure title. 


-. . under the homestead law by keeping alive a fictitious residence on the ; 


land, while having her actual home elsewhere, and that such a condi- 
tion of affairs had existed for three years meres entry the decision 

of your office is affirmed. . . 

1819 b D——33 
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| PRE-EUPTION—DECLARA TORY STA TEMENT. 

‘ELLEN BARKER. 
7 The filing of & declaratory statement { is not made a sonnitton precedent to the exer- 
cise of the pre-emptive right, but is merely a protean: poet the claims of | 


| panepqnent settlers. 


“Seoretary Lamar to Commissioner Sparks, May 7 1, 1886. 


'Thave considered. the case of Ellen Barker, on appeal from your of- . - 
-. fice decision of October 30, 1884, rejecting her application to enter under _ ao 
her pre-emption proof ‘the K. 4 of SE. 4, Sec. 6, and H. Cs of NE. 4, Sec. 


7, T. 151, R. 53, Grand Forks, Dakota. 


~The facts in tie case are as follows: On April 19, 1882, one Charles bo 


= | Barker, husband of appellant, filed declaratory statement for said tract, i 


_ nade settlement, and maintained his residence with his family thereon 


until November 26, 1882. About the middle of April, 1883, Barker de- 


~  gerted his wife and has not since returned to her. On the 26th of said an 


April, Mrs. Barker, with her three minor children, resumed her resi- 


_. Getice on said land, occupying the house built by her husband, andso. 


: continued her residence for the space of six months. ‘During that time 
_ She cultivated. about. six acres in oats and garden produce. At the end 


of said six months, Mrs. Barker offered final proof, and on a protest by & 


one Thomas Mooney, a homestead entryman, a hearing was had Decem- - 


: ber 10, 1883. Said hearing disclosed the facts above set forth. The ee 
- local officers recommended the cancellation of Mooney’s homestead entry ss 


- and the acceptance of Mrs. Barker’s proof, Mooney failed to appeal, 


and your office, by letter of J uly 28, 1884, after an examination of the = 


testimony, canceled said entry of Mooney, and rejected. the final proof | 
of Mrs. Barker, because she had failed to file a declaratory statement, 


at the same time authorizing her to file for said tract. In pursuance S 


. thereof Mrs. Barker on August 22, 1884, filed a declaratory statement, — 
alleging settlement June 1, 1882, for the land in question, and on Octo- ~ 


ber 6, 1884, offered her seca proof, setting forth the facts alleged in. 


the former, The local officers rejected the proof because, while “it. 


_ shows a residence of more than six months on the land, does not show 
a residence since the date of filing her D. 8.” . On nee appeal, your 
: ofiiee by letter of October 30, 1884, affirmed the action of the local offi- 
cers. On application for review of said decision of October 30, Mrs. cao | = 
Barker alleges, in an affidavit, that she went to Grand Forks in the — 


_ winter of 1883-4, for the purpose of sending her children to school, and * 
— to get work for herself: that about March, 1884, her house on said land se 
was stolen, and that having no means to build another, she did not. 


return to the tract; “that by reason of poverty she must live in town : a 
| where. she can earn a living, which she could not do upon the land; eo, 
that she was on the land several times during’ the summer and fall of —. 


4, 1884, attending to seeding, harvesting, and threshing the crop grown — 
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7 thereon, and that when there she staid with the neighbors, as she had _ 


no house of her own. Her proof shows the total improvements to con- | 
sist of two wells, twelve acres cultivated to crop and a garden, valued 
in all (including the house built, by her husband) at $200.00. She far- 
ther alleges in said affidavit that “unless she is allowed to make proof 
‘upon the time she already resided there she will lose the land and what 
she has put into it in improvements, as it will be impossible for her to | 
again reside upon the tract.” “s 
It is admitted that Mrs. Barker has complied with the provisions of 


the pre-emption law in all respects, except in the matter of filing her 


declaratory statement at. date of her first offer to make final proof and 
payment. But the filing of a declaratory statement is not made a con- | 
dition precedent to the exercise of the pre-emption right (Sec. 2259, R. 
S.); itis merely a protection against the claims of subsequent settlers 
Johnson v. Towsley, (18, Wall., 72). Wherefore she had then done all. 
- that the law required her to do to entitle her to entry as against the 
_ United States, and her entry should have been allowed; but that it was 

erroneously refused must not be permitted to prejudice her rights 
Lytle v. Arkansas, (9 Howard, 314); Wirth v. Brannon, (98 U. &., 
118), and you will therefore please have her entry eee of record is 
take effect. as if made on November Ist, 1883. 

The decision appealed from is reversed. 


MINERAL APPLICATION—ABSTRACT. 
DANIEL CAMERON ET AL. 


The abstract of title required under the regulations, must be brought down to the 
date of filing the application, or as close thereto as is reasonably practicable, 


Secretary Lamar to Commissioner Sparks, May 12, 1886. 


I have before me the papers in the matter.of mineral entry No. 1042, 
Helena, Montana, made December 8, 1883, by Daniel Cameron and 
others on the Dernier lode, on appeal from that part of your decision — 
of July 27, 1885, requiring a completion of their abstract of title. ._ 


The record shows that the abstracts of title were made in the counties - 


of Silver Bow and Deer Lodge, being dated June 16 and 18, 1883, re- 
spectively, and that they were filed with the application in the local 
office on July 2, 1883. They show that the claim was originally located 
by said Cameron and one Moffet, and that the interest of the latter 
passed through various mesne conveyances to James Thompson and 


Robert W. Nicholson, the present co-applicants with Cameron. Entry 


having been allowed, when the papers came before your office for re- _ 
vision, several amendments were required by said decision, one of them 


_? being ‘‘a duly verified continuation of the abstract of title down to and | 
including J ae 2, 1883.”. To this the claimants mereeoh on the ground 2 
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So that it will cause additional expense, and that itis ‘notin cultosanity with apt ee 
the practice existing at date of the application. That the requirement => 
will entail additional expense upon them is not a sufficient reason for 

vacating it, if in fact it was in accordance with the established prace 


tice.” The latter, therefore is the only point for consideration, ae 
. -Tfind from Sections 82 and 34 of the mining regulations, approved 
by the Department on October 31, 1881, that, where possessory rights 
 in.a mining location have passed out of the original locator or locators, ie 
an abstract of title, tracing possession from the original locators to the 


applicant, is required to be filed with the application for patent. The 


_ propriety of this requirement, which has been in force since it was | a ie 
made, is not questioned by the appellants here, and does not require .. 


present consideration. Its purpose is obvious, to wit, that the govern. _ 
-ment may be assured that the applicant for patent is in lawful posses- 
sion of the claim. It is clear to my mind that the regulation contem- 
plates an abstract of title brought down to substantially the date of 
the application ; otherwise it would not furnish the desired ‘evidence of 
_- possession. Complying with it in a rational manner, and endeavoring | 
in good faith to furnish the information desired, an applicant should, | 
and ordinarily does, file his application within the shortest. reasonable — 
period after date of the abstract. And where, through negligence or 
other cause, he fails.to do this, I think it emiuently proper that. he 
should be required to supplement the showing by a continuation of the 
abstract to date of the application. | 


Such, I am informed, has been the pniétios of your office for some .. 


years, ane it was recently brought to my attention in the circular in- 
structions which I approved on December 15, 1885. Said circular con- 
tains the following regulation: 7 
- & The evidence specified in paragraph 32 of circular N. of Octover 
31,.1881, will still be required. Where the abstract of title is dated. 
prior: to ‘the date of filing the application for patent, a continuation of . 
the abstract to and including such date must be filed before the appli- 
cant is allowed to make entry.” 

Transmitting this circular for my approval ¥ was a letter’ from your 
office, explanatory thereof, from which is made the following extract 


am relating to the point now under consideration: 


" «Phese abstracts are. brought down to various points, rarely to the | 
date of application, and sometimes stopping several days or several 


~~ months before such | date. The present: practice of this office isto ree 
quire, where the entry has been made by the applicant, a continuation —__ 
of the abstract to and including the date of filing the application, when 
it, has not been brought down as nearly as practicable to. that date. — 


2 Ty determining what is ‘practicable,’ the facility of communication be 


- > tween the Recorder's office and the Land Office is taken i into considera. ae os 
eae tion. ” - 

oe ‘This extract Rene the manner in. which your. office ns enforced 7 = 
oe the said rednirenent; now emenet in said cireular, and At was ee 
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proved by me with: the intention of sanctioning its enforcement i in. the. | - sf 


same manner thereafter. That is to say, the requirement is that the 
abstract of title must be brought down to the date of filing the appli- 2 
cation, or as close thereto as is reasonably practicable; and, when this _ 
has not been done, the applicant shall be required to furnish a supple- 
- mentary abstract, brought down to and including the date of applica- - 
tion, prior to allowance ofentry. The regulation could not be enforced — 
literally in the majority of cases, because the abstract is usually made — 


at a distance from the local office and it must be filed with the applica-_ au i 


tion ; and it should not. be enforced in an illiberal manner, because it 


is. designed to afford the government a reasonable assurance of the — 
- applicant’s right of possession and not & vex him by unnecessary ex- 


pense or delay. — 
_ In the case at bar, the period intervening between the date of the 
abstract and that of the application is some two weeks, while. that be- 


tween the execution.of another paper and its filing on the latter dateis — : 


but four days. I infer, therefore, that the abstract of title was not filed | 


--within a reasonably short period after it was made, and such appears _ 
. to be the judgment of your office. This conclusion of fact is not con- 


_troverted by the appellant, and it is therefore to be regarded as correct. 
In view of it, the requirement of a supplemental abstract was proper, 
and ‘your decision is affirmed. : 


: ‘CONTESTANT—ACT OF MAY 14, 1880. 
KRICHBAUM v. . PERRY. 
a preference right of sntey accorded alder the second section of this act, is paar 
-defeated because the facts, showing the illegality « of the contested a were 
of record i in the General Land pate: | 


Secretary Lamar to Ouiomieonee Sparks, May 12, 1886. 


ve oh have considered the case of Elizabeth Krichbaum 2. George 8. Perry, 
as presented by the appeal of the former from the decision of your office, 
dated March 7, 1885, dismissing her contest against Perry’s homestead 


entry No.'6557, of the SW. f of See. 34, T, 99 N., B. 64 W., made No- 


vember 29, i882, at the an eton land office, Dakota Territory: 
The ears snows that an affidavit of contest was filed by Miss Krich- 7 
baum against said entry on August 21, 1883, and the hearing was set — 
for November 8, 1883. Due service was cde and at the time and place 
set for the rial of the cause both parties appeared, and, by consent, | 
the case was continued until December 1,1883. _ 
The contestant, on November 8, 1883, filed an amended affidavit, with . 
the consent of the claimant, who waived any further notice, charging 
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~~: i oe BW Be 


= that said entry was 3 not made in good faith. The trial was Lad ike pp i 


the district land officers, who found upon the evidence submitted, both = 


parties being present and represented by counsel, that the claimant had _ 
not acted in good faith, and that said entry should be held for cancella- 


- tion. Upon appeal, your office found that said entry was illegal and 


+ should be canceled, because, at the date thereof, the claimant was living - - : 
upon his pre- -emption claim, embracing the NE. 4 of Sec. 4, T. 98, same © 


_ Lange, upon which he subsequently made final proof and payment. Said 


decision further held that, because the evidence showing the illegality — 
-. of the entry. appears of record in your office, it was not necessary to ~ 
- prove the facts and procure the cancellation of said entry, and, there- 


fore, the contestant is not entitled to the preference right of entry given 
to successful contestants by the second section of the act of Congress | 
approved May 14, 1880 (21 Stat., 140).’ This position can not be main- 
tained. It by no means follows that, because the records of your office 
show that said entry was illegal, no contest was necessary or that with- 
out a contest the facts would ever be properly. presented and the entry © 
canceled. | Besides, the. second section of said act makes no exception 
to the general rule that “in all cases where any person has contested, .- 
paid the land office fees and procured the cancellation of any pre- 
emption, hamestead or timber culture entry he shall be notified by the 
register of the land office of the district, in which such land is situated, | 
of such cancellation and shall be sone thirty daya from date of acc 
notice to enter said lands.” 3 | 
There is no restriction or limitation as 5 to the kind of evidence that 
the contestant may submit. The government may not say to the con- 
testant your evidence and land office fees will be received, and upon : 
that evidence the entry will be canceled, but you shall not receive the 
benefit secured by said section of said act. The claimant concedes that 
said entry was made while living upon his pre-emption claim, upon 
which he afterwards made proof and payment, but alleges that said 
entry was made by the advice and with the consent of the district land 
officers, with a fall knowledge of all of the facts. This statement is de-— 


: nied by the district land officers.. 


‘It will be quite unnecessary to consider the testimony relative to dhe 


| | charge of abandonment and change of residence. It is clear that under 
. the following decisions of this. Department said entry must be can-— 
_ celed, and the contestant allowed the preference right of entry. Smith 


v. Brandes (2 L. D., 95); Condon v. Arnold (ibid, 96); Campbell Ve 


_ .. . Moore (3 id. 462) ; ; Bishop Porter (3 L. D., 103); - Austin Oy Norin a L: a a 
oe D., 461). | | 
Phe decision of your office is modified in aceaeaae with the princi. ve 
aes. ples herein anncunced. 7 os 
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PRE-EMPTION—JOINT ENTRY. 
BENOIT v. NICHOLS. % 


Both parties having i in good faith continuously claimed the tract nous prior to survey, | 
@ joint entry is directed. sate 


| Seoretary ee to Commissioner Sparks, May 12, 1886. ‘ 


This controversy involves the NE. 4 of SW. + of Sec. 9, T.3 NyI R.7 2 


_ K., Deadwood, Dakota Territory. | 

The townaliip plat was filed in the local office Bentenber 27, 1881. - 
September 30, 1881, Stephen Nichols filed pre-emption declaratory 
statement No. 1330 for the NE. $ of SW. 4 and W. $ of SE. 4 of Sec. 9, 


and the NW. 4 of NRE. ¢ of See. 16, township and range aforesaid, al- “s 


 leging settlement July 7, 1877. October 1, 1881, Pierre Benoit filed 


pre-emption declaratory sratement No..1346 for the entire SW. 7 t of said. 


section 9, alleging settlement April 1, 1877. 


_ It appears from the decision of your office that Nichols gave notice — a 


of his intention to make final proof, and that Benoit thereupon, on | 
February 26, 1884, filed affidavit of contest, charging bad faith in - 
Nichols and a prior occupation of, and residence upon, the tract in dis-- 

pute by contestant. This-affidavit recites that the said proof ef Nich- _ 
ols was to be made March 24, 1884; no further mention is made in ref- _ 
erence to it, however, and it does not appear to have been made at that 
time. The hearing was had commencing April 7, 1884, and on June 12, 

1884, the local office rendered a decision in favor of Benoit. - - Upon ap- | 
_ peal your office, on February 24, 1885,-affirmed the action of the local 
office, and heid that as Benoit made the prior settlement upon the 
tract in dispute, he should be allowed the right. to enter the land em: © 
braced in his pre-emption filing; and thereupon held the said pre- — 
-emption declaratory statement of Nichols as to the tract in dispute for 
- caneellation. . 
_ From said decision the appeal under sSncideration was taken, an T. 

am of opinion well taken. A careful examination of the record trans- 


| mitted convinces me that your office erred, both as to the facts and as 
- to the law in the case. 


The evidence shows that in J uly, 1877, Nichols came into the Blk 
creek valley and located a tract of one hundred and sixty acres or 


thereabouts. The township not being then surveyed, he staked off his 


land, locating the lines thereof as near as he was able to do, where the | 
subdivisional lines of the township were expected to run. His land as 


| thus located and staked off included nearly all of the forty acres in dis- — | 


* The Department, January 21, 1884, dismissed a former contest between these par- . — 
ties, for this land, holding the same premature, because final proof had not been 
_ ottered by either party. fas L. D. 583.) | 
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2 mae and included the land upon ‘which: Benoit in | March following c 


. ~ built his cabin and afterward. other outbuildings. The’ south line of. ; a : 


| > -.. Nichols’ claim was south of Benoit’s house. Near the north line of this i 
_ forty acre tract is Elk ereek. Nichols’ first: house built in 1877 was 
north of the creek, and, as it transpired upon the completion of the 


-. government survey, not on this forty acre tract, in fact not uponany =| 

of the land now claimed by him. It is in evidence, however; that 
_ Nichols in the fall of 1877 had cut hay upon this land, and had cleared 
- off some brush, rubbish, etc., from the place where Benoit afterwards | Pe ds 


oe built his house. In the fall of 1878 Nichols built a new house south of eo 


~ the creek upon this forty acre tract, and has continued to reside there — 


-. ever since. His improvements on this land are estimated as worth - 
from $600 to $700. | | | 


It is further in evidence that Nichols notified Benoit ia the. foun- : : 


dation of his (Benoit’s) ‘house was laid in March, 1878, that it was upon 


- Jand claimed and settled upon by him (Nichols); and that Benoit then ~ - 
declared that it made no difference to him, he would build there any- ; i 


_ - Both parties eondnnod to live upon the same Poubasion antil some - 
time in the early part of 1883, when Benoit: removed. his house and 


~~ main improvements to another subdivision of his claim. He has con- Lee 


; tinued to assert claim to the tract, however, and cultivated a part of it 
_ every year since his settlement. N ichols has also’ cultivated a part of 


- the tract every year since his settlement, and has constructed an irri- — 
: ‘gating ditch, running. through the:central part of the tract. i 


From the above recitation of facts, which aré all that are necessary - 


: in the decision of this case, it will be seen that both parties. have been | 
eet o continuously claiming the tract in dispute for a long time prior to sur- See 


: vey; that Nichols made the first settlement, but that Benoit built the > > 
first cabin upon this particular tract; and- that there are no evidences” ane: 


m4 of bad faith on the part of either party herein, for although Benoit was = - 


= ~ notified while building his house that he was upon land claimed by — ae 
~ Nichols, it does not appear that he was aware of that fact, when. Lhe chose ee 


his location and commenced to build. | : | 
Lam of opinion, therefore, that this case comes within the intent and 


cn spirit of section 2274 of the U. 8. Revised Btatates, relating t to Jem wee 


— entries. 


_ You are therefore directed to ere Hie pation: that they will be al ee 
lowed to make joint entry of the tract in controversy. ‘And if either a 


party shall refuse to consent to this award in a reasonable time, say 


ninety days, the other party may be allowed to make entry of the tract. - ag 


The decision appeared from i is modified accordingly. 


ee DECISIONS _ ‘TO THE = . 621° 
‘TIMBER currine ON THE P UBLIC DOMAIN. 


‘CmovLar. 


| ; Commissioner Sparks to registers and receivers, and special agents, May Ty = 


1886. 


“By virtue of the power Pa Batea in the Sesciny. of the Interior by the > 


a — Ist section of the act of June 3 , 1878, entitled, “An act authorizing the 


citizens of Colorado, Nevada, and the Territories to fell and remove 7 | : - 
__ timber on the public domain for mining and domestic purposes,” tl the 


- following rules and regulations are hereby prescribed: 
1st. The act applies only to the States of Colorado and ‘Nevada. and 
to the Territories of New Mexico, Arizona, Utah, Wyoming, Dakota, — 
Idaho and Montana, and other mineral districts of the United States — 
‘not specially provided for, and does not apply to the States of Cali- 
fornia or Oregon, nor to the Territory of Washington. 
2d. The land from which timber is felled or removed, under the pre- 
visions of the act, must be known to be strictly and distinctly mineral 
in character and more valuable ea me than for timber or for any 
other purpose or use. 
| 3d. No-person who is not a resident: ized or bona fide resident ot 
the State, Territory or,mineral district, shall be permitted to fell or » 
_ remove timber from lands therein. 
4th. Timber felled or removed_ shall be strietly limited to building: 
agricultural, mining and other domestic purposes. 
All cutting of such timber for sale or commerce is forbidden. But 
for building, agricultural, mining and other domestic purposes each 
person authorized by the act may cut or remove for his or her own use, 


by himself or herself, or by his, her or their own se agent or 


agents only.» 

5th. No person will be permitted to fell or remove any growing trees 
of any kind whatsoever less than 8 inches in diameter. 

6th. Persons felling or removing timber from public mineral lands of 
the United States must utilize all of each tree cut that can be profitably | 
used, and must cut up and remove the tops and brush—or dispose of the - 
same in such a manner as to prevent the spread of forest fires. : 

7th. These rules and regulations shall take effect June 1,.1886, and 
all existing rules and regulations heretofore prescr ibed under said act, 
- inconsistent herewith, are moepy TEVOKO. : 

_ Approved: 

iL. Q. C. Lamar, 

|  Seeretary. — 
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| TIMBER CULTURE CONTEST—RELINQUISRUENT. _ 


PIOKETT v. BNGLE. | | 


as ‘The sale of relinguishment, if proven, warrants the saneaiiation: of the peas and 


where the sunny is filed oo ing contest on said. charge it is nee in ald Se 


of such suit. | | | 
| Seoretary | Lamar to Commissioner - Sparks, May 1 10, 1886, 


a have considered the case of Tra Pickett v. J oshua D. ‘Engle, on wae 


peal by the latter from your office decision of November 13, 1884, hold- _ 


— ing for cancellation his timber culture entry for the NW. of Sec. 30., eae 

178., B.19 W., Wa-Kooney, Kansas, and wang that of Pickett to 

go to record. 
On July 30, 1881, one annie Pickett made Himber akties antes for 


said tract, and on May 3, 1884, executed a relnguishment serene) and a 


sold the same to said Engle. 7 ; 
On July 10, 1884, Ira Pickett, a son of Annetta Pickett, iintitaitedl 
contest against. the entry of the latter, alleging that she ‘ has: sold and 
relinquished all her right, title and interest in said land.” Hearing was 
‘set for August 19 ensuing. On August 7th Engle filed said relinquish- 
ment and was thereupon allowed to enter said. tract under the timber 
culture law. On August 19, 1884, Pickett applied to enter the tract 
under the same law, and the local officers refused his application, be- 
cause of the prior entry of Engle. Pickett appealed. It is alleged that 
Pickett knew of all the circumstances atten ding the sale of said relin- 
quishment, and that he endeavored to purchase said relinquishment from 
Engle prior to the initiation of the contest, and these allegations are not 
denied. However this may be, Pickett had. a ‘perfect right to bring the 
contest, and the allegation, if proven, was a sufficient reason for cancella- 
— tion. Seco v. Graham (7 C. L. O.,'105).° Engle held the relinquish- 
ment for more than two months before contest. Shortly after the in- 


if itiation of the contest he filed it. He states that a death in his family : 


- and pressure of business prevented h him from. filing the See aac 
at an earlier date. | 

a After an examination of all the facts it the case, Ti am of opinion that 
. -Engle filed said relinquishment as a result of the contest of Pickett. ean 


| ; Said decision i is | therefore affirmed. 
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RAILROAD RIGHT OF WAY—ACT OF MARCE 3, 1875. 


PLEASANTS 0. DAKOTA CENT. Ry. Co. 


The approved plat, showing the right of way and location of station grounds, being . # 


_ filed in the local office, entries thereafter made of land crossed by said line of road, 
are subject to the right of the company under said act, and due reservation will 
accordingly be made i in patents that i issue on such entries, 


Commissioner McFarland. to register and receiver, Aberdeen, Dakota: Sep- 
tember 23, 1884. | 


On J anuary 16, 1880, the Hon. Secretary of the. Interior approved a 
map filed by the Dakota Central Railway Company under the provisions 
of the Act of March 3, 1875, (18 Stat., 482,) granting to railroads the 
right of way through. the public lands of the United States, showing ~ 


- the line of route of said company’s road from a point in township 111 


N., range 62 W., to a point in township 124 N. es 63 W., passing 
biroush the NW. 4 of Sec. 27, T. 122, R. 64 Ws 
A copy of said map was iganemiteed to the local officers at Springfield 
and Fargo, Dakota, January 22, 1880, (the lands, through which the line 
shown thereon passes, being then in their districts), with instructions to 
mark the line of the road, upon the proper township plats and records, 
and thereafter in disposing of any tract cut by said line the claim to 
which was initiated subsequent to the receipt by them of the copy of | 
the approved map, to note upon the entry papers the fact that such 
entry is allowed, subject tothe right of way of said road. The copy of 
said map was received at the Springfield and Fargo offices, February 4, 
1880. , 4 
On May 13, 1880, the Hon. Secretary also approved a plat showing a 
tract of twenty acres in the SW. 4:NW. 4 and NW. 4 SW. i, See. 27, 
T. 122 'N., BR. 64 W., selected by said Dakota Genital Railway Com- 
pany for station purposes, under the act of 1875. A copy of said plat 
was transmitted to the local officers at Watertown, Dakota, May 22, 
1880, (Said township being then in that district,) with instructions to 
mark the location of said station upon the proper plat and thereafter in 
disposing of the land covered by the station, if the claim thereto was ini- 
tiated subsequent to the receipt. by them of the copy of the approved sta- 
_ tion plat to note upon the entry papers the fact that such entry is allowed 
_ subject to the right of said company to use and occupy twenty acres 
for station purposes. The copy of the approved station plat was 
acknowledged by the local office June 8, 1880. | 
- June 1, 1883, Charles H. Pleasants filed homestead entry No. 1481. 
for said NW. t of Sec. 27, T. 122 N., B. 64. W. , alleging settlement on 
the same date and on January 8, 1884, made proof and payment, certi- 
cate No, 2936, issuing thereon. | 
_ Lam now in receipt of a letter from W.K. Mendenhall, of this ite. 
attorney for the railway OoMpany,, in which he asks ‘that the proper 
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fe E ‘notes be enone upon Mr. Pleasants’ pee papers, which were iasued are ae 


| ‘with reference to the right of way in order that patent may issue with <. 
a reservation of such paar of ways: and right of Socupeney. for station ai : 


4 purposes. 2. 
As Mr. Pleasants did not: settle until more than thre ee years after the a 


i. “map showing the line of the road. was. received at the local office and | oe 


_. the receipt of the station plats also acknowledged, the land was clearly 


oo ‘subject to the ri ight of way and right of occupation for station purposes, 


- his entry papers should have been issued with an endorsement to that _ 


: _ effect. As this was not done, the proper notes will be made upon the — 


_ papers and patent will i issue with a reservation of the company’s —— — 


= Norn. —The above: decision was affirmed by Searetary anes May 12, a 
| SWAMP LAND—FIELD NOTES OF SURVEY. 
| ‘THe STATE OF LovrstaNna. 


‘The field notes of survey constituting the basis of adjustment, the State i is not en- 


titled to lands described-therein as “low prairie, not arable,” “ not fit for cul- -. | 


_ tivation,” " bottom lands,” . low ground, ” or “ low wet lands. oF 


Oe ge Co smmissioner Sparks to Hon. Van HH. Manning, November a1, 1885. 


| I am in ‘yeceipt ‘of your letter of. the 17th ultimo, referring to: the S 


| elaim of the State of Louisiana for certain lands under the swamp land. a 
_. grant, and asking that a rule be established in this office that whenever . 
it is found that lands are described in the field notes of survey as ‘low. 


: prairie not arable ;” “not fit for cultivation ;” “bottom lands;” “low - ee 


- wet lands,” such tracts be regarded as.swamp or overflowed within the: 


ane ‘meaning of the grant. I have also heard Hon. R. Gb. Ingersoll, atty., oe 


~.. ete., for Louisiana, orally, in. relation to the matter. ; | 
eee The act of September 28, 1850, under which this request presindbly: : 
ek arises, grants to the respective States lands that were at that date. 
“swamp and. overflowed lands, made unjit thereby for cultivation, »: 


The State made tield selections at an early date of the swamp lands nae 


me claimed under its. grant. . Recently upon representation that there : 
were still remaining unselected, lands that were of the character 


| : . granted, the application of the State to have the adjustment ofthe 


aa grant proceeded with and completed by an examination of the fied 
notes of township surveys was acceded to. ~The rule adopted by this — 


_ office in making such adjustment is, that where the field notes show — 
the lands to be “ swamp and overflowed, ” and “made unfit: thereby for - 


. cultivation,” such tracts are to be listed to the State. Buttheswampy 
_. character as defined by the statute, must be clearly shown. If notso. 
. shown, the tracts cannot be so classed. ‘In judging by field notes of 
the character of land that would determine the title of the State, that — 
We ced character must be unmistakably: shown: It cannot be guessed at. The 
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chee found i in field notes and referred to in . your letter do not nec. 
-essarily, nor even presumptively, indicate or imply, “ vanD and over: 
flowed lands made unfit thereby for cultivation. ane a 

Lands may be “low prairie,” without being swampy; Mies may ae . 


“not arable,” for other causes than being swamp and overflowed ; they 


| may be “not fit for cultivation,” for many reasons. ‘“ Bottom lands” 
are liable to be agricultural lands of the best quality needing no re- — 


elamation to make them cultivable; ‘low grounds ” can not be pre-— = 


- sumed .to be swampy, and “low wet grounds,” even, are not necessarily. 
.“ swamp and overflowed and made. unfit thereby for cultivation,” but 
_ on the contrary it often occurs that the surveyor describes land as “low 
_wet grounds” and then proceeding further with the same survey, comes 
to lands which he designates as “swamp,” thus showing that he dis- 
_criminates between “low wet lands” and “swamp lands.” The reason - 
_ for this may be found in the fact that in Louisiana the surveys were 
generally made in the fall and winter when owing to the rains of that — 
period lands would be found “ wet” and SO described, that were not: tin 
any sense swampy. 
‘Your request to have. all lands listed to sie State that are described 
in the field notes by any of the above named phrases, must be denied. . 
The rule in force from the beginning has been that “ & State having 
elected to take swamp land by field notes and plats of survey is bound 


_ by them, as is also the government.” (See Secretary’s decision, 1 Les-. 


ter, 553; id., 571; ©. L. O., 149, and September 19, 1879.) | 

The State ‘of Louisiana elected under her own motion to have the © 
swamp grant finally adjudicated in this-manner. The Stateisbound 
and also the government, by what the field notes. disclose. If ey oS 
_ show swamp lands, such lands will be listed. | 


Nore. —The foregoing: decision ¥ was affirmed by Secretary Lamar, May 12, 1886. 


RAILROAD STATION GRO UNDS—ACT OF MARCH 3, 1875. nye 
New Muxico & Sou. Pac. R. R. Co. 


. Though the power of approval rests with the Secretary of the Interior, 1t 18 proper 
that the plats showing selections under said act should be submitted through the 
General Land Office, accompanied with its recommendation thereon. 


_ By the terms of said act each station taken thereunder must represent its pastioaiar ., 


section of ten miles, and cannot be selected in any other section. But selections 
thus made may be disapproved by the- Department, where it. eppents. that the 
. true intent of the act has not been observed. 


Secretary Lamar to Commissioner eae M ay 13, 1886, 


“The New Mexico and Southern Pacific Railroad Company filed in your 
- Offine five plats showing selections by said road of station grounds on 5 
the line of its road, under act of March 3, 1875, which you refased to — 
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ar submit for my approval, upon the ground that they were foe ssiestad : 

mn conformity with the act which provides that not more than twent' 
acres for station purposes shall be selected for each ten miles of road. 

The road, by its counsel, have now filed in the Department said plats -— 


for. my approval, together with a copy of your letter eesiguing. ae | 


as _Teason for refusing to submit them. 7 se 
While the act of March 38, 1875, confers upon. the Sealey of the In- ews 


a terior alone the power of approval, it is proper that such plats should. n. 


; be submitted for my approval through. sone office, a your Tecom- : 
~ mendation thereon. = 
The act of March 3, 1875 (18 Stat. , 482), grants io vail oads aie atte of 

- way through the public lands, and “Also ground adjacent. to such right 


of way for station buildings, depots, machine’ shops, side tracks, turn- 


outs, and water stations, not to exceed in amount twenty acres for each 
station, to the extent of one station for each ten miles of its road.” 

It is contended by counsel. for the road that a proper construction of 
this act is to give twenty acres for station purposes for such number of 
stations as will not exceed in the ageregate one station for each section 
of ten miles of. road, the distance being a mere basis of computation. 
_ They further insist that such has been the construction of that act by 
the Department heretofore, citing the opinion of Commissioner McFar- 
- Jand in submitting certain station plats of the Denver and Rio Grande — 
Railroad, in a like case, in which he says: “It might be contended that . 
this would require the stations to be located ten miles or more apart. 
In my opinion, however, the intention of the act was to grant one sta- — 
tion for each and every ten miles of road, irrespective of. the distance 


between the same.” The Secretary concurred in. this view w by approv- 


ing the plats." 
I do not agree with counsel that the opinion cited 1 supports the con-. 


- gtruction contended for. : 


The act of March 3, 1875, is not a grant. of land by quantity, bit - 
simply a grant of the use of twenty acres of land for station purposes 
for each ten mmiles of road. The words “to the extent of one station for 
each ten miles of road” clearly means that there cannot be more than — 
one station within each section of ten. miles of road allowed under the 
act. 7 2 
This road has fivée hundred. and ie two ‘miles constendted, 


ow and i is therefore entitled to thirty-seven stations. The necessary effect - | 


of the construction contended for by counsel for the road is, that:these _ 
_. thirty-seven stations may all be located within any section of ten. miles ae Bout 

. of said road. - ee 
While I concur in the opinion of. Commissioner McFarland, cited by sia at 


oo. counsel, that the intention of the act was to grant one station foreach 
- and every ten miles of road, irrespective of the distance between them, 1. 


am also clearly of the opinion that each station granted under the act a 


Se ys ; : must bxeproseny its. bala Section of ten wiles, aud. can not ne se 
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lected in any other section of ten mnilege: That. is, within the first ten 
miles a station ground may be selected at any point within said section, 
and for the next ten miles another station may be given to. be located | 
within the limits of said section, in the same manner as the first; and 


other stations may in like manner be made for each additional section —_ 


of ten miles to represent said section in its particular locality. Butsuch 
selections are still subject to.approval by the Secretary of the Interior, 
who may refuse to approve a selection although made within the limits — 
of a ten-mile section, if such selection in his judgment is‘not made ac- 
- cording to the true intent and spirit of the act, which contemplates that _ 
the convenience of the public should be considered, as well ; as the 1 in- 
terest of the road. | 
_. _The fact that said stations are located upon the rejected Nolan sent 7 
does not affect the right of the road. | 
You will therefore advise Messrs. Britton & Gray, aomeys for said - 
road, that their right to selections. for station purposes under said act 
will be adjusted in conformity to the above ruling, and if selections of | 
one station within each ten miles of road have been made they will be 
affirmed, although ten miles may not intervene between said stations, 
unless there is some good reason why such selections should not be ap- 
proved: all of which you will report to the Department. 


ATTORNEYS—CIRCULAR OF JULY 31, 1885. 
Wiuram BE. MoInryee. 


_ The requirement of written authority on the part of attorneys appearing for alleged 

fraudulent enuynen; as provdets in said circular, is within the sae of the 

Department. : 

-Baid rule however is not retroactive, and where an appearance in the usual form was 
noted prior to the promulgation of said rule the attorney was duly entitled to | 

. - Tecognition. 3 


| Seorstary. Lamar to Oommissioner Sparks, May 18, ‘i886. 


I have before me the soaloation of J. EB. Robinson, attorney of the 
above entryman, of June B. Noyes, grantee, and Hazen & Clements, 
- mortgagees, to have the papers relating to the cancellation of said entry 
certified to me for such action as I may deem proper. 

It appears that on July 5, 1882, William E. McIntyre made homestead 
entry No. 10,992, for the. NW. 4 of Sec. 30, T. 135 N., R. 63 W., Fargo, 
Dakota Territory, and on June 5, 1883, made final prodt and cash entry 
_ thereon, receiving final certificate No. 6362. On August 14, 1883, on re- 

 portof Special Agent Mellvain, said entry was canceled for fraud by your 
predecessor. On October 22, 1883, June B. Noyes made application, 
through the local office, for reinstatement of said entry, alleging that 
McIntyre, on June 5, 1883,—the date of cash entry certificate—sold and 


ee, vill, for J. E. Robinson, attorney for William E. McIntyre, June B. 
Noyes, Hazen & Clements” and also Special Agent MclIlvain. Morrill, 
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=< soniveved said tract to him. ‘Noyes, for the. sum ‘of $600; ‘and aaa 2 

_. that McIntyre thereafter left the Territory, and -his vesidenca wasun- 

- known, although diligent search has been made to ascertain the same. 
aes eee Noyes, alleging that he was an innocent purchaser, asked that ahear- 

_.- ing be ordered; which was done by letter of April 4,1884. It was 

a stated in said iatter that the right of Mr. Noyes to appear at the hear 
ing in his own behalf, as purchaser, would not’ be recognized, but that’ 

“he may appear in behalf of the entryman and submit whatever proof 
-. he may have, showing McIntyre’s good faith in encore the land and 

on his compliance with the law.” ~ 


Hearing was had on ‘April 30, 1885, at which appeared GR, B. Mor- oe 


the attorney, stated that he had no testimony to offer, and. declined. io 4 


eross-examine. Testimony was then taken, and farther proceedings _— 


had and transmitted to. you; and on September 25, 1885, you informed. 


_the register and receiver Ghat no ease ld béen slew why the entry » 
- should be re-instated and the former action in the case would be ad- 


hered to. 
On November 2, 1885, an ce from your said action was filed in 


the local office by James E. Robinson, attorney for “Wm. 5. McIntyre, 


entryman, June B. Noyes, grantee, Hane & Clements, mortgagees, 


appellants.” This appeal, and the accompanying specification of errors, 

_ were duly forwarded to your office on November 9, 1885, and on April 
18, 1886, you returned the same to the local officers, stating that they | 
were “irrelevant ;” directing that the local officers “ will in future in all — 


cases of entries held for cancellation, on ‘special agents’ reports, ob- 
serve the rules laid down in circular of July 31, 1885, strictly, and eall 
the attention of the attorneys to the last paragraph thereof. ign, 

The last paragraph to said circular is: “Attorneys appearing for 


| alleged fraudulent entrymen will be required to file: the written au- 


thority of the claimant for such appearance.” 
There can be no doubt about the right-of this rere Sto pre- 
scribe rules and regulations governing the recognition of ......%. 


-attorneys representing claimants,” as will be seen by the act of J a 
1884 (23 Stat., 101). - | 


The requirement that, in this class of cases, eateorneys appearing on. 
the side of the entrymen.should produce written evidence of their au- 


= thority to do so, is clearly within the power conferred by the oe if. | 


—— not theretofore possessed by the Department. 


— But this case is Dot within the requirement of said role. ci 


_. It appears from your letter of April 13, 1886, to the register and: Te. . 
~ ceiver at Fargo, that at the hearing held before them, by your direction, ne Bd 


on April 30, 1885, ‘appeared F. B. Morrill for J. E, Robinson, atty. for 
Wm. E. MelIntyre, June B. Noyes, and Hazen and Clements.” It thus iis 
seems that before the approval of the circular of July ol, 1885, theap- > 

: a pearance of Mr. Robinson as attorney for the pares named, including be 
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‘Noyes, the purchaser, had been entered in the case and was of record, — 


through the action of his associate, Mr. Morrill. It is not shown that 


this appearance has 1 in any way been withdra wn and 18 now sought to be 

entered anew. : | 
Said rule of July 31 was s not intended. to be and is not retroactive, 

and the appearance of Mr. Robinson being already in. the case prior to 


- that date, he had a right.to prosecute the appeal without. producing — | 


7 written evidence of his authority to act in the premises. 

_ [therefore hold that you erred in refusing to entertain and forward 
«+ the appeal filed by him. It follows that his present application has 

been properly made, and on receipt hereof you will certify the papers — 

in said case to me for further action, notifying proper parties hereof. 


PRACTICE—SECOND CONTEST. 
‘Brown . ZBAKE. 


| An aflidavit of contest may be meacived: butno Action: cieonids be taken thereon, ia | a 


‘ing final disposition of a prior suit involving the same land. 
- Acting Seoretary Muldrow to Commissioner Sparks, May 19, 1886. | 
TJ have considered the case of Ralph ly; Brown 2. Henry Zeake, ¢ on 


_ appeal by the former from your office decision of February 25, 1885,.dis- _- 


missing his contest against the homestead entry of Zeake for. the 8. 4 
_ of NE. f and NE. 4 of SE. 4 and lots 2 and’ 3 of See. 17, T. 118, R. 73, 
Huron, Dakota. 


At the initiation of said contest the tract was . involved i in a contest es : 
‘between two pre- emptors, both alleging settlement prior to the dateof 
Zeake’s entry. Both parties had offered final preor and the case Was 


pending before your office. | | 

‘Under such circumstances, the contest affidavit ot Brow should have 
been received, and held to await the final disposition of the pending 
case. That case was decided by this Department February 5, 1885, 


(Zinkand v. Brown, 3 L. D., 380). The decision appealed from is modi cht | 


fied in 1 accordance with the opinion herein expressed. — 
os OMES TEAD~-SE TT LEMEN T—EN. TRY. 
PELERIN ». Ourenrs. | 


"Two settlers avi pone upon. a quarter section in pursuance of a Sonic that one 
should make entry for the whole tract and convey one half thereof to the other 
- upon securing patent, the entry thus made is canceled, and a allowed to enter a 
the land embraced within his settlement. : 


Acting Secretary Muldrow to Commirsioner Sparks, May 20, 1886. 


I have considered the case of Percelin Pelerin v. Celestine Cutgers, 
-aridow of Julien Cutgers, as presented by the appeal of the latter from _ 


the decision of your office, dated Febraary 25, 1885, , holding for heaack ae 


1819 L ‘D——34 
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| ‘ation homestead entry No. B: 849, made Ji anuary 14, 1881, of ie NE. 


— dof See. 27, T..10 S., R. 3 E., by said Julien Cutgers, 2 at. mite ow Or- | a 
, leans land office, i in ‘the’ Siaite of Louisiana. 


The record shows that contest was initiated on Feb. a: 1884, upon aoe : 


charge of illegality, personal service ‘of notice of the hearing was made ~ es 


: upon the defendant, testimony was. taken by deposition, i in accordance a 


with the rules of. practice, and, upon the testimony submnitited, the reg- 


ister and receiver dismissed ne contest, upon. the ground that said en- - 


7 tryman; ‘as far as the rights of the government are concerned has . 


fully complied with the law in all of its requirements up to the ‘day Of. 


his death, and since his widow has continued to live on said tract and 


cultivate the same, and that the testimony tending to show that the 
_ said Cutgers (now deceased) swore falsely in making his application is 


= based Solely upon an BeCOmploe, mae now seeks to be benefited ee her » ee 


own turpitude.” | 


- Upon appeal your office found that the deceased entryman had said a : 
tract surveyed in the spring of 1880, and. divided the same by a line P 
east and west; that it was agreed ie the parties that the expenses of 


| : _ said survey and of making a homestead entry of the whole tract should — oe 


~ be divided equally between the two parties ; that. said entryman, i incon- . 


7 sideration of the money so paid, agreed, upon obtaining the patent for- 


the whole quarter-section, to convey to the contestant said north half of 
said tract; that pursuant to such. agreement the contestant and the — 


 entryman eee on to the land, the contestant moving on to the N. 4 


of said quarter-section one day prior to the occupation of the §. sof 


- the same quarter- section by said entryman ;, that the contestant paid . bs 


her part of the cost of said. survey and expenses of entry, amounting 7 


| to sixty dollars, and has continued to live upon said tract up tothetime 


of said hearing, and that the improvements ‘made by the contestant. —s 
ae poo said N. 4 of said tract are. worth from $900 to $1,000... r . ae 
Upon the foregoing state of facts, your office held that the said agree- Rs 


7 ‘ment was proven; that under the act of Congress approved May 14, 


1880 (21 Stat. , 140), the contestant, being: a bona fide settler on said N. fe oe 
of the NE. 4 te date of said entry, was entitled to the preference right a, 
of entering the same; that she entered into said agreement in perfect. 


| : good faith and through ignorance of her rights; that the defendant: — 


: - should not be permitted to appropriate the fruits of the toil and labor : ae 
- of the contestant on the N. 4 of said tract, which is her only home, and 


OO Bea _ that said entry so far as the same covers the N. 4 of said tract must be 


— held for cancellation, and the contestant allowed to enter the same. = 
7 - It is clear that the widow of the deceased. entryman can dain noth- ae 
_. ing by virtue of said entry, if the same was illegal in its inception, nor. 


4 7 can the contéstant claim any right by: virtae of pee own: nce contract | : = 


with said entryman. 


gras It appears that both ‘partion: to said meseanent were ignorant—the = 


a ‘entryman not being able a write his name—and if Ignorance can 1 be be 
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| pleaded ; in the one case, as an excuse for makine. an iNegal contract, | 
can the same excuse be denied to the other party to said contract which- 
rendered said entry illegal? 

It is clear that the entry having been ane in violation of Section — 
2290 of the Revised Statutes, must be canceled for illegality, and, while 
_ the contestant can not set up her own illegal contract to acquire the 
whole quarter-section, she should be permitted to enter the N. 4 of said 
tract, if she makes application for the same within the time required by 
law. And likewise the defendant should be allowed to make entry of 
the S. $ of said tract, upon making the proper application within the 
time required by law. Such disposition of the case will preserve the. 
equities of both parties, and not permit either to acquire the fruits of 
the toil and labor of the other contrary to law. Johnson »v. Johnson 
(4 L. D., 158); Geer v. Farrington (ibid., 410). | 

Said decision of your office is modified nocoranely: 


MINERAL APPLICATIONS FOR SCHOOL LANDS. 
| ' H. S. Back. 


Order of March 24, 1885, suspending action on mineral applications for school lands. 
in the Territories, vacated. 


Secretary Lamar to Commissioner Sparks, May 20, 1886, - 


April 21st ultimo, this Department referred to you “for considera- - 
tion and speedy report,” a motion, made by Charles and William B. King, 


of this city, on behalf of certain of their clients claiming an interest in — 
_ the land hereinafter mentioned, for an order upon you “to take up and. 
consider the claim of H. S. Back, for the NW. } of Sec. 36, T. 16 N., R. 


565 E., Miles City district, Montana, as coal land, cone De 


| partment order of March 24, 1885,” — 

Your report, dated 29th ultimo, is NOW oe me, in i Whioli you state 
_ that the case referred to is in the mineral division of your. office, and 
arose upon an appeal by Back from the action of the local office refus- 
ing his coal declaratory statement for the W.4of the NW. 4 and the W. 
4 of the SW. 4 of said section ; and that the reason why proceedings 
were suepended i in the matter ns that you considered the case as fall.’ 
ing within said Department order of March 24, 1885. 

Said order reads as follows: ‘“ You are hereby directed to suspend all 
action relative to mineral applications for school land in the Territo- 
ries until further instructions.” Afterwards, to wit, on July 30, 1885, 
in reply to your inquiry of June 10th of that year, respecting the scope 


of said order, you were advised “that the same was not intended to re- — - 
fer to claims initiated upon unsurveyed lands, which may possibly by. 


subsequent survey be found to be in a school section, but was directed 
to a possible question as to whether or not mineral lade as such are 
exempt from the reservation of 16th and 36th sections for the support | 
of schools.’ M ae 7 | 
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The plat. of this township was filed yu une 12, 1882, 


- You state that’upon the paper presented as a coal declax nines state. : aot 


7 ment, the register and receiver made the following indorsement :. 


: “May 7, 1883. Presented this day with a tender of the fees of $3. 00, oe 


but refused, for the reason that by section 1946,.R. S. U.S., there ap- 2 
_ pears to be no exceptions in reserving sections 16 and 86 in.Montana 
.¢ for school purposes in each township, except in cases. where, after the ae 


_ passage of the act of March 3, 1873, the parties are found in actual. 0c. e 


=  eupancy of the lands at the date of survey. Second, All of the tract 


ce, applied for, excepting the NE. 4 of SW. 4 said section, 36, is embraced a . 


by S. H. B.S. locations, R. & R., Nos. 1,2 and 4.7 _ os 
From the foregoing recitation of facts, it is seen that under Said de ae 


partmental orders you were properly justified i in suspending action on 
Back’s declaratory statement. It was a mineral application for school 
lands in one of the Territories, made nearly a year after the filing of | 


the township plat, and was therefore clearly within thé said order of - : 


suspension. Consequently, were I of opinion that the best interests. 
of the government and of. the public generally would. be advanced by a 
further suspension of cases of this kind, I should. at once ems: the 
motion beforeme. 

But, believing that the circumstances and niobable necessities which — 
caused the promulgation of said order of March 24, 1885, do not now 
_ exist, and that the public good will not be advanced by a further con- 

‘tinuance of the same, I have concluded that it will be unwise adminis- - 


tration to delay longer action upon the cases embraced within its terms. 


Said order is therefore revoked, and you will proceed in. the regular 
order to consider and dispose of the cases ‘suspended by it. 

The vacation of. the order aforesaid is not intended as an epressivii 

- of opinion: by the Department on the questions involved in these cases. 


CON. TEST—RELIN QUISHMEN: T—APPEAL. 


 BINEGAR ws BARNSBAOK. 


i | Rights st through the refasal of the local office to act upon a relinqaiébinient and 


_ failure to appeal therefrom, may. not be set up to defeat an intervenin g adverse 
claim, | ; 7 


- Acting Seoretary J Matdrow to Comneissioner Sparks, May uy 20, , 1286. 


I have considered the case of Andrew J. Binegar ». Julius A, Barns: ae 


: tae Jr., involving theSE.4 of Sec. 11, T, 100 N., R. 68 W. , Yankton, a 
~~. Dakota, on-appeal by Binegar from your office decision of November 24, — 


1884, dismissing | his contest against homestead entry; 3 No. made by ae 
said Barnsback. | oe 
The record en that a Apurectena entry was. made api 19, 1883, a 


oe, “and that it. covered the tract described. ‘The decision appes led. fro - : 
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7 seetitee that about. J aly 13, 1883, a relinquishment was Assented atthe — 


_ local office, and application made by one Dallas Wamsley tomakehome- a 
stead entry for said tract. The register and receiver declined to receive — 


’ ‘said relinquishment and consequently refused to cancel Barnsback’s - 


re . entry and allow Wamsley to make entry. 


~The next step taken by Wamsley was to transmit to your office the 7 


 relinquishment. mentioned, at the same time presenting his statement of 7 


_ the case.. This it appears, as stated by him in his argument on appeal, 2. 
he did on March 20, 1884. April 16, 1884, your office transmitted said _ 


-_ relinquishment to ihe local office with instruction to cancel Barnsback’s 


entry thereon, unless satisfied that. it was fraudulent. Pursuant to this 
_ instruction, the register and receiver, by letter of July 13, 1884, informed 


- your office that they had canceled said entry and notitied Wamsley that 


he would be allowed thirty days within which to make entry. 
July 22, 1884, said cancellation was duly noted on the records of your 
office. | 

It further appears that. Binegar, the appellant, on the 11th of Jan- 
uary, 1884, filed affidavit of contest in the local office against Barns- : 
back’s homestead entry, charging abandonment. _ 

After notice by publication, hearing was had in said contest March — 
20, 1884, and the register and receiver found in favor of the contestant 
and Teeominedded the cancellation of Barnsback’s entry. The record. 
with the finding in said contest was Pa Seneoe to your office, under 
date of June 23, 1884. 

In January, 1885, the local office transmitted also application filed in 
behalf of Binegar, asking a reconsideration of instruction of your office 
contained in its letter of April 16, 1884, under which Barnsback’s entry 
was canceled on relinguishment and tlie preference right of entry 
awarded to Wamsley. 

Prior to this, however, your office had: by letter of November 24, 
1884, to-the register rie receiver, decided that as Barnsback’s ante 
“chad been relinquished some time prior to the commencement of said 
contest, and presented to you, upon which said entry has been canceled, 
with right of entry tosaid Wamsley, as above stated, which right relates 
back to the time when aa was a i made, therefore said contest 
is dismissed.” . 3 
- In other words, that decision in effect is that the relinguishment of 
_ Barnsback should be held to take effect as of the date (July 13, 1883,) 
when it was presented at the local office by Wamsley, who had pur- 
chased it, although it was not then accepted, and was not in fact ac- ~ 


ae cepted and the entry canceled thereon until after your office letter of oy 
_ April 16, 1884, transmitting it and directing. cancellation. From that 2 


decision ‘Binegar’s appeal is before me for consideration. as 
On ihe facts as found in this case, I am unable to concur in the de- oe 

cision appealed from. Wamsley having presented the relinquishment _ 

of Barnsback, together. with his application to enter, and the local-— 
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: office ki havin gz dealings to receive or act upon the sginiaaianineat: he eae a 


| . is “his remedy i in appeal from that refusal, and had he appealed, his rights =. | 
-. would have related back to the date of tender of relinquishment and _ 


— : application to enter. He did not appeal, but held said relinquishment oe 


until March 20, 1884, more than eight months after his tender..of the 





same to the mepister aa receiver, and their refusal to accept it, when 


he transmitted it to. your office directly and asked its intervention in. i 


be ; his behalf. 


In the meantime, appellant had filed his contest againat SBarnabuok’s! « > 
von entry, and before the Teceipt of the relinquishment at your office, hear- . 
-- ing had been had on the contest and a finding had been made by the 


. local office in favor of appellant. This, in my judgment, completely _ a 


‘barred Wamsley. -Whatever rights might have been accorded him, | 
notwithstanding his dilatory and irregular action, had no other right 


intervened, were lost through his laches by the intervention of Bine- 

gar’s contest. That contest was prosecuted to.a successful issue by 
Binegar after due proceedings had, and a judgment was rendered in his 
favor by the local office. All this was done before Wamsley moved in 
the matter of the refusal to receive from his hands the relinquishment 
of Barnsback. On the facts as they appear of record, Binegar 1s un- 

doubtedly entitled to the benefit which the law gives a successful con- 

testant, and, as against him, Wamsley has gained no right under the 
law to the jena mn question. : 

Your predecessor’s decision 1 is accordingly reversed, 


CONTESTANT—RIGHT OF ENTRY. 
' CLEVELAND v: BANES. 


Yn the cancellation of an entry after contest the land is open to settlement or entry, 
subject only to the preference right of the successful contestant, 


‘Secretary Lamar to Commissioner Sparks, May 21, 1886. 


The land involved in this case is the 8. 4 of SE. 4 of Sec. 7, and N.3. 
of NE. 4 of Sec. 18, T.19 S., R. 28 B., Gainesville, Florida, and was em- 
‘braced i in homestead. entry No. 2901, made by Nathan H. Banes J anuary 
aD, 1876... 7 

“Said entry was canceled by letter. “0 ”, of your office, dated April 21 
1883, as the result of a contest by one A, 8. Matlock, and the cancella- 


_ tion was noted on the books of the local office May 16, 1883. On the = 
following day Oliver C. Cleveland (the appellant herein) appeared at 


7 . the local office and offered to file soldier’s homestead declaratory state- pie 
- ment for this land, but was refused. because of the preference right of i 


entry existing in Matlock’ by virtue of the contest aforesaid: but no 


aie endorsement was made upon. this rejected application as ae by a 


 -Rule 66 of Practice. Some time thereatter, with n the thirty days bese 
ee allowed Matlock to exercise his ee nee of ony Cleveland’s A ae 
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attornay a; again offered to file the soldier's iéciaratony statement, together - 
with Matlock’s waiver of his preference right of entry, but it was refused 
as before with no endorsement thereon. 

Said thirty days expired Saturday evening, June 16, 1883. On the — 
morning of the 18th, as soon‘as the office was opened for business, Oleve- 
land’s attorney again appeared and filed the homestead declaratory 


_. statement for said land, and at the same time the attorney for Banes 


filed the application of Banes to purchase the land under the act of June 
15, 1880 (21 Stat., 237). The local office allowed Banes to purchase per 
cash entry No. 5323, and rejected Cleveland’s said application. Cleve- 
land thereupon appealed from the action of the local office in. rejecting 

his several applications before mentioned.. The record does not show. 
_ the date of filing said appeal, but it having been allowed by your ofiice, 


and no objection having been made as to its not having been filed in ~~ - 


time, it is presumed that it was regular in all respects. = _ 
_ Your office on February 7, 1885, affirmed the action of the local office 
~-allowing Banes to purchase as aforesaid, and rejecting Cleveland’s said 
application. Cleveland’s appeal from said decision of your office is now 
before me for consideration. 

I am of opinion the appeal under consideration was well taken. Up. 
on the cancellation of the entry of Banes, and the notation of the same _ 
upon the records of the local office May 16, 1883, the land embraced | 
therein was open to entry and settlement, subject only to the superior 
rights of Matlock, the successful contestant. It follows, therefore, that 
the application of Cleveland presented May 17, should have been re- 
ceived. Further, the local office in rejecting it should have -endorsed 
upon it the reason of its rejection in accordance with Rule 66. But if 
there were any question as to receiving the application of Cleveland May | 
17, surely there could have been none when it was presented the sec- . 
ond: time, together with Matlock’s waiver of his preference right of entry. 


The several refusals of the local office to receive Cleveland’s said ap- a 


plication were error, and he should not be prejudiced thereby. 
The decision of your office is therefore reversed, the application of 
_ Banes to purchase under the act of June 15, 1880, is refused, and Cleve- 


land’s application to file his soldier’s homestead declaratory statement - 7 


will be received. 


Cee ee 


CHEROKEE NATION—COURTS OF oe 


Courts of. the Cherokee Nation recognized as courts of weeded dnder the same rule ag | 
applied to courts in the States and Territories. 


| Scoretary Lamar to the Commissioner of Indian Affairs, May 22, 1886. 


I have considered your report of the 19th instant on the subject of - 
recognition of courts of the Cherokee Nation in the Indian Territory 
as courts of record in the matter of execution of contracts under the | 
Bovine of Section 2103 of the Revised Statutes of the United States. 
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This Denatencn’ will recognize. as , courts of record. such Gon of 


_. the Cherokee’ Nation in the Indian Territory as possess the powers _ 


which entitle courts of the States and Territories to be Peenaed a a. 
- courts of record. 7 : che 
The former ruling of this Departement on this aabieek sonteined in —— 3 


_ letter of October 27, 1883, to your. or 18 80 far modified as to > conform na 
_ hereto. | ie | . 


PRACTICE—SER VICE OF NOTICE. 
“Mum 0. KNUTSEN. 


= Service of notice ig publication set aside whore by ordinary diligence personal service pase 
: ibe could have been obtained. | | 


- “Acting Seoretary Muldrow to Commissioner Sparks, Ma ay 24, 1886. | 
This controversy relates to the B. 3S of NE. 4 a N. 4 of SE. i of Sec. 32, ; 


“T1165 N., B. 45 W., Sth P: M., Redwood Falls, Minnesota; and arose 


upon. aon beet initiated by William Miller April 24, 1884, against a tim: 


oe ber culture entry of this land, made June 5 1877, in the name of oe oe a3 


: = Knutsen. 


~The affidavit of. contest cuneged ‘that the entryman “has not com- 


: _ plied with the timber culture law in the matter of planting five acres of - 7 / 


eo trees, seeds, nuts, or cuttings, the third year after said entry, or plant- _ 


ing five acres. of trees, seeds, nuts, or cuttings, the fourth year after 


a said entry, and has not cultivated said tract.” It was further alleged _ 


os Gn the affidavit of contest that “ After using due diligence, it has been ps: 


- found impossible to.make personal service upon the claimant.” | ‘There- — 


: Be ~ upon, notice was given. by publication and. a hearing ordered - for, and : : ~ 
- had, June 20, 1884, upon which day claimant’s attorney appeared spe- 


_ cially and moved the dismissal of the contest, for the reason thatelaim- 
 anthas. been a resident of township 114, range 37, Minnesota (about forty 
~ eight miles from the land in contest), for eightoen years, and was well — 

known to the persons who reside in the immediate vicinity of the land -_ 


in controversy, whieh fact could have been ascertained, had the contest- 


- : ant used due and proper diligence. An inspection. of the registry re. 


. turn receipt shows the letter containing the notice of trial to have been i 


teceived by claimant June 12, 1884, (eight days before trial). 


| The local office overruled the Gotten to dismiss, to which claimant Ox- 2 975 

a, ty cepted, and the case then went to trial. ‘Upor the testimony taken, the. 
_.~ Joeal office recommended the cancelanon® of the nenuey and ¢ an appeal ce 
a ee was taken. : 


- Your office, on es 14, 1885, Sara pebil the action ‘of the toot 7 


. a : office, on the ground that the evidence did not show a failure to comply : 
-. with the law. Your office refused to ‘pass abou the points 1 raised 2 a8 to ; 
ee the sufficiency of notice. ; | | 


‘DECISIONS ‘RELATING TO THE PUBLIC LANDS. —B8T 


Ta my opinion ‘the first point necessary a be decided is, as to the ae 


| ‘character and sufficiency of the notice, inasmuch as this goes to the | 


question of jurisdiction. Houston v. Coyle (2 L. D., 58). If claimant : 


was not notified properly, objection to the jurisdiction was not waived 


_ by his proceeding to trial after his motion to dismiss. had been over. .— | 


tuled. United States v. Raymond (4 L. D., 439), and cited cases. 
Rule 10 of. Pract.ce (old) requires that. personal. service of notice shall — 


ie given in all cases when possible, if the party be resident, and shall - : 


- consist in a delivery of a copy of notice to such person. And Rule 12 


provides that “Notice may be given by publication alone, only when it 7 - 


is. shown by affidavit of the contestant, and by such other evidence, as — 
the register and receiver may require, that personal service can not be 
made,” 

In construing these rules, this Department, in the case of Parker Ve. 
Castle—on review—(4 L.-D. , 84), sollowing the establish ed. departmental | 


rulings and practice, held: 


“Tt has been uniformly held that it must. - affirmatively appear that 
proper efforts had been made to obtain personal service before publica-. 


- tion could be resorted to, and that the acts relied upon must be’stated 7 
that thereon it might be determined whether they showed the exercise 


of due diligence in that behalf, upon which showing alone, pablication ‘ 
could be made.” ; 
This doctrine has een cited with aporogal in numerous cases, and is = 
not now an open question. In the case at bar the notice was clearly. 
insufficient. Under the existent state of facts, the notice of contest. 
_. should have been served personally, as required by Rule 10, as it is — 
evident that the contestant by using. ordinary, reasonable diligence : 


- could have: ascertained the whereabouts of the entryman. In fact, it — 


would seem that he did not care to inform himself further than to as- 
certain that the entryman at one time received his mail at Sacred Heart, 


Renville county, Minnesota, when by ordinary diligence he could have | i 


easily ascertained that to have been his post. office address for at: least | 
- eighteen years. -3 0 | 
- For the above reasons, the objection to ihe service is, in my opinion, 

well taken. The decision of your office is modified accordingly, and the. - 
Service 1S hereby set aside, with leave to contestant to proceed . with his 


7 ‘coutest by a-new notice, provided he applies. to do so within a reason- 7 


able time, say thirty days, from receipt of notice of this decision. | In 
the event of his refusal or ailure to so proceed, the contest will be ~ | 
missed. ey : 
This conclusion is renened without: reference to the iestinony taken 
- atthe hearing, because such testimony was illegally taken and should oe 
not be given any effect. Milne v. Dowling (4 L. D., 378).. ‘ 
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| PRACTICE—RIGHT OF AMENDMENT. — 


_ FisnEr EY AL. %. SALMONSON. 


oy | Where, i in ignorance of the death of the entryman, suit was s brought. against him to 


- eancel the timber culture entry standing in his name, and a motion to dismiss 





; aid. contest, for the want of the proper party defendant, was filed by the sole heir: | _ 


of said eaerymeD the contestant was allowed to amend and. process against s said | 


| “Secretary Lamar to Commissioner Sparke, May 2 25, 1886, 


“y fave before me the case presented by the appeal of Ernest B. Fisher . 
from the decision of your office, dated January 27, 1885, wherein -his — 


. contest against the timber-culture entry of Anton Salmonsou for the e 


NW. 4 of Sec. 22, T.144 N., R. 55 W. , Fargo, Dakota, was dismissed. 
‘Salmonson made this entry December 6, 1880, and one Daniel O’Hara 
began a contest against the same April 12, 1883, charging that said en- | 
tryman “ has failed to cultivate, or cause to be cultivated on said land 
~ five acres on or before December 7, 1882, or within the second ‘year of - 
said entry, contrary to the act of 5 une 14, 1878.” With the affidavit of 
contest O'Hara filed his application to enter said. tract under me timber — 
culture law. i 7 
Among the papers qianmitied there is 5 nothing to show that notice .. 
was ever issued under the charge thus laid, and it is stated in the de- 
cision now on appeal that: ** The record does ‘not show that any citation 
was ever issued by you, or that any notice oe the. contest was ever 
served or attempted to be served.” 
7 June 6, 1883, Fisher appears to have filed Pere papers with 2 a view 
to the procurement of the cancellation of said entry, filing application 
to enter, and charging non- -compliance with the law ; also alleging that 
‘said Anton Salmonson, the entrymen, was dead, and accordingly mak- 
ing Peter Salmonson, the sole heir of the deceaséd, the defendant in 
such proceedings. On the same day Peter Salmonson by his attorneys, 
who made special appearance for that purpose, filed a motion to dis- 
- miss the contest of O’Hara v. ‘Salmonson, alleging. as grounds therefor: 
Phat this contest is brought against Anton Salmonson instead of his 


heirs,” and setting forth that said motion was “based upon the affida-. 

vit of Ernest B. Fisher, hereto annexed, who asked to be allowed to 

. contest, and tenders his application to enter and his fees.” | 
In response to this motion O’Hara filed affidavits, showing that said ay 


; Anton Salmonson, being a non-resident, he (O’Hara) had no knowledge _ 
of his (Salmonson’s) death until after bringing said suit; that the said _ 


-. Peter Salmonson was acting in bad faith and endeavoring to sell the 


: - relinquishment of said contested entry, and was only prevented there- _ 
- -. - from by the pendency of his (O’Hara’s) contest; for which reasons 
7 O'Hara asked that the “ Heirs of Salmonson” be substituted as defend. 
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. ants and his rights under said contest recognized fori the date of of fling 


+ the same. 


July 6, 1883, the local office, actin 2 on the said motion to diniiies: sus- 
tained the same and dismissed the contest, on the ground that the suit. 
- should have been against the heirs of said deceased entryman. July 
26, 1883, your office on the examination of the record, as sent up by the 


district office, found that said O’Hara had not filed .an application to 


enter with his affidavit of contest, and for that reason dismissed his 


- contest and at the same time directed the local office to proceed with — 


Fisher’s contest. August 1, 1883, the local office advised your office © 
that O’Hara did file an application to enter with his contest, which it 
seems was not transmitted with the papers in the case. 
Subsequently, and after considerable correspondence in order to as- 
certain the facts as to notice given of the decision of July 26, the local 
office was directed to give formal notice of said decision. Such notice | 
was given October 2, 1884, and O’Hara filed his appeal from said de- | 
cision December 3, 1384, 
. Inasmuch as the decision of July 26, 1883, had been rendered upon - 
an imperfect record, your predecessor held that it was not necessary to 
submit O’Hara’s appeal, and on January 27, 1885, decided that as 
O'Hara had, through ignorance of Anton Salmonson’s death, named 
said entryman as the defendant, but had in fact applied to enter the 
land at the time of bringing such contest, he should be allowed ¢o file 
- an amended affidavit of contest, dating his right back to the time of 
making’ said application. In support of this ruling, the cases of Fergus 
w. Gray (2 L. D., 296,) and Adair v. Neal (3 Id., 95,) were cited; and Fish. 
er’s contest was dismineed on the ground that asa stran ger to the record 
he had no right to be heard herein. 
The right of amendment was properly allowed, but it rests upon a | 
broader principle than that laid down in your predecessor’s decision. 
‘The general rule in the courts is that where the rights of the parties 
are not prejudiced by allowing amendment, or where there is a sub- 
- stantial subject matter, or remedy sought, the case will not be dis- 
missed, but due time and terms given for such amendment. Kirstein 
». Madden (38 Cal., 163); Seevers, admr., 2. Hamilton et wx. (11 Lowa, . 
71); Hiram T. Hunter (2 L. D., 39). : 
In the case of Randolph ». Barrett (16 Peters, 141), wherein the de- 
fendent, being sued as administrator, plead that he was in fact execu-. 
tor, the court said: “The power of the court to authorize amendments, 
where there is anything on the record to amend by, is undoubted. In 
this case the defendant admitted by his plea, that he was the person | 
- liable to the suit of the plaintiff, but averred that he was executor and | 
not administrator. Whether he acted in one character or the other, 
he held the assets of the testator, or intestate, in trust for the cred- 
_ itors; and when his plea was filed it became part of the record, and 
farnishied matter by which the pleadings might be amended.” _ | 
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As in » that case, so in thie ¢ case now at bar, the motion. to dismiise. sup. 


oe _ plied information upon which the amendment could be properly founded, | a i : : 
lo. for while said motion pointed out that the suit was not directedagainst =. 


“ os the proper party, it at the same time disclosed the true defendant. = 
Again, contests like this to clear the record partake largely of the Ot ee 
“aa “nature of actions in rem. So where the land is properly described. in. 


ao. the affidavit of contest, and. application to enter, certainty as to. the — pe 


a : ‘Subject matter of the contest is secured and the foundation laid for sub-» | 


ae ; sequent action. Under this view of the case the application | to enter . us 
may be properly considered in aid of the right claimed by the con- - 


-. testant to show that the land was in fact subject. to such eppllestion. . - 


“McCall 2. Molnar (2 L. D. , 265). 


‘The entryman was a moiaresden’ and. information concerning: a th 


ce does not appear to have been readily obtainable i in the vicinity of the 


| land; hence waat of citecnes © can | not be alleged as cee the appli. 
| ation of O’Hara to amend. | | | 
~The decision of f your office i is therefore affirmed. 


| PRACTICE—S UFFICIENCY OF NOTICR, | 
| McTiexn V. BLANCHARD, 


Under Rule 35 of. Practice thirty days notice of the hearing before the Iooal office is 
sufficient, though an earlier date may. | be. named: in Paes notice for joking’ pistes : 
mony elsewhere, OSs 


Secretary Lamar to Commissioner iat, May 2B, 1886. 


I have before me the case of Martin MeTighe v. ‘Chester L. Blanch- 
ard, involving homestead entry No. 22063 upon: the SE. 3 of Sec. 3, T. 
11, R. 58, Watertown, Dakota, on appeal by McTighe from your prede 
| ieasor's desision of January 5, 1885, dismissing his contest. | 


-° The record shows that Blanchard made said entry on September 19, ae 
" 1882, and that at. said date he was residing on a pre-emption claim, 
alee he continued to reside until April 30, 1883, when he made final so 


a proof and entry. On April 18, 1883, McTighe filed affidavit of contest : 


; | alleging abandonment and change of residence for six months next. prior - & 
thereto. Notice was issued on April 24 following, fixing June 25 asthe 


- date of hearing, and. ordering that testimony should be taken before a 


ade certain clerk of ‘court: on June 18, 1883. Service of notice was made - : | 
_ upon Blanchard in person on May 99, 1883. At theappointed:date the 


contestant took testimony before the clerk of court, but the contestee 


_ failed to appear; and on said testimony the local officers held that the _ 


a — contest charges were sustained. and that the entry should. be canceled.  _ 7 


ao ‘When the case reached your office, it was held that. “due notice” had — 


not been. given the entryman; and thereupon the contest was ' dismissed os _ 


as aforesaid. 


Bale of: Practice. qT (for merly Rule 8) provides that “ at least thirty. 
Eo days’ x notice shall be given of all hearings before the aida and re: 
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| ceiver. ” Rule 42 provides that the testi mony shall be taken penis the — 7 
_ register and receiver ‘“‘ pon the day originally set for hearing, or upon 


amy day to which the trial may be continued.” Rule 35 empowersthe , 
local officers to direct that testimony shall be taken before some other _ 


officer “at a time and place to be fixed -by them and stated i in the notice =. 


. of liearing”; and that, “on the day set for hearing at the local office, 


the register and receiver will examine the testimony . .. . . and- 
render a decision.” Iam of opinion that under these rules the day of 


> the « hearing,” of which the thirty days’ notice must be given, is the © 


day set for the appearance of the parties before the local officers and — 
for examining the testimony taken elsewhere than at the local office, | 
and not the day on which said testimony is to be: taken. Under Rule - 
35 of Practice of December, 1880, oral testimony could be taken. only 
before the register and receiver, and not earlier than on the day set for. 
hearing, except by consent of the parties. In December, 1882, the rule « 


| was amended to substantially its present form, so as to suthotize the > 


m testimony to be taken on an earlier day in the discretion of the local 


- officers; requiring that the date and place. thereof should be indicated 
— in the “notice of hearing,” but not providing: any limitation as to time = 
or changing the terms of Rule 7, and therefore leaving said rule appli- aati 


~eable only to the day of appearance before the local officers. 


In the case now before me, it appears that more than thirty days’ no- . ee 


tice of the “hearing before the register and receiver” was given, though 


- there was but twenty-seven days’ notice of the day of taking testimony. ~ : 
before the clerk of court. Your office ruled that this was not due notice, — 
‘put for the reasons above stated said ruling must be held to be errone- 


ous. Having received proper notice of the date of trial, it was incum- _ , 
bent on the contestee, under. existing rules, if he felt hineelt aggrieved = 


_ by the shortness of the period prior to the day set for taking testimony, 
to move the designated officer for an extension of time, which on a — 


proper showing should have been granted. ‘Having failed to do this, — 7 


~ he may not now be heard to allege that any injury resulted tohim from — 
this cause. | 
Blanchard has stated in an affidavit accompanying his appeal that he. 
made application for a, new entry on this tract prior to the. initiation 
of McTighe’s contest; but it seems, from your -predecessor’s said decis- _ 


: ion, that such an application is not on. file, and as it is not otherwise ie! 


: satisfactorily, proved, the oe of ‘such an appueeiaen need not now be we 


considered. | : 
The evidence i in this ¢ case shows the. dpandoument alleged. The ex- 

-euse offered by Blanchard for continuing to reside on his pre-emption 
claim after making the homestead entry, to wit, that the local. officers 


misled him by an erroneous opinion of. the law, upon a hypothetical 


case stated to them, is, as against a contestant, mee insufficient. 
His entry should therefore be canceled. | 
_ The said decision is reversed. | 
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‘TIMBER cur URE—BREAKING BY FOR MER. CLAIMANT. 
Donty v. SPRING. 


. In case ata eaeeiat defimse the pacden of proof shifts to the defendant: 
If eredit is allowed on account of breaking and planting done by a previous entry: 
‘man it must appear that such work has been properly ued and followed up 
by the subsequent claimant. | 


- so Acts done toward curing default, atter the initiation of contest, will not be considered ve -_ 


| as nouecuns the case mae out by contestant. - 
- Secretary Lamar to Commissioner Sparkes, May 25, 1886, 


ze: ‘have considered the case of Bernard Donly against: ‘Charles G. fg 
| Spring, involving the latter’s timber culture entry of April 6, 1882, 
for N. $ of NW. 4, SE. 40f NW. 4, and NE. ZOERW: 4 of Sec. 5) T. 96, 
R. 55, Yankton, Dakota Territory. | 
On June 16, 1883, contest was initiated j nonigs sgatuct anid entry, 
alleging that the entrymau “has failed and neglected to break or plow 
any land on said tract during the first year after making said entry.” 
September 10, 1883, hearing was had, at. which both parties submitted 
testimony; on the caisiaeration of which the register and receiver, on 
March 25, 1884, dismissed said contest ; this judgment, on appeal, was 
affirmed by your office ; and on Donly’s eppenet from that affirmance the 
case is now before me. 
The testimony shows, and iti is conceded by the. aioiney for Spring, 
- that from the time of his entry, on April 6, 1882, until after the initia 
tion of the present contest, no work wheiseer was done by him upon 
. gaid tract. By way of avoidance, it is claimed in behalf of Spring, that 
prior to the time of his entry more than five acres had been broken on - 
_. the tract.and planted to trees by the former entryman, whose improve- 
ments and possessory right had been bought; and that the reason Spring 
did not plow or cultivate said tract the first year after entry was because — 
there were trees there, which he did not wish to plow up. The register 
- and receiver thought this defense fully made out, and in that view you 
ou concurred. In behalf of the appellant, it is insisted that in so doing : 
- error was committed as to both the law and facts of the case. ae 
Tn considering the case it is to be observed that in ae up this 
mn ‘special defense, Spring takes upon himself the burden of proof in rela-— 

- tion thereto; and it becomes necessary to first examine the 6 testimony. i 
_. submitted a him in support thereof. % na? nie 
. That testimony utterly fails to sustain the defense set up, tuvilia: — 
- than to show that Patrick Smith, the father-in-law of Spring, made — 

timber culture entry of the tract in 1878, and broke during the two | 

-- years thereafter five or six acres; Smith and his wife testify to thecul 

 tivating and planting of the whole of said breaking in trees during 
the second year, and the replanting of the dead trees the third year. 
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| But the greatly nieponderating weight of the testimony on the other sa 
‘side shows that nothing had been done on the land beyond the mere __ 
breaking of the five or six acres during the existence of Smith’s entry, — 

_. which terminated in April, 1882, when the same was relinquished and — 


Spring, the son-in-law, made entry. This testimony is given by parties, 
who, living very close to the land, some adjoining it, some passing over 
it every week for years back all-with abundant opportunities of obser-. 
vation, speak positively from knowledge thus obtained, and who are, — 

so far as the record discloses, impartial and without bias or interest. 

These witnesses—some: five or six in number—assert most positively 
that no cultivation or planting whatever was done after said breaking, 
except that some corn was planted on tle sod the first year. And they | 
testify that during the four or five years between the time of the break- 
ing and date of initiating contest, the land bad grown up in weeds and 
grass, and was really in a worse condition for cultivation than if it had 
been left unbroken. No trees were on the place, unless two switches, 
about three feet high, may be considered as such. 

On this state of facts said judgment must be reversed. In the class 
of cases in which this Department has held that a timber culture entry- 
man might avail himself of breaking or planting upon the land at the 
‘time of his entry, for the purpose of” showing compliance with the law, . 
it was never intended that the mere naked fact that at some anterior 
date there had been five acres broken upon the tract would excuse the 
entrynian from his aa under the law to break five acres the first 
year. 

-. In the case of Gahan V. Garrett, (1 L. D., 154), —considered the lead- 
ing case on this subject—a prior entryman had broken about forty acres on 
the tract and planted seven acres to trees. Garrett replanted the miss- 
ing trees, broke other land, and planted more trees, so that at the date 
of contest he had, counting the planting of the prior entryman, ten - 
acres of trees planted, cultivated and in a thrifty condition. Secretary 
Kirkwood held that Garrett could avail himself of the land “ plowed 
and planted by his vendor, provided he replowed, cultivated and re-— 
planted the same land. 

- Soin the case of Clark v. Timm, (4 L. D. , 175), it was shown at the 
_ time the latter made his entry ten acres had been broken on the tract. 
He did nothing on the land the first year after entry; but in the second. 
year he repluwed and planted to crop said ten acres, finishing the same 
- prior to the initiation of contest. Here the default was cured prior to - 


- eontest, and Acting Secretary Muldrow held that contest weuld not lie. 


- In the case under consideration, the contest was initiated some four- | 
teen months after entry by Spring, and up-to that time he had con- 


fessedly done nothing, and the breaking of the former entryman, done — 


some four or five years before, was from neglect in such condition that 


the land had gone back to its former wild condition. It. seems to me it - > 


would be a plain defiance of the letter and spirit of the timber culture 
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‘oa law to allow Spring under the circumstances any credit for thes S0- ad at, 
ce: Ge breaking of the former entryman, which Spring had in no way. sought a 


a to utilize, save for the purpose of evading the: requirements of the law. een 
There is other testimony to show that one month after initiation of con-" 


~— _test Spring caused to be replowed some of the old breaking, and-also- oa 
new breaking to be made, so that at the time of the hearing in Septem- - 


~ e ber, 1883, there were ten acres broken upon theland. This testimony I. 


ns have now oonsidered because, if default existed at. the time Donly filed . 


: ~ his contést, accompanied by his application to enter the and under the 
= homestead law, he is entitled to make entry of the tract; and the sub-. 


him. 


. sequent action of. Spring, seeking after contest to cure his own default, a 


cannot deprive: the contestant « of the Stata ny right of ouby given 46 se 


Havin g found that ight default: ested at Pn initiation of ne pier 
. test, I reverse said judgment, sustain. Ponlye: contest, and direct. the. 
cancellation, of Spring's out | : me . 


| | PRACTI OR—PARTIBS IN INTEREST, 
R. M. SHERMAN Er AL. 
A mortgagee, after final sibens is entitied to be heard o on. , appeal, in case the entry ig 
subsequently held for cancellation. — a4 
The case of R. M, Chrisinger cited and distinguished. 
Seoretary Lamar to Commissioner Sparts, May 25, 1886. 


~ Tam in receipt of your letter of the 16th ultimo, transiattting appli: 


vation of William J. Johnston, attorney for R. M. Sherman é al.,for'an 


order of certification under Rules 83 and 84 of Practice, of the papers in 
the case of James O. ‘Payne's pre- oe eash entry No. 10,897, made 
» November 15, 1884, for the Nw. 4 z of Sec. 7, T. 150 N,, RB 55 W, , Grand 


oe Forks District, Dalota Territor Vs 


_ Payne, subsequently to. said cash nee pitied, ey on nthe | 


io -tract described to R. M. Sherman et.al. Your office, by decision of No- 
a - vember 16th. last, held said. entry for cancellation, on the ‘ground that a 
_. the entryman had acted in bad faith and had not complied with the law. — 
_. Sherman appealed. The right of appeal being denied by your office, — 

ia he then made: application for certification of the case under Rules: 83. 

and 84 of Practice. No appearance has been entered in the case in be- 


_ “half of Payne; and Sherman, in. his affidavit - accompanying his. appli-. : | " 
- ¢ation for certification of the case states. that, although diligent: search 
has been made, he is unable to ascertain the a hcrsiade of said Payne. 


.-Your office letter to the register and: receiver,’ dated March 15th last, sty 7 A 
oe denying. Sherman’s right to appeal, said: cae ss, 
Your attention is invited to the case of R. M. Ohzisinger: a L. D. oe 


a ae 347 M and. the appeals is returned herewith, that. ae ca ose Mr, oa 
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- Sherman that “ parties in interest” Havel no standing in 1 the case, un: 
less the entryman appears, either in his own behalf or by attorney. — 
_ Parties in interest” may assist the entryman to sustain the validity © 
of his entry; but they will not be allowed to intervene independents 
In such cases as the one at bar. 
If the above extract is to be understood 2 as indicating that your hold- 
_ing as set forth in the concluding portion thereof is based upon the de- 
cision of the Department-in the Chrisinger ease, I have to state that 
said case was not intended to involve the inference thus drawn there- 


from. On the contrary, in discussing the portion of the Chrisinger case 


bearing upon this point, I referred specifically to the case of CO. P. Cogs-. 
_ well (3 L. D., 23); and in the Cogswell case it was explicitly asserted 

(see p. 29): « This Department has recognized the right of purchasers 
_to appear and be heard upon the question whether the entryman has 
complied with the law (Whitaker ex rel. Garrison v. Railroad). Such 
a purchaser would be @ proper if not a necessary party in appeal to can- | 
- cel a patent alleged to have been procured by fraud.” 

True, your office decision intimates that the applicant might have a 
standing in the case at bar if the entryman appeared also.’ But in the 
Whitaker case the entryman did not appear; on the contrary, when 
notified to do so, he peremptorily ‘‘declined to assume the cost and 
trouble of a rehearing, stating in a letter to the register and receiver _ 
that he had long since sold the land, and refused to appear at the trial.” 
And in that (Whitaker) case, the very point now under consideration 
being directly in issue, it was decided that the purchaser from an entry- 
man “‘may be heard ex rel. to maintain the validity of the entries em- 
_ bracing the lands purchased ” (2 C. L. L., 919). | | 
_ For the reasons herein set forth, I am of the opinion that in the pres: 
ent case Sherman is a party in iaeeredt: having such a standing in the 
case that he may and should be heard ew'rel. to maintain the validity of 
the entry in question. You are therefore directed to certify the proceed: — 
ings in the case to the Department under Rules 83 and 84 of Practice. 


CIRCULAR OF JULY 31, 1885, AMENDED, | 


Commissioner Sparks to registers and receivers, and special agents, May 24, 
- 1886. : 


Paragraph 2 of circular of J uly s2, 1885, eh to hearings in cases 
of entries held for cancellation on eal agents’ i a is amended au 


~. as to read as follows: 


a: Hereafter when an eniry is so held for. cancellation the Aiea will 
be allowed sixty days after due notice in which to apply for a neeEng 
to show cause why the entry should be sustained. a 
Approved : : | 
 L. Q. C. Lamar, 
Seerelary. 
1819 L D——-35 
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PRI VA TE ‘OLAIM—RES UR VE Y DENIED. 


THE DuweEs GRANT. 


| ‘The boundaries of the grant as established being well nowan to ine fiatnants there: ae 
under at the time of the survey, and when. subsequent settlement was made by Soe ee 
others upon lands excluded therefrom, the grant claimants are estupped from ase 


_ -serting that the grant in fact embraced the lands 80 excluded any a aii of > oe 


ose under the settlement laws. 


| Seoretary Lamar to Commissioner Sparks, May 29, 1886. 


_ On May 4, 1804, Enrique White, military governor of the Spanish ee 
‘ oe of Florida, in pursuance of an application and survey pre 
viously made, granted to the heirs of Andrew Dewees a certain tract 
of land in said province lying on the St. John’s River and. San. Pablo. 


a Creek, containing 2300 acres. The survey, made by the. Spanish an- er. 


ae thorities, which is known as the Eastlake ee described said tract | aa | 
«The first line runs south 195 me beginning on the bank of amateh faa 


oS 7 of the river St. John’s, and ends at a stake marked with a cross on the. : 


edge of the sea beach. The second line runs west 130 chains, begins at. 


oo said stake and ends at.a pine tree with the same mark on the bank of a © - 


- marsh of San Pablo Creek, bounding the lands of Don Juan McQueen. 

.. The third and fourth lines, which form the front, run, the one along the 
~~. edge of a marsh of San. Pablo Creek, and the other along. the edge of as -_ 
- Tnarsh of the St. John’s River.” = 


~ After the acquisition of Florida by the United States, the nae of ee 


_ Andrew Dewees filed their petition to the board of commissioners, UD- | - 


Tt der the act of Congress of May 8, 1822, praying for confirmation of ee 


grant of 2633 acres, which was subsequently amended, asking for con- 7 


 firmation of a tract containing 2290 acres, described and: bounded ac: | 
cording to the certificate of survey heretofore mentioned, known as the - 7 
Eastlake survey. oe the amended application was rendered this : 


o¢ - decree— — 


> “The board ae ceed the shove is be a valid. Spanish oak hg 
(i e., of the tract of land lying on the St. John’s river, and bounded by 
o said. river, as stated in said petition), and that the heirs of Andrew 
~- Dewees are now and have been previous to. the concession of the prov. 
 $nee in actual occupancy. and cultivation of the ae do: confirm it ac. 
cordingly.” 


This decree of sealer ation was mondered: September 26, 1826, ide 
Was confirmed by Congress February 8,1827, ; = 
Townships land 2 south, Range 29 east, in which this lain’ is -sita: 


a ated, were surveyed by Henry Washington, U. S. deputy surveyor, 
-’ under a contract entered into November -20, 18383, which survey Was — 


a ‘ approved by the surveyor general of Florida. In the survey of said. 


-. township the boundaries of the private claim of Andrew Dewees were _ ‘ 
also established, this being the first United States survey. of that grant. oe 
| Bye this mY the southern bank of the St. J obn’s river was made the oe 
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* 4 nonhen peniee of the grant, which: mélndes the eats site of the - 
~~ town of Mayport. The San Pablo creek. was made the western bound. 
ary; the sea beach was made the eastern boundary, and the southern 


boundary running west by north embraced a small strip of section 9, — + 


and excluded. small strips of sections 5 and 6-ou the southern bound. 


- ary of said sections. In 1850, A. M. Randolph, United States deputy - ie - 
surveyor, made a re-survey of township 2, and his SURV OY: conformed sg, Tp 


- substantially to that of Washington. 3 
On June 20, 1857, (a8 appears of record. in Vol. 2, Public Land Re- | 


cords, page 143,) J chil Westcott, surveyor general of Florida, referring — : : 
‘to these surveys, makes the following certificate: “The foregoing record -_ 


of the plat and description of survey, its connection with the public 
lands and history of the private claim of the heirs of Andrew Dewees, 
‘is this day approved.” 
The lands south of said grant were suvacea by: Washington i in 1834 
_ and 1835 as public lands and disposed of by the government. The — 
lands embraced within the grant, including all south of the St. John’s — 
-.-viver and north of the southern boundary as established by the Wash- | 
_ ington survey, have from time to time been conveyed by the grant 
claimants and those holding under them, including the site of the town . 
of Mayport and_the light-house site purchased by the government. For. 
more than fifty years the boundary lines enclosing said grant, as estab- — 
lished by the survey of Washington, have been notorious, and accepted — 
. by the original grantees as correct, and until a the past few years — 
it seems not to have been questioned. " 
_In July, 1882, Eli Haworth ,1n behalf of Alphonso and Ann Haworth, 
owners of part of the Dewees grant, deriving title through others from the 
original grantees, made application to your office for a re-survey of the - 
Dewees grant. The application was granted, and pursuant to instruc- 
tions issued from your office of September 8, 1882, a re-survey of said 
claim was made by Deputy Surveyor Duval, which’ was approved by 
the surveyor general of Florida, and tranamitted to your office. By this 
survey the northern boundary of the grant is fixed along the edge of the 


marsh on the St. John’s river, which excludes the town of Mayport and . .- 
_. the land sold to the government for a light-house. The eastern and | 


western boundaries are about the same as defined in the Washington 
survey, but the southern boundary is removed further south so as to _ 
include sections and fractional sections 5, 6, 7, 8, 9, 16, 17 and 18, as 


_ shown by the plat of SHEVOYs means all of which have been disposed of 


.. a8 publie lands. 
. .. Qn the return of this survey, Eli Haworth filed eiegen to the ap- 
A proval of the same, alleging that the surveyor failed to comply with the © 


instructions of your office in not confining his boundaries to the original _ 


bounda. ries of the grant. ‘Subsequently, Fleming and Daniel, attorneys e 


for the heirs of David Palmer and for Joseph H. Durkee, lie derive oS 


title through others from the original granters, also filed objections to 


ae the ese’ of said jabs Your office, = letter of N ovember 7, 1884, ,. | _ 
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: ee a eaid survey, from which objectors wanenled: ‘Iti is now ae : 

mitted that all parties, holding interest in- and claiming title to ine. wt. o 
_. Jands embraced in both the Washington and Duval Surveys, are. parties | a 
- ° to this appeal and object to the approval of said re-survey. ‘an hee 
As all parties in interest, who have any right. to complain, are now. aa ° 
_. seeking to have the survey made by Duval set aside, and the interest .— 


; of the government being better protected by disapproval than approval es 


of said survey, inasmuch as it covers lands that have been disposed of. : 


a c by the government, this alone weuld seem to be a sufficient: Teason n for’ | a ve 


ae see aside said survey. ee ee Be 
But independent of this, a careful review of a eee mass See testimiony; ae 


a giving a full.and complete history of this case, fails to show any good — ae . 


ae re reason why the application for this re-survey should have been granted, 
A prior application by Charles D. Taylor had been made for a re- | 
- -gurvey of this grant, which was refused by Com missioner Williamson, a 
oe by letter of December 5, 1877, in which he says: 3 


- & Said claim was originally surveyed in 1792 by the Spanish oe | 


Bt, veyor, and was surveyed by U. 8. Deputy Henry Washington in 1834 


— and 1835, and the land now claimed by the heirs of Dewees on thesouth 
of the grant was surveyed as public land, and has been nearly all diss 
---: posed of by the government, and no objection to the survey of 1834 

__-. and 1835 appears to have, been made for over forty years. | 


Although Washin eton’s survey of the grant does not. appear to con- : : 


= form exactly with the description contained in the grant, or with the. 
- survey of Don Hastlake in 1792, it may be impossible to determine at 


nah _ this time exactly what was granted, owing to the lapse of time andcon-.- 2 


sequent changes in the soil and the marsh on St. John’s river, which <a 
ee pune the claim on the north.” 


- The boundaries defined by the survey of Washington should there- 


_— fore be definitely settled as the boundaries of said grant. Suchbound-. - 


aries must have been well known to the grant claimants at the time of 


wage such survey, and the survey of the land south of the grant limits, as 2 = 
: ‘lefined by Washington as public land, and settlement thereon by others, Tae 


ee would estop -the claimants and. those holding under them from now: as: are 
-. serting title thereto. So 
‘The land lying on the St. John’s river, which forms the woHent a 3 


- boundary of this grant and includes the site of. the town of Mayport, | - 


Poe was by the survey of Washington conceded by the government. to form 


a - apart of the Dewees grant, and from that day until the recent Survey a 


of Duval, the title of the grantees and those holding under them to.all | 
the land ising on the St. John’s river, within the boundaries as sur- ae 
~- . veyed by Washington, seems never to have been questioned. - - s 
_... The decision of your office is therefore reversed, and the re- -SUTVey of oe 
= Deputy Surveyor Duval is disapproved and will be set aside. a 


As there appears no reason why the boundaries of this grant, as” 


fixed by the Washington survey, should be disturbed, especially at this i. 
late day, you will direct that no farther re-survey of ihe Brant be made gs 
Rs under the application of Eli Haworth. | er 


ma 
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| SWAMP LAND—ADVERSE CLAIM. 
THE STATE OF OREGON. . a 


‘ Suit to vacate patent, issued for a pre- emption claim on land now claimed by the State 
as swamp, will not be advised, as it appears that the State has by act ca legisla- 
tare waived its claim thereto. 


Acting Seeretary M uldrow to Commissioner Sparks, May 29, 1886. 


Iam in receipt of a letter from John Mullan, Esq., agent for the State | 
of Oregon, requesting that this Department recommend to the Attorney 
General that suit be instituted in the proper court to vacate the patent 
to a certain tract of land, therein referred to. 

' His letter is accompanied by a letter from the governor of Oregon, 
with which he transmits, for my consideration, a statement from the 
register of the Lakeview land office, with accompanying affidavits, show- 
ing that patent for the SW. i of SW. 4 and lot 7, section 9, lots 1 and 
3, Section 17, and lots 11, 12, and 13 of section 16, township 40 S., range 
8 H., Willamette Meridian, Oregon, was issued January 7, 1875, to Den- 
-nis Small. It is alleged in this application that said lands belong tothe 
State of Oregon, and that, patent was obtained by fraud and perjury. - 

The affidavits submitted with said application show that all of said 
land, except fourteen acres, is subject to overflow from March to July, 
cainsed by excess of water from rains and melting snow on the surround- 
ing mountains; the level nature of the country, and the absence of nat- 
ural drainage, which renders it unfit for the cultivation of the staple 
crops without reclamation by drainage. That the season for planting 
in this locality is from March 15 to May 15, and that Small has never 
appropriated said swamp land to agricultural purposes, but has used the 
same for the wild or swamp grass it yields in a state of nature, said 
grass being available for hay and grazing purposes after the subsidence 
of the annual overflow in the fall of the year. 

There is no allegation or proof offered that Small does not reside on 
the land, or that the pre-emption law was not in every other way com- 
plied with at date of entry, the only question peng the character of the 
land entered. _- 

Whatever claim or right the State may have to such lands as were 
swamp. and overflowed at the date of the act, an entry upon such land 
by a pre-emptor is not of itself evidence of fraud. 
 -It is purely a question of title, and if the land was of the character. 
contemplated by the act at the date of the‘grant, the State can recover 
in the courts, without the aid of the United States, provided the char. 
acter of the land had not been determined by the Secretary of the In-' 
terior not to beswamp. RB. R. Co. v. Smith, 9 Wall., 95; French. Fyan 
et al., 3 Otto, 169. “ € eo, pie 
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“Independent of this: view, ‘this eppliosion should be ees u pon the oe 


3 authority of the act.of the Legislative Assembly of Oregon, approved, 


_ February 26, 1885, which reciting that—_ 


_ «Whereas many persons have completed settlement ander ihe: ce 
emption and homestead laws of ‘he United States, along the tide waters - a 
of the State, which lands may belong to the State of. Sra under the . 


| ae : peovsions of the act of Gonerees moprovess Mareh 12, 1860, ” 


-Enacts: | Bg : 
«hat all the rights aaa title of the State of ‘Oregon 40 te swamp | 


ne : and overflowed lands of this State, and ‘claimed by persons who have | ey 
- eompleted settlement thereon under. the provisions of the pre-emption = __ 


/ or homestead laws of the. United States, or claimed by their heirs or a 


assigns, be and is a ae and conferred to. sntsaae claimants re- oe 
a 2 spectively. id | ie fe 


Said 1 application i is therefore refused. 
ACO UN: TS—A UTE ORITY OF THE COMMISSI ONER: 


MoCLELLAN & BRIDGES. 


< : The discretion of the Commissioner of the General Land Office to adopt ach means, “ 


in the examination of accounts, as may seem to him best calculated to ascertain — 


- the justness and accuracy of the same, will not be controlled.by the Department - = : 


unless there is a clear showing that such power has been improperly aoe 


a a The case of G. W. Baker et al. cited and. distinguished. 


‘Seoretar y Lamar to Commissioner Sparks, Tu UNE 4, 1886. 


- [have before me the appeal of McClellan and Bridges, filed by ae : 


. attorney, Phil. B. Thompson, Jr., from. the decision of your office of 
May 8, 1886, in the matter of the surveying account of MeClellan and 
a "Bridges, U. 8. deputy surveyors, in Nevada, which is now pending in 
your office, for work performed under their contract No. 114, » dated N O- 
_ vember 14, 1884. : 


Mr. ‘Thompson made application for the e djacenent of said rey 


: i and certification for payment. You declined to certify said account — een 
pending an examination in the field to satisfy yourself that the work = 


- had been performed according to contract, from which decision McClel- ; 


a8 lan and Bridges, by their attorney, appealed: insisting that the account. . 


having been returned with the approval of the surveyor-general, the — —_ 


a : Commissioner of the General Land Office: has only the power to audit 


oa and certify the balancé to the Comptroller for his decision thereon. 7 


The substance of the appeal is that, if the account has been approved a 


ao by the surveyor-general, and there is no suggestion of fraud upon the — ae 


: - face of the surveyor-general’s return, it is the duty of the ogame . . . 
a to audit and certify the account without further investigation. . : 


While in the case of G. W. Baker et al. (4 L. D., 451), it was held 


a at “Where the evidence i aaa es the wereeuee practice is farnished, a ee 
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- : with no i Spidered to rebut it, an arbitrary rejection ehioald ‘not ve sae . 


cised,” it was not intended by that expression to limit the power or dis- | 
cretion of the Commissioner to adopt such methods in the examination 


of accounts as may seem to him best calculated to ascertain the justness | 
and accuracy of the same. This was distinctly ruled in ‘the case of ~ 


George K. Bradford (4 L. D., 269); and again in the case of G. W. Baker. 


 e¢ al., in which case it was further held that, “if you have just reason 
— to believe that the work for which the accounts are rendered has not 
been fully and faithfully performed, it is not only your right, but your. 

_ duty to satisfy yourself of this fact by such 3 means as you may or ee 


before finally adjusting them.” | 
If these accounts have been eppieved and returned ceagoralive to the 


| : general rule governing such cases, these contractors are entitled to - : 


have their accounts audited and certified, unless you have reason to 


believe that the work has not been faithfully performed; in which event — : 7 
you may satisfy yourself by an examination in the field, as you have _ 


directed in this case; and your discretion in such matters will not be — 


| controlled, unless there i is & elear and satisfactory shoving of an abuse ie 


of it. 
, Your decision i is affirmed. 


PRACTICE—APPEAL. 


STEVENS V. RORENBON:. 


‘Failure to file Jo spocioation of errors within the time required by the roles of Prac: _— | 


7 tice held a waiver of the right of appeal. 
-Aoting Secretary Muldrow to Commissioner Sparks, June 5, 1886, 


[have before me the case of Frank L. Stevens v. Alfred B. Robin- 
son, involving the SE. 4 of Sec. 22, T. 93, R. 60, Yankton, Dakota, on 


appeal. by Stevens from your office decision of December 1, es dis. 


missing his contest. 
It appears from. the ood shee contestant’s Sfonibe in this city 


were notified of the decision on December 1, 1884. Under rules 86 and . " : 


97, appeal therefrom should have been filed on or before February 1, 


1885; but in fact notice of appeal was not filed until February 5, in the : ee 
local office. Under rule 88, a specification of errors is required to be 


- filed “ ‘within the time allowed for giving notice of appeal ;” but in this — 
_ ease the specification of errors was not filed until on or after May 16. | 
This was about a hundred days after the time at which, as appears by 


- . the record, contestant/s local attorney had. actual notice. of. said de-- a 


“Counsel for. contestee has filed a motion for the dismissal of the ap- 


peal on the ground that the specification of errors was not filed as Te = 


| : _— by Rule 88. 
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-? The: aforesaid appeal is expressed to be “from the ieaicion of ae: Bow 7 a 
~ Commissioner of the General Land Office of date December. 1, 1884, let- 


ter OC, affirming the decision of the local office and dismissing said con- 


a test, and from the whole thereof.” Supposing the appeal itself to have a 
‘been filed i in time, manifestly i it contained no such specification oferrors 
as required, namely, which “shall clearly and concisely designate the — 


errors” complained of. For this reason, under the ruling in Pederson | 


ene Johannessen (4 L. D., 343), the appeal was fatally defective. An | 
assignment of errors wae filed about May 22, 1885, but under Rule 90. 


. these cannot be considered i in the tace of appellee’s. motion; the right , 


_ of appeal must be treated as waived, and the case considered closed by. 


the Commissioner’s decision. | . 
Counsel for appellant urge that Bule 90 is to be ere in ‘ommection - 
with Rule 82 (Series of December 1880), and that an. appeal without 
assignment of errors. is good unless the Commissioner notifies the party 
that it is defective. This position, I think, is untenable. Rule 82 was. 
designed to prevent the transmittal to the Secretary of an appeal which 
the Commissioner considered defective; but Rule 90 binds both the: 
- Commissioner and the. Secretary, and, if overlooked by the former; is 

none the less imperative upon the latter, at least. in a presence of a 
motion to dismiss by the adverse party. a a 

For the aoregomn g reasons said janpeal) 18 dismissed. 


HOMESTEAD CONTEST CHANGE OF RESIDENCE. 
JAMES v. “HALL ET AL. 


On the last day of the six months following entry, affidavit of sotiteets was filed, 

and the hearing set for a day two months later. No objection thereto being. 

made, or appeal taken, the entry is canceled, the evidence showing. a Shane’ of | 
residence for more than six months. | 


Acting Seoretary Muldrow to Commissioner Sparks, Tune 3, 1886, 


J have considered the case of J oseph H. J ames wD Andrew H. Hall, Fe | 


Mathias A. Becker and Christopher Mizener, as presented by the ap- 


peal of Hall from the decision of your office, dated December 13, 1884, _ 
- allowing James the preference right of entry of Lots 1 and 2 and the 
_ SW. § of the SE. 4 of Sec. 22, and Lot 2 of Sec. 27, T. 104, R. 66, Mitchell ie) 


land diatvict, Dakota Territory. 


The record shows that said Becker made homestead entry No. 24, 897 ; 


of said tracts on April 13, 1883, and on October 13, same year, Mizener x oe 
ee ay - initiated a contest aaiiat the same, alleging abandonment and * also. 
+. that said claimant: has relinquished his right and title to the same,” : 


and at the same time made application to enter said tracts. | 
Due notice was given and December 17, 1883, was set for the hear- i 


aoe ing, on which day the contestant appeared and offered testimony t! the ae 
a defendant not appesung, | | ee | me 
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On Oc ober 15, 1883, said James made affidavit of contest against 
said. entry, arene abandonment and change of residence, and on De- 
—cember 17, 1883, moved the district land officers to dismiss the contest 
of Mizener, because the same was fraudulent and speculative, and en- 
' tered of record for delay and speculation, and offered another affidavit, 
alleging the same ground as contained in the affidavit dated October 
15, 1883. By stipulation of parties hearing was had upon said motion 
to dismiss, on December 27, 1883, before the register and. receiver, 
- upon which day both parties aopenred® and offered testimony. From 
the testimony submitted the local land officers found that, after a care- 
- ful examination of the evidence submitted by James as to the fraudu- — 
lent and speculative character of said contest, there was no evidence to 
sustain said allegations. From said decision an appeal was filed by 
James, who, on July 17, 1884, applied to enter said tracts under the 
homestead laws, which was refused, because said entry of Becker was 
still of record. From said decision refusing to allow said homestead _ 
. application James duly appealed. On July 24, 1884, said Hall filed the 
 relinquishment of Becker, and made homestead entry No. 26, 907 for 
- said tracts and also lot 1 of Sec. 27, same township and range. Due 
notice was given to said parties, and on July 30, 1884, the registel ; 
transmitted all of the papers to your office for sonsiderstion: 
- No other appeal was filed by James than those above referred to, and 
said decision of your office held that the action of the local land officers 
was correct in overruling said motion to dismiss, because James was a 
stranger to the record and had no right to move therein; that Mizener’s « 


-_  gontest was illegal, because it was initiated before the eepirition of six 


months after entry, and that upon the authority of Bailey v. Olson. (2 
L. D., 40,) a contest, based upon “the allegation of the execution and 
sale of a relinquishment,” cannot be maintained. | 

It will be observed that in the case of Bailey v. Olson (supra) it was, 
stated that “the charge made was to the effect that said Olson had re- 
linquished said tract to the United States, and offered to dispose of the 
privilege of filing said relinquishment for a consideration,” and it was 
held that the offering to sell a relinguishn- ent is not a Sunclont ground 
to order a hearing. 

In the case at bar, although the affidavit of contest was filed on the — 
last day of the six months subsequently to the date of said entry, since’ 
_ the hearing was set for December 17, more than.two months thereafter, 


and the testimony shows a slintice of residence for more than six a 


months, in the absence of any objection or appeal by the claimant, said 
entry should be canceled upon the testimony submitted. When said — 
relinquishment was filed in the local land office the land covered thereby 
became public lands and subject to entry by the first legal applicant. 
The first contestant having furnished the testimony showing the ille- 
gality of said entry, should be entitled to enter said tract under the | 
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ae ane of . Congress. approved May 14, 1880 (21 Stat., 140). Halls entry, - a 8 
a on SO’ far as it is legal, will remain ae to the right of Mizener. » s Be - 

ae Your attention is called to the excess of. Halls. ae conoerning a. 
we which no mention is made in said decision. ia 


The decision of ‘your one) is modified accordingly. 


. LOOAL OFFI CB—ENTR Y OF RECORD. 


“Wirzer. v. _ BRUSH. 


| r rhe local office had no authority, on ‘the motion of al adverse claimant, to expunge 
| | from the record a duly recorded entry. 


“Acting Seoretary Muldrow to Commissioner Sparks, Tune 3, 1886, 


Statement of facts, from Acting Commissioner Harrison’s letter of De-, 
. cember ll, 1884, to the register and receiver at Mitchell, Dakota. 


I have. considered the appeal of Obrist ©. Witzel, transmitted with 
- your letter of June 12, 1884, from the action of your office, rejecting 
_ .his application to enter the NEG of. Sec. 3 T. 105 R. 59, under the 
homestead law.  — — : 

This tract was originally sued by H. J. Baxter's homestead entry : 
No. 1343, made March 17, 1882.. On October 5, 1883, Witzel: filed in 
your office a relinquishment of the entry, asking that it be canceled 


and he allowed to enter the tract. You refused to cancel said entry. 


. and transmitted the relinguishment to this office for consideration.. By 
my letter “P” of March 28, 1884, Baxter's entry was canceled on the 
relinquishment and the tract held ‘open to entry by the first legal appli- - 


gant. After filing the relinquishment, Witzel went immediately upon 


the land, on October 6, and made settlement and began his. sm EOve: 

qents. 

On J anuary 18, 1884, one. Jesse Brush filed an ‘application tO. enter 
the tract, which the register states was rejected as shown by annota- 


2 Hons: on ‘his records, though no such endorsement appears on the pa- 
pers... On April 5, 1884, Witzel again appeared at your office and pre- 
sented his application to enter the tract to the register, which was ac- 
cepted, given the current number homestead 26605, noted on the plats 

of the office, and the papers passed over to the receiver, together with | 

_ . the fee and commissions therefor. On April 7,.1884, before receipt was — 
issued to Witzel, Alfred Joubert, attorney for. Brush, filed 2 motion to — 

get aside the Witzel entry as having been erroneously allowed. Where- — 


ve - upon you ordered that the homestead entry of Christ C. Witzel, made 


April 5, 1884, and erroneously allowed be canceled and stricken from . : 
- the records; and that the application of Brush filed J. anuary 18, 1884, 


be placed of record as the first legal application for said land. ‘Brash’s oan 


_. papers were accordingly substituted for those of Witzel. and given the | 


a same number 26605. From this rejection of his entry Witzel appeals. — | - ? 
_. With the entry of Brush is filed a special. affidavit, stating thathe 
made settlement on the tract September 1, 1883, des taking ages = 


ne, of a house previously built ‘hereon. 


eee oe * ‘7 it Set? o a, WE? 
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4 DEPARTMENTAL DECISION. - | 
| I concur in the opinion that the local officers had no authority to ex- 
| pun ge from their records an entry duly recorded upon the mere motion 
of Brush. The entry of Witzel will therefore be reinstated. 
_ Ido not think the settlement rights of the parties are properly in- 
volved in this case, and therefore no opinion is expressed as to them. 


If Mr. Brush has an adverse claim to this tract he may assert the same | 
- by. proper proceedings under the Rules of Practice. 7 : 


‘MINING CLAIM—S UIT TO Va CATE PATENT. 
‘SMOKE. House Lope. 


Application for a mineral sina being made for land smbeaoed within a prior town- | 


site patent, adverse claim should be filed, or protest entered, on behalf of said 7 


townsite; and, in the absence of such action, suit to set aside the mineral patent — 
thus issued, will not be advised. 


Beoretary Lamar to Attorney. General Garland, June 5, 1886. i 


I have the honor to inclose herewith. copies of two reports from the 
Commissioner of the General Land Office, to wit, of February 24 and | 
May 13, 1886, relative to the application of pertain residents of Butte. 
_ City, Montana, for the institution by the United States of a suit to set 


aside the patent issued March 15, 1881, to David N. Upton.and others — a 


for the Smoke House Lode mining claim, which was referred to this: 
_ Department by your letter of November 25, 1885. Transmitted with 
said report are the papers accompanying your said letter,.and also cer- 
tain affidavits, éetc., filed in this Department since its reception here. . 


‘The application is based on the charge that the said patent was pro- — 


- cured wrongfully, i in that the proofs, upon which it issued, falsely and 


frandulently represented that the land was valuable for minerals, that 


_ the requisite. five-hundred dollars worth of work had. been done upon 
it, and that the claim had been staked off as required by the statute. _ 
- The allegation of the want of the necessary marking, work, and dis-— 


- covery of valuable minerals are more or less amply saaported by the 


affidavits of a number of reputable residents of Butte City, who have 
been familiar with the Smoke House Lode for many years. But, in the 
view I take of the case, it is unnecessary for me to determine whether the | 
prima-facie case thus made is sufficiently strong, and this for the fol- 
lowing reason. 


2 The papers before me ed that the Smoke House Lode i is - situated 2 | 
entirely within the limits of the townsite of Butte, for which patent 


issued on September 26, 1877. The lode location was made in 1875, but — 
_ the application was not made until January: 1880, and patent did not issue 
_ thereon until 1881, as aforesaid. _ While the application was pending, to: 
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an wit, in April 1880, protests were filed by the mayor of Butte City, and 


others, alleging various causes (and among others the worthlessness of = | 


the land for minerals) why patent should not issue. The protestants, 


however, abandoned the charge that the land was non-mineral, and as 


the final proofs were complete, and no adverse claim had been filed, ‘the | q 
| patent was in due time issued. i 
| ‘Subsequently actions in the nature of éectment were e brought byt the ee 

| owners of the Smoke House Lode patent against various persons in pos- a 


session of parts of said lode under the townsite patent, and the Su- — 4 


| preme Court of Montana, at their January 1886 term, affirmed the judg: 
-Tnents rendered below for the plaintiffs. In respect to. the required 


_ location, discovery, work, ete., they ruled, as will more fully appearin 
a certified copy of their opinion forwarded herewith, that “ the issuance 

_ of the (mineral) patent conclusively proves all these precedent acts and 
facts, which the Land Department must find to exist before patent can 


fed . rightfally issue;” and they therefore held that evidence to prove the - 


non-existence of these acts and facts was incompetent in the actions : 


: then under consideration. In my judgment, this ruling is a correct ex: a. a 
3 position of the law. It was because of it, as it appears, that the par-. 


_. ties claiming under the townsite patent have asked the intervention of | 
_ the government to-have the mineral patent set aside. fis 
If the land covered by the Smoke House location was known ie Dee ” ae 


ae valuable for minerals, then no title to it passed under the townsite pat- | 


ent Deffeback v. Hawke, (115 U. 8. 392). Hence, when it was alleged oe 
to be valuable mineral land by the lode locators, and the required evi- = 
dence thereof had been filed with their application for patent before the 


—. -Jocal land ofiice, it was incumbent upon the townsite claimants, if they ae 


_ proposed to assert title under their patent, to file the adverse claim pro- - 


__- vided for by the statute, and in the ensuing judicial proceedings toshow 


the superiority of their right to it. Having had serious doubts, atleast, oe a 


igs of the mineral character of the land: at'the time of the application for we 


patent, as shown by the papers before me, and having failed to file the _ | : 
adverse claim authorized by law, they cernuly were Teg lecunt oe , 


- their own interests. 3 
Furthermore, they had it in their power to enter protest against 1 the 
issue of the patent for any of the causes now set up-as grounds for ask- - 


es ing its cancellation, and in fact they did protest on several. grounds. Oy Fes 


As to the alleged defects in staking and amount of work done, apro 
. test by them would have had the effect merely of delaying the issue of 
patent until such defects were cured. As to the non-mineral character 
of the land, proof of it would have barred the issue of patent; but they 
withdrew or failed to prosecute the charge that no discovery of mineral aa, 


had been made, because, as the papers before indicate, they hoped that 


a discovery would be made ; and herein again they were e neeligen de ip - = 
ec protecting their interest in the land. te 
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Since the tract j in ‘controversy is covered by the townsite patent, if 
the mineral patent were set. aside for the causes alleged, title would 
revest in the holders under the townsite patent, and not in the United 
‘States. Jn the case of the United States ». Minor (114 U. S., 233), the 
Court said that it might become a grave question whether the govern- 
ment could be permitted to use its name to set aside its own patent for — 
the benefit of a-rival claimant, when it had no interest in the subject 
matter of the suit. In the case of the United States v. Hughes (11 
How., 552, 668), where it was urged that the United States had no in- 
‘area in the land in controversy, it was held that such a suit might be 
instituted when, by reason of the inadvertence of the Land Depart- 
ment and the fraud of the claimant, the government was unable to ful- 
fill its engagements with and give title to the prior and rightful claim- 
“ant. But in this case there is no indication that the prior claimant had 
been negligent in acquiring or maintaining his rights; whereas, in the 
case before me, such negligence is manifest; and I think that, for that | 
reason, the claimants under the townsite patent are in no position to 
ask the government to interpose in their behalf. Having neglected to 


. avail themselves of the two methods of preventing isssue of the min. 


eral patent authorized by the statute, they ought .not now, I think, to - 


be heard when they ask the use of the name of the government to 


avoid the effect of such negligence. 


For the foregoing reasons, it is my judgment that the petition should _ 3 


be denied, and 1 so recommend. 


_ COMMUTATION PROOF—RESIDENCE. 
HENRY B. MAY. 


The proof submitted does not show satisfactory compliance with the law in the mat- 
ter of residence, but as bad faith does not appear, further time is accorded, 
within the lifetime of the ouply in which to perfect residence. 


"Acting Seoretary Muldrow to. Commissioner Sparks, Fune 5, 1886, 


 Lhave considered the case arising from the appeal of Henry B. May 

from your office decision of March 30, 1885, rejecting his commutation 
homestead proof for the. N. W. 4 of See. 9, ‘T. 109 N., R. 64 W. , uron, | 
Dakota. 

May’s homestead entry : was made Rass 18, 1882, In his commu- 
tation proof claimant states that he is unmarried; that he established © 
-gesidence on the tract June 15, 1883; that his improvements consist of 
a house, eight by ten feet, with door and window, and shingle roof; a 
stable ten by ten feet; and nine acres of breaking, on which ‘@ crop 
has been raised one season— total value $100. His proof was made 
July 1, 1884—after a lapse of more than a year from the date when he 
alleges he established his residence upon the tract. 7 


Js 
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Tn answer to question 5 vupon the blank fone ier final proof fax ralahed 


| s “by the Department, se Has claimant resided continuously on the home- 


- gtead since first establishing residence thereon ?” claimant repHles: & “Yes, ne 


ae | except as shown by special. affidavit.” 


The special affidavit, bearing the same date, states : | 
I have resided. continuously on said claim since making settlement fe 


thereon, June 15, 1883, except. when necessarily absent to earn a living a 
and to get means to improve and cultivate said claim; that I have no 


property or means to support myself with while on the claim, and sohave — 


had to work away from said claim much of the time since making said 


s entry 5 that I have been to said claim on an average of once in two weeks. - 
since making said entry, and remained there from one day to one week. ~ 
at atime; that my absence has been only such a8 has been rendered 
necessary ‘by my lack of means to ee nee on. the claim: continu- | 
ously. © | | i 

__ In view of the nadie statement; I concur in. your decision reject- 
ing said commutation proof. I do not find any evidence, however, of 
~ any want of good faith on the part of the claimant, to warrant a decla- 
ration of forfeiture of the money which he has paid, and-which the gov- 


ernment has accepted for the land. ‘He will therefore be allowed further .- 


time and opportunity, within the lifetime of said. entry, within which to 
comply with the law. Your decision i is modified accordingly. 


_ PRACTICE—RES JUDICATA, 
| | ‘Henry J. ‘REDMOND. — : 


| A eattug by the Commissioner of the aeuerat fad Office on a 5 yaeetibl of priority 88 
between two applicants is not such a final decision as to preclude his successor 
from considering the final proof Subse qusnsly. submitted me the. successful party 
, in the former suit. ier pote a 


Acting Seoretary Mularow t to Commissioner 1 Spar, Teas 8, 1886. 


I have before me the ‘petition of aeiee J. ‘Redmond, filed on \ the 12th. | 
| al timo, for.a certification of the papers in the matter of his commuta- — 
tion homestead entry for the SW. 4 of Nw. fand Lot 3 of Sec. 18,.T. 


"459 N., B. 62 W., and the SE. 4 of NE. 4 and Lots 2 and 3 of Sec. 13, 


 T. 152, R. 63. W., “Grand Forks, ‘Dakota. ed : 
Said petition is not “under oath,” as ‘required by Rule 84; ‘but, ‘be : 


“5 ing otherwise in proper form, the informality is waived, because your — 


x letter reporting upon it substantially admits the correctness of its 1 reci- ne 


eo tal of facts. 


The material facts set out in the petition are as follows, ee ‘that . : 


said Red mond’s homestead claim originall y conflicted with the claim of © 
~ certain Valentine scrip locators, and that your predecessor’s. decision 


oo : of the seontrorerey dated October 14, 1884, was in. his favor ; that said E . | 
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| decision found that “ the prior ‘settlement, continuous Scccpation there. : 
after, and improvements of the land, and ‘the good faith” of Redmond 
“are fully established by the proof ‘submitted, ” and directed the local. 
_ officers to-allow the entry ; that thereupon final entry was allowed De- 

-cember 9, 1884; but that on June 10, 1885, you rejected said proof for 


_ the reasons, first, ‘that it improperly described the tract—second, that 


- it was not made on the day advertised—and, third, that it was indef. 
inite and indicative of lack of good faith—at the same time, however, 
allowing Redmond the right to appeal or to submit new proof; that, on 
-reconsideration on January 13, 1886,. you adhered to said action, but. 
afterwards, to wit, on the 16th of said month, revoked said decision, and 


‘suspended your first action pending saison of the case by a special =P 


agent; and that Redmond thereupon filed an appeal from your said de- 
cision of June, 10, 1885, which appeal you refused to recognize, for the 
reason that said decision was suevended to await the result of the mene: | 
cial investigation. 2 
Counsel for Redmond urges that the saietantial question here is 
| «whether i in this case the Commissioner had authority to review and 
_ revoke the action of his predecessor, or order the case toa special agent, 
_or.take any action other than the issue of patent ;” he denies that any 


such authority exists, and he insists that he was entitled to bring the = os 


question before the Department by appeal. | 
I am of opinion that there was no right of appeal in n this case at the 

_ time when appeal was sought to be taken. Your action was in sub- 

_gtance merely a temporary suspension of the issue of patent, pending 


. the special examination; ; it was interlocutory, and therefore under Rule 


81 no appeal from it could lie. If injury to the applicant resulted, » peti 


a tion under Rule 83 was the appropriate means of redressing it.. 
Such a petition, asking a review of the decision or action complained a 


of, should contain a showing of the injury resulting from it, a8 a ground © 
of relief (R. R. Co. v. Schosbe, 3 L. D., 183). This petition makes no — 


such showing, except in the matter of your denial of applicant’s alleged - 7 


right of appeal, which has already been disposed of. I will therefore 
not enter into any extended discussion of the primary question raised 
by the petition, ‘namely, as to the authority of your office to inquire 
into the validity of Redmond’s entry; but will merely state it to be my 
judgment that, as your predecessor’s finding of October 14, 1884, was 
made in a controversy between two applicants on the aaeetion: of pri- 
ority, it was not such a final disposition of the question of Redmond’s 
right against the United States as would preclude your office from exam- 
ining his final proofs, as In any other ea parte ic) before approvir g. 
the entry for patent.. | | 
_ ‘For the above reasons the petition i is dismissed. 


 §60 — DECISIONS RELATING TO THE PUBLIC LANDS. 


_ PRE-EMPTION—SOLDIER® ADDITIONAJ. HOMESTEAD. Sh. eS 
BROOKS 2. TOBIEN. 


a The filing, settlement ana improvement, of one who has exhausted: his 3 Eve ’ 


right form no foundation for a lawful claim, and possession thereunder will not — | 


_ defeat the location of a soldier’s additional homestead by another. 
- Seoretary Lamar to Commissioner Sparks, June 11, 1886. 


ee the case of. Matthew Brooks v. John ‘Tobien, decided by the ‘De 
| partment January 2, 1884, a motion for review was duly filed. ‘ 

, The records aoe that Brooks filed declaratory statement ‘December 
J, 187 8, alleging settlement N ovember 18, 1878, for the W. 4 of the NW. 
-£ See. 26 and E. $ of NE. } of Sec, 27, T.58.,R.745,, H. M.., ‘Hun- 

boldt, California, and transmuted said. filing to : homestead 1 entry No- 
vember 11, 1880. . | 

Soldier's. additional homestead eu in ie name of coi Tobien, 
was made March 31, 1880, for the SE. 4 of the NE. } Sec. 27, and the SE. 

4 of the SW. + of See. 35, 1.5 S., B. 1 EB. H. M., in said distriet. 

The aforesaid claims, as thus of revord, were therefore in conflict as 

to the SE. 4 of the NE. 4 of See. 27. 

When the matter came before your office, Brooks was ‘directed to —— 

- cause why his filing, and the homestead entry. based thereon, should not 

be canceled, and a hearing was accordingly had June 20, 1882. | 

It appears from the evidence that Brooks in 1877 filed a declaratory 
statement for a tract of land in the San Francisco district, and. aban- 
doned the same subsequently by sale of his improvements, and formal : 
| relinquishment, believing as he states that he could legally make a sec- 
ond filing. He settled on the tract in dispute November 18, 1878, and 
has ‘since maintained a continuous residence thereon. His lmprove- 
ments consist of a one story house, sixteen by twenty feet, a barn, eight- 
- gen by twenty- six feet, a store house, twelve by fifteen feet, a garden. 
of three acres under fence, eighty acres enclosed with fence for a pas- 
ture, a small orchard and seven acres cultivated to crop. - These im- 

_ provements are valued at about $600, and were all made, with the ex- _ 

_ ception of the store house, prior to March 31, 1880, the date when the 

additional homestead entry of Tobien was allowed. It also appears: 

. _ that the greater part of said improvements are. located neon the Torty 

= acres in controversy. | . 

| February 21, 1883, your Stites: held that “6 the sseoudl filin g of Brooks 


a? “was illegal. aad his homestead entry based thereon: could not prevail. in 
the face of a valid adverse claim,” but, ‘tas the law does not contem- ~ 
plate the appropriation of such character of land by additional home-_ 


- steads, the entry of Tobien is held for cancellation to that extent ; and ~ 


the homestead entry of Brooks will remain intact upon the Peuords: oa 


ae ed anuary 2, 1884, this Department affirmed said dceision, ee the 


7 Bere now under consideration was filed.. 
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The claim under which Brooks held possession at the time the sol- 
-dier’s additional homestead entry was made, was not only without 


authority of law, but was in open defiance thereof. Section 2261 of the — 


Revised Statutes provides that “no person shall be entitled to more 
than one pre-em ptive right by virtue of the provisions of Section 2259 ; 
‘nor where a party has filed his declaration of intention to claim the 
benefits of such provisions, for one tract of land, shall he file, at any _ 
future time, a second declaration for another tract.” But notwithstand- 
ing such inhibition, Brooks attempted to secure title under the pre- _ 
-emption law. His filing however was an absolute nullity. Such a filing © 


could not be transmuted into a valid homestead entry, for the right of ots 


transmutation only attends a legal claim under the pre-emption law. 
But, while this is true, Brooks might havé been allowed to make home. | 
oad entry of the land, independently of his illegal claim asa pre-emptor, 
had it not been for the intervening adverse claim of Tobien. There- 
after there remained in the Department no authority under the law by 
which it could protect Brooks from the full legal consequences of his 
own unlawful acts. His possession being clearly illegal, he can not be 
allowed to plead it as against the lawful appropriation of another. 
Powers v. Forbes (7 C. L. O., 149); Palmer v. Clevinger (2.L. D., 56); 
Banks v. Smith (Ibid.; 44). As was said in Deffeback v. Hawke (1 15 Uz 
S., 392): ‘There can be no such thing as good faith in an adverse hold- 
ing, where the party knows that he has no title, and that, under the law, 
which he is presumed to know, he can acquire none by his occupation.” _ 
The motion for review is therefore granted, and the departmental 
decision of January 2, 1884, is hereby vacated, and that of your office 
reversed. The entry of Brooks so far as it sorfliets with Tobien’s will 
be canceled. 


HOMESTEAD—SOLDIER’S DECLARATORY STATEMENT. 


ROBERTS v. HOWARD. 


The right to file a soldier’s declaratory statement and make homestead entry of land 
not covered thereby, within the life of such filing, was not conferred by the 
homestead law, nor has it been recognized by the regulations of the Land De- . 
partment. 


Acting Secretary Muldrow to Commissioner Sparks, June 14, 1886, 


I have considered the case of J oseph S. Roberts y. John M. Howard, ; 


as presented by the appeal of the former from the decision of your | | 
office, dated December 30, 1884, dismissing his contest against How- Pe 


ard’s homestead entry, No. 24,162 of the W. 4 of the NE. tand the B.4> | 

of NW. 4 , Sec. 19, T. 108, N., R. 66 W., Sth P. M., made Mareh 13, 1883, as 

at the Mitchell land office, Dakota Territory, 
1819 L. D-——36. 
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Tea appears: that. Roberts filed jae affidavit of contest Sept. 19, 1883, : S | : : 


7 Pe  ghatging: that Howard “has abandoned said entry for more than six ony 
-- nonths since. making the same and next prior hereto; up oone: i - 


oe : _ prior to the date of the affidavit of contest. 


- Hearing was set for November 30, 1883, on which’ date hot: antes _ 


; - “appeared and instead of proceeding tndér the charge as above recited, 


ot _ they prepared and submitted to the register and receiver for their ae- wh = 


a4 . cision an agreed statement of facts, as follows: — oe 
That John M. Howard by his agent filed his soldier's ‘decitators oan 


statement on the NE. 4 of See. 14, T. 107, R. 68; that afterwards on _ am 


the 13th day of March, 1883, he filed his. homestead entry No. 24 162. 
for the W. 4 'NE.4 and E. $ NW. 4, Sec. 19, T. 108, B. 66; that before he — 


ee made his said homestead entry he was advised by the focal land office. ge ee 


hal -at Mitchell, D. T., and also by his attorney . . that.he could 
> legally make such homestead entry notwithstanding his declaratory. 


statement made as above ; that said homestead. entry was made i in eo 7 F | 


ome ~ faith,” ete. 


Upon the i issue thus presented the local office held Howards home- _ 


4 : jes en try for cancellation for the reason that it. was not made mpon “ ae 


a. the land described in his soldier’s declaratory statement. Pues 
“It does not appear that Howard appealed from that action. your. eS 


a - office, however, when the case came up for consideration and actionin => 


the regular course of business, reversed the findings of the register and — | 


ns ~ receiver and dismissed the contest, giving as a reason for its action, - os 
that Howard had under the practice existing at that time a perfect ae 
; Tight to make his homestead entry upon other land than that described 


in his soldier’s filing, and that although he failed to appeal from. the | : 
~ action of the local office, yet his rights should not. be jeopardized or 2 


forfeited on account of his failure to file a specification of errors on a oo 
-. decision unauthorized by the rules. I am unable to find anything res oo 


. ported i in any publication in the form of decision, circular, rule or reg- : 
~ glation, which shows the existence at any time of the practice above : 


& 3 indicated, and cannot concur in the statement that the decision of. the - ; | a ; 
eee register and receiver was one unauthorized by the rules. | 


What are the facts as disclosed and made the issue in the statement. -? 


Bok agreed upon ? Howard filed a soldier’s declaratory statement for a par-— ra 
ticular tract of land. This gave him a preference right to that land ae 
_.. for-a period of six months. Before the expiration of the six months, = 
oo 7 however, he made homestead entry. of another and. different tract located. > aT 
- ina different township and range. By this procedure he hadofrecord 
oS at one and the same time certain. claims under color of the homestead =e ac os 
law to two different tracts, aggregating 320 acres, thing clearly not 


- contemplated by the law. His. homestead entry was made March 13, — ee 


pS 1888. December 15, 1882, your office, with the approval. of the Depart- a} ae 


oe ment, promulgated a. circular (1'L. D., 36), which enunciated, among — ye e. 
-. other things, that, cA soldier will be held to have exhausted his home- a wee 


is —_ ae Pye the 2 ANE 0 of his es statement. OS a. 
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It will he observed that Howard madé his Tome entry two days — ; 
less than three months after the promul gation of the circular from which = 


the above quotation is made, so that although his filing was made prior 


to the date of said circular, it is to my mind very doubtful whether 


such fact would relieve him from the operation of the circular. 
But, conceding, for the purpose of further inquiry, that it did, I fail 
— to find any authority in any rules or regulations in existence at any 


time which would authorize such a procedure as that had in this case, ~~ 


May 17, 1873, your office issued circular instructions to registers and - 
‘receivers providing that where a penae having filed a homestead de- 
-claratory statement— 

‘Fails by reason of sickness, misfortune, or any insurmountable 


cause, to make a homestead entry thereof within six months from the . 
date of said filing, sach party will be held to have exhausted his right 


to file. a declaratory statement, * * * but will be allowed to make | 
a direct homestead entry of the tract so filed upon, if no valid adverse . 

right thereto shall have intervened, or in case such right hasintervened, 

to enter any other tract of public lands subject to such enn. ete. E ae 


C.L. O., 115). 


The same rule was re- announced i In ‘slightly different. language, i in the | 
General Circular issued from your office October ie 1880 ; on this 8 point ae 


it was as follows: 


“ Where the party has | failed to make sie within six fone from - : : 


the date of filing he is not thereby debarred from making entry of the 
_ tract filed for, unless some adverse right has intervened ; and it 80 0 he Ae 


Inay enter some other tract that is still vacant.” zi 
This was the rule in force at the date (October 25, 1882) ier Howard “ 


filed his soldier’s declaratory statement, and it would therefore seem - : 


that he is bound by it.. 


In case of failure to make entry, within six onthe after saline home: - | = 
stead declaratory statement, it permitted (1) entry of the tract filed for, ee 


provided no adverse right had intervened, and (2) if such adverse right. 


had intervened; then it permitted entry of some other tract. The nec- a’ 


essary implication, it seems to ine, is that under such circumstances the. 


= party must, if he make entry at all, enter the land for which he filed, 


provided no adverse right has intervened. 

In this case no adverse right could have intervened at the ante when 

Howard made entry of a tract entirely different from that filed upon, | 

_as the six months from date of filing had not yet elapsed, and his pref- 

erence right was up to that date complete. It follows that his home- 

stead entry was without legal authority, and that it must be canceled. : 
Yo ir predecessc r’s decision is accordingly reversed. 





eas B64. nlioee imc TO Beh eed aol we 


H OMESTHAD EN TRY— CITIZENSHIP. 


| OLE O. Kroasrap. 


ee a alien having made homestead entry and subsequently filed his intention to ibe. an | 
 eome 2 citizen, it is held that in the absence of an adverse claim, the alienage abo ee 
_ time of. entry will not defeat the right of purchase under the act of J une 16, 1880. = ve ees 


| Seoretary Lamar to Commissioner parks, Ju une 14, 1886. 


eee a, On ‘Apri! 16, 1878, Ole O. Krogstad, an alien, made homestead entry eet 
> for the NE. } of See. 8, T. 111, R. 50 W., Watertown, Dakota, === 
On N ovember 19, 1878, he claims-t6 have filed his declaration of in- 
a tention to become a citizen of the United States. On March 22,1883, 
2. lhe: applied to. purchase said tract under Sec. 2 of the act of June 15, ee OS 
1880, and was thereupon allowed to make cash entry No. 3729. By : 

_ . ‘your office letter of August. 9, 1883, Krogstad was advised that unless 
| fo, he could show that he had declared his intention to become a citizen | fs 

... prior to the date of. making said homestead entry, said entry was ille- — =o 
gal, and together with said cash entry must be canceled. In response _ o 
thereto, on June 25, 1884, claimant forwarded his affidavit setting = = 
... forth that at the time he made said homestead entry he believed himself = | 
~ entitled to the rights of citizenship, owing to the fact that his father 7 
in 187] had. filed his. declaration to become a citizen, while he (claim- oe 
ee ant) was stilla minor. But it is not ‘shown that said claimant’s father _ ea 
was ever naturalized, and the belief of claimant in a to his rights nok ar 
as a citizen was clearly. erroneous, however honest. 2S ae 
Your office by letter of December 10, 1884, held that claimant; ‘being | tk 
ae : an alien at the date of making said homestead entry, was therefore to-.-. 
tally unqualified to make the same, and held said cash entry for can-— 
- 2 -cellation, ‘sfor non- -compliance with the naturalization laws of the United Pena 

- States. ” Section 2289 of the Revised Statutes provides that, “Every : 
person, who is the lead of a family, or who has arrived at the age of © 
‘twenty-one years, and is a citizen of the United States, orwhohas filed = 
his declaration to become such, as required by the uaturalization laws, 
- -ghall be entitled to enter one ‘quarter section,” etc. In his origin) 
7 ~ homestead affidavit, claimant alleges that he is a citizen of the United — 5 oak 
aa - States, and the papers are in all other respects regular and the entry: 
prima facie. valid. There is no other claim for the land, and the right 
— of Krogstad to the land was not questioned. until cash certificate was. a 
_.- presented to your office as a basis for patent. The question: avisesaS 
to the effect of the declaration to become a citizen upon: the claim of 
ae Krogstad to the land, and for the purposes of this inquiry such declara- 
-.. tion serves all the purposes of a full naturalization. Ng ae 
oe In the case of J ackson v. Beach (1 J ohnson’s Cases, 399), A. sonveged ae 
Cue fand to B. in trust for 0., who was an alien. C. afterwards,and before 
any office found, became ‘duly naturalized, and B. released the estate = 
ae held i in trust bby him. ‘tt was held the equveyanee.¢ to G. was 8 valid ; that Z pe es 
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“no title i in case of alienism vests in the people of the State until after. 
' Office found, and that naturalization has a retroactive effect so as to be » 


deemed a waiver of all liability to forfeiture, and a confirmation of his — : 


former title. This case arose in the State of New York, the laws of 
which barred an alien from holding real estate therein. 

In thé case of Governeur’s Heirs v. Robertson, arising in the Cirenit 
Court of Kentucky and reported in 11 Wheaton, 332, it was held that, 
‘An alien may take real'property by grant, whether coin the State, or 
a private citizen, and may hold the same until his title is divested by. 
an inquest of otfice or some equivalent proceeding.” | | : 
_ In the case of Osterman v. Baldwin (6 Wallace,116), Baldwin, . a citi: 
zen of New York, purchased and paid for three lots in Galveston, in 
the then Republic of Texas, receiving certificates of purchase for the 
same. The constitution of Texas however prohibiting aliens from hold- 
ing lands there, he transferred said certificates to one Holman, a Texan. 
as trustee. Texas was admitted into the Union in 1845. In an action 
thereafter brought by Baldwin to try the title to said lands, the defend. 
ants set up Baldwin’s alienage and consequent incapacity to hold: The 
court ruled that, *‘ Even if the defendants could have made this objec. 


tion while the Republic of Texas existed, they cannot make it now, be- E 


cause when Texas was admitted into the Union the alienage of Bald- 


win was determined. His present status is that of a person naturalized - 


and that naturalization has a retroactive effect, so as to be deemed a © 
waiver of all liability to forfeiture and a confirmation of his former 
title.” 


— Section 2319 of the Revised Statutes provides that, “All valuable ; os 


‘mineral deposits in lands belonging to the United States | ore 
are hereby declared to be free and open to exploration and purchase, 
~- and the lands in which they are found to occupation and purchase by | 
citizens of the United States and those who have declared their inten- 
tion to become such,” ete. The court in construing said section holds 
that “Upon declaring his intention to become a citizen an alien may 
have advantage of work previously done and of a record previously 
made by him in locating a mining claim on the public mineral lands. 
Croesus Co. v. Colorado Co. (19, Fed. Rep., 78.) , 
After an examination of the above cases and the authorities therein 
referred to, I am of opinion that the homestead entry of claimant was 
not void, and there being no adverse claim, that his alienage cannot 
now. be pleaded against him. Said ec aioe: holding his cash entry for 
cancellation, “for non-compliance with the naturalization laws of the 
United States,” is therefore reversed. The copy of the * declaration of 


ee intention” is certified to by a notary public. This Department requires 


that such certificate must be made by the clerk of the property court, 
or by the local officers. (C. R. Glover, 4 L. D. , 211.) You will cause 


slaimant to be notified that he must furnish a new copy properly certi- - zi 


fied, pending the receipt of which said cash entry will be suspended. 
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- PRI VATE OLAIM—PATENT — So 


“Ranowo Laguna DE TacH, 


Bea a Bait to set aide the pent issued heen will not be aavided on slegetions that the | 


grant was of fraudulent character and its confirmation procured through fraud - 
as the validity of the grant was the main question i in issue in 1 the court that 
| - rendered such decree of confirmation. | a 


Seoretary Lamar to Commissioner Sparks, Tie une 14, 1886, 


‘B. BN ewman, Esq., 5 as attorney for certain citizens: of ae : 


“ : files a motion for review and reconsideration of my decision of Mepraary 
a: - 1886,* in the matter of the Rancho Laguna de Tache, California. 


Said motion for review is made upon the following grounds: 


1. Because the decision alleges that the patent for Laguna, de Tache ys : 2 


only embraces nine square leagues, whereas i in fact it was surveyed and 


hee patented for eleven eauere peers, as eer on the face of the. SUEVeY ee 


8 and patent; . 


2. Because the decision holds that the plat 1 was duly approved after 


due notice by publication under the act of June 14, 1860, and July 1, 
ee 1864, and no objections filed thereto, whereas the eoruficate: of the sur- 
~- -weyor- -general shows that it was only advertised bwenty-one Gays, | 


instead of four weeks. 


3. Because all the facts are not fally seportad: in the. decision which 2%: 


oo éqontd clearly show beyond. all question that the claim of Manuel de 5 - 


5 Castro to Laguna de Tache is fraudulent and unfounded. 7 E 
“In the decision it was inadvertently written that the patent was for Soa 


ie nine square leagues, whereas it should have stated that it was for... °.- 


eleven. square leagues. — This error, however, cannot affect the decision, | 


. . a§ the survey and patent calls for eleven square leagues, which was the 


a amount confirmed by the district court. 


As to the second ground urged in support of this actci: even. if, , 


publication for the time required by. law had not been made prior to the 


ae : approval of the plat, it would be a mere irregularity that. would not in- | : | 
validate the patent, without showing how the parties seeking to set 


aside a patent. were affected by want of such notice. The surveyor 7 | 
general is required to make such publication, and a failure on his part — 


to publish such notice for the full time required by law, in the absence ‘ 


ae - of fraud does not affect the validity of the patent. But this ground i Is 
7 cone sustained by the facts set forth in the motion. © Te 
Applicant. alleges that. the certificate of the surveyor general shove: cc 4, 


a that the first publication . was made May 29, 1865, and the last publica- - 


de tion on the 19th of June following, thus officially certifying that it was 


~ only advertised twenty-one days, or three weeks, instead of four weeks. ca 


eee *By this decision the Department refused to advise aes to. vacate the patent issued : 22, 


a » March 6, 1866, for said Rancho. 
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_s The law provides that whenever the surveyor general shall have | 
caused any private claitn to be surveyed he shall give notice thereof by — 
publication in two newspapers, once a. week for four consecutive weeks, 
and shall retain in his office for public inspection the survey and plat 
until ninety days from the date of first pabnestion, and if no eccuone 
are made to said survey, it shall be approved. 

According to the facts stated in this epplieatiois tiie first publication 
appeared. May 29th and the last June 19th. The inference is that the 
intermediate publications appeared June 5th and June 12th. This is 
once a week for four consecutive weeks, and it not being alleged that 
any objection was filed, or that the plat was approved before the expi- - 
ration of the ninety days, ‘‘due notice by publication was, therefore made 

according tolaw.” _ 

The principal and only remaining ground urged in this motion is, ‘that 
the facts which show that the claim of De Castro was fraudulent i in its 
inception was not fully considered in preparing the opinion. - 
The facts relied upon to show that the claim of De Castro was ata 


| ulent and unfounded refer solely to alleged fraudulent acts of De Castro | 
‘prior to confirmation by the district court. In substance itis mainly 


this: That the grant to Limantour of Laguna de Tache being declared _ 


by the district court, on appeal, to be a fabricated grant, and therefore |. . 


false and eeadnlent. that the grant to De Castro being the surplus of 7 


the grant to Limantour must therefore as a necessary consequence be 
-also fraudulent. While it is true that the court, in deciding upon the . 


; claims of Limantour, held that those claims were fraudulent and ante- | 
. dated and were not valid existing grants at the date of the Guadalupe 
Hidalgo treaty, and in said decision expressed doubts as to the genu-: 


‘ineness of the De Castro grant, yet the same court Subsequent y, con-. - 


- firmed the De Castro grant notwithstanding this fact. 
-.. It is further alleged that the grant to De Castro was not in existence 
at the date of the treaty of Guadalupe Hidalgo, February 2, 1848, and 
therefore the district court had no jurisdiction to confirm Le grant, 
although it purported to have poem issued by the Mexican authorities — 
at a date prior thereto. : | 
_ _Lhave carefully re-examined the testimony on this suit and viewed 
in the strougest light presented by applicant, I can see no reason for a 
change of my opinion. It tends to but one point, and that is, that the. 
confirmation of the grant of De Castro was procured by fraud on the 
part of the claimant in presenting a fraudulent grant for such confir- 
- mation. The sole purpose of this testimony would be to impeach the 
validity of the grant. The validity of a Mexican grant depends mainly 


upon the genuineness of the title papers, and. as the district:court have 
decided this grant to be a valid. grant, it of cast determined the — 


_ genuineness of the title papers. | 
‘The act of 1851 declares that the final decrees of the board and dis- 


| trict and supreme courts shall be conclusive as between the claimant Pate 
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| ie | - | od ae United States. As there was no aipeal from the dectes of the. . 7 7 
-. district court, the decree of that court-was as conclusive - against Cae — 


oo government as a decree of the supreme court on appeal." one 
It is not alleged in this application that there are any other facts or 


F | . evidence. that was not before the court at the time of confirmation, or. . ~ : 
~~ aceessible to it. Besides additional testimony. would not farnish . 
i st ground to set. aside the decree of confirmation, if it merely tends to dis- a 


colle i prove the direct issue which the court necessarily determined. ) | 

. ‘The allegation is that the grant presented was'a fraud; that it had a 
feet fabricated in Mexico, after the transfer of California i the United oS 

States; that the fraud was concealed from the government officers and. _ 


the board of land commissioners ; and that the confirmation was ob- es 


tained upon false and perjured testimony. These aré precisely the 


- grounds alleged in the cases of the United States v. Throckmorton, | 
United States v. Flint, and other cases, in which the court decided that: 
the confirmation could not be vacated on the ground that: it was ob- 
tained wholly upon false and perjured testimony, or for the palpable 
frauds alleged. See U. S. 4. ‘Throckmorton, (4 Sawyer, 2) bas S. %,. 
White, (9 Sawyer, 125, 17 Fed. Rep. . 561). 

In the case of Throckmorton, the U. 8. ‘Supreme Court, citing and 
commenting on these authorities, said : | 7 


“ We think these decisions establish the dbeting. on anion we decide 
the present case, namely, that the acts for which a court of equity will 
on account of fraud set aside or annul a judgment or decree, between - 
the same parties, rendered by a court of competent jurisdiction, have 
relation to frauds extrinsic or collateral to the matter-tried by the first — 
court, and not to a fraud in the matter on. which the decree was ren- 
dered. 

«That the midohiet of ceteving every. case in 1 which: the judgment or 
decrée rendered on false testimony, given by perjured witnesses, or 6n 
contracts or documents whose genuineness or validity was in issue, and 
which are afterwards ascertained to be forged or. fraudulent, would be 
_ greater, by reason of the endless nature of the strife, than any compen- 


sation arising from doing justice in individual cases.” "(98 U. 8. 68). 


na Another ground urged by applicant is, that the grant was improp- 
. erly located by the survey or general. It appears that the question — 
of the improper location of this grant was directly considered by the 

- Commissioner of the General Land Office in- approving the survey. . 


~~ The Commissioner was of the opinion that. the grant was improperly _ 


~ located, and called the attention of the surveyor-general to this matter, 7 


e but. finally became satisfied with ‘the explanation of. the surveyor- | 
oe general and approved the survey. There was no fraud or deception 


- practiced upon the Commissioner in making his investigation, nor is. sen 
| there any evidence now ‘produced to show fraud or: ‘imposition. | The Mie 


~ mere fact that the Commissioner‘may have erred in judgment in ieee , 
: location ofsthis erat is not sufficient to warrant the eon of ‘his a _— 
| coleman | oo Oe. : 
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I instore: reagan my: decision of February 3, 1886, holding that the . 
| question of the validity of this grant has been conclusively determined 
_ by the tribunal specially clothed by Congress to ascertain and deter: 
mine such claims, and that the principle announced in the case of United © 


States v. Throckmorton, (98 U. S. 68), une this: ease. See also the 
case of Flint et at., 4 Rawyer, 42, a 


| PRA OTICE—DEEE CTIVE APPEAL. 
“WILLIAM CLARK ET AL. : 


An appeal filed by an storey who has not nenplied: with the circular require- 
- ment of July 31, (1885, should not be dismissed without notice under Rule 82 of 
Practice. - 


Acting Secretary Muldrow to Commissioner Sparks, Fune 15, 1886. 


I have considered the applications of James HE. Robinson, as anes 
for William Clark and Josephine Olson, that I cause to be certitied be- 
fore me for proper action the papers in relation to the cancellation of 
the above entries. 

It appears that.said Clark ntade homestead mie June 21, 1882, and 
cash entry January 24, 1883, for the SW. 4 of Sec. 14, T. 133 Diy R. 61 
W., Fargo, Dakota Territory; and that Olsen made nonies ou entry 
June 21, 1882, and cash entry January 24, 1883, for the south-east quar- 
ter of same Se aon: | | 
On report of a special agent of your office both entries were held for 
- cancellation, “ for fraud,” on August 14, 1883. Cn appeal from said ae- - 
tion my predecessor, Secretary Teller, on June 3, 1884, reversed the 
same, and directed that a hearing be had to ascertain the facts, and:that - 
upon report thereof said cases be re-examined and disposed of as the 
law requires. In pursuance of this direction, hearings were had in both 
cases—in that of Clark, September 28, 1885, and in that of. Olson, Au- 
gust 10, 1885—at which, the register and receiver report, the parties 
were represented by their attorney J. i. Robinson, who declined to sub- 
mit testimony, or cross-examine the witnesses of the government. On 
December 16, 1885, said entries were declared canceled by you. On De- 
cember 29, 1885, appeals were filed in both cases ‘by J. E. Robinson, as 
attorney for said parties, and also for Sarah Loring, mortgagee of Clark's 
land. On same day said. appeals were transmitted to your office. On 
April 21, 1886, you declined to entertain them, because there had been: 
no compliance on the part of ‘Robinson with the Departmental circular 
of July 31, 1885, (4 L. D. , 503), which requires attorneys appearing for 
“¢ alleged fraudulent BAen ” to file written evidence of their au- — 
thority to do so. Robinson was notified of your action April 27, 1886, 
and next day transmitted to this Department the application ander con- 

| sideration, which was referred to you oe 4, 1986, and eouurued to me 
May 17, 1886, with zLOre 


~ 
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- Your action | in canceling said entries was one froin which’ an eyneal or 


a would properly lie to this Department. That appeal was taken i in time, Q 
and specification of errors filed. But the attorney claiming to repre. 
sent the appellants failed. to produce proper evidence of his authority 

in that behalf, as required by circular of July 31, 1885. This was an : - 
_. ° irregularity which you properly took notice of, but j inrelation to which = 
. you should have eae in  fecerdance with tule 82 of the Rules of ae ks 


Practice. 


I therefore rencinid your r order dismiscing said ere and nee: that a 


; on. receipt hereof you will proceed to give notice in said cases in ac- — 
+ cordance with said rule, and certify the papers therein to this Depart. 


o ment, for such action as may be right @ and proper. ae 


‘PURCHASE BEFORE PA THNT—NOTIOB, | 
J oHN ©. -FEATHERSPIL. | | 


Gintions arising on ingniry into the validity of an Gae will not be affected by @ 
sale or mortgage after the issuance of final certificate, though the right.of such 
purchaser or mortgagee to appear and show that the entry-man complied with .. 
_ the law will’ be duly recognized. | 

The legal presumption in favor. of the ropalavliye of the notice given, as shown: by the 
record, will not be. disturbed byt the mere allegation + that such notice was net | 
served. : 


: Acting Seoretary 3 Muldrow to Commissioner r Spars, Tune 15, 1886, 


On May 14, 1886, was filed i in this Department. an application by Mr. | 
Jas. E. Robinson, as attorney, in behalf of John ©. Featherspil, asking 
that I cause to be certified before me the papers relating to the cancel- 
lation, by: your. office, of the cash entry, No. 2910, Sept. 22, 1882, of said. 
Featherspil, for the NW. of Sec. 9, T. 129 N., R. ‘50 W. | Watertown, 


Dakota. Said application was sent to your office and has heen eotnimed | 
~. to me-with copy of a letter from you to the register and receiver, dated 
March 22, 1886, and copy of letter from. Robinson to you, dated April 

91, 1886, both relating to the subject matter under consideration. 


Froui these letters and the sworn application of Robinson I gather . 


im ‘the following in relation to the case: go 
Said Fetherspil filed declaratory. sta tement. for a tract Béntoulber th 


3 8, alleging settlement August 20,1881; and on Sept. 22, 1882, made final ee 


a - proof and. received cash entry certificate No. 2910 therefor. 


‘Tt also appears that on June 13, 1882, declaratory statement No.8510. 


~ for same tract was filed by Patrick Sween °Ys claiming settlement on. the : os 


. _ 5th of said month. 


In April, 1884, Special Agent Hi. G. Fahnestock oan rie said : o 


a - entry he had been obtained through fraud and should ‘be. canceled ; oe ua i 
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St E Ragen following Patrick Sweeney made application to be slowed to - 
- contest the same. On this application a hearing was ordered, of which 
~ notice was given by publication, but defendant failed to appear, and — 

‘udgment was rendered in favor of the contestant. No appeal was 

taken, though, it is said, in your letter of March 22, 1886, that defend- 

- antwas notified of said judgment. In that letter you further state thaton 

“6 Aug, 7, 1885, . I reviewed the case, and referring to Special Agent 


ae Fahnestock’s ee of his personal examination of the land in contro- 


; versy, of the fact that Featherspil’s whereabouts could not be ascertained, 


and of the testimony taken at the hearing, I canceled said cash entry i 


No. 2910, and directed you to note-the same on your records and advise 
Patrick Sweeney of his right to enter the tract.” On Dee. 22, 1885, the 


latter relinquished his declaratory statement for said tract,and thesame —_ 


was canceled; thereupon he made timber-culture entry for the same. 

It is claimed by Robinson that he, representing the.entryman and 
one F. A. Rising, to whom the tract had been mortgaged by the former, 
properly filed an appeal, with specification of. errors, from your said 
decision of Aug. 7, 1885, and which appeal you refused to entertain and 
transmit because of alleged irregularities therein; and that being other- 
wise remediless, all the papers in said cause should be certified to this 
Department for such action as may be proper in the premises. 
_ There having been in this case no appeal from the action of the reg- 
ister and receiver, of March 19, 1885, holding said entry for cancellation, 
under Rule of Practice 47 (now 48) then in force, their decision became 
final as to the facts of the case and could only be disturbed by the Com- 
missioner—(1) where fraud or gross irregularity is suggested on the 
face of the papers; (2) where the decision is contrary to existing laws 
or regulations; (3) in event of disagreeing decisions ‘by the local offi- 
cers; (4) where it is not shown that the party against whom. the decis- 
ion was rendered was duly notified of the decision and of his right of 
appeal.” 
_ The Commissioner did not find the existence of any of said causes for 
disturbing the decision of the register and receiver, and affirmed the 
same. And the representative of the entryman cannot now be heard ~ 
to disturb said decision, except for jurisdictional cause: So thatit is — 
not necessary to pass upon the questions of alleged irregularity in con- 
nection with the presentation of said appeal to your office. - 
- Robinson specifies three errors in said decision : 

First, that. the complaint. did not state facts sufficient to constitute 


. cause for cancellation. This objection is immaterial now,.inasmuch as 


the register and receiver and Commissioner found. that the facts were — 
sufficient to cause cancellation of the entry, and it matters not whether. 
said facts were-originally alleged or not. 
The second error alleged is that the Commissioner “had not mal te, 
jurisdiction and that he could only act if at allin such cases on appeal 
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from the local. land office. ” This question is not’ in the case, ee. eae 


-. facts shown in the application do not substantiate the assertion that 
| the Commissioner took original jurisdiction, but on the contrary make 
it elear that his action was based upon that of the local officers had in. 

the regular way. gees 


The third error alleged i is “that notice of the hearing ordered. eh 


— : was never served on said entryman or said mortgagee.” No showins 
to sustain this allegation or rebut the legal presumption which exists as 


in favor of the regularity of judicial proceedings is made. The asser- 


_ tion may be literally true as stated, but substantially: untrue, and. there- "oe 
: fore no ground for. disturbing sd case. In this case it is. shown by sa 
your letter before referred to, and which Ihave a right to act upon, — 
So inasmuch as the application presents no statement in this respect, that 
notice was given by publication to the absent defendant, which was 

_ sufficient in law, to bind him and those claiming through him whether — 
‘mortgagees or vendees, if said notice was properly given, which is to 
_- be presumed, in the absence of any showing to the contrary. Itmay | 
thus be that the entryman “ was never atl ” personally yet was 


- served legally. 


a 


‘To summarize: Contest was rentlarly piowent by Patrick: oe — 


as |S against said entry, notice given to the absent entryman by publication, .% 
_.. who failed to appear and on the evidence submitted the entry'washeld -- 
for cancellation by the local officers; of which notice was regularly ~ 

| given to defendant, who failed to appeul. and the judgment wasindue _ 
_, course affirmed by the Commissioner of the General Land. Office, from. 
which latter decision an appeal was sought to be taken, but denied; _ 
oe... and because of said denial certiorari is now asked, in order that the as 
a ‘supervisory power of this Department may be interposed to. proven ee 

7 the execution of said judgment. | 


I see no proper ground for such interposition and must deny the ap- 
plication. e 


—. In determining this case the fact that there is a iota geo now in- x eee 
5 oe terested in maintaining the validity of the entry brings no new element. 
_.. into the consideration thereof, inasmuch as he can have no better right 7 

_ than the entryman would have if present, and with whose rights the 

- government deals only, regardless of any sale, assignment or lien made 

| by him to third parties, recognizing, however, the right of said third 
parties, where their interests have been acquired subsequent to the 
issue of final certificate, to appear and protect the same by showing _ 


proper compliance with the requirements of the law on the ede of the e ; 
sara Nai 8 | 
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RAILROAD GRANT—SUIT TO VACATE PATENT. 
‘Missouri, Kansas & Tuxas Ry. Oo. 


Suit is advised to vacate the patents issued to said company for the even sections in 
Allen county, Kansas, (1) in the indemnity limits of its road where overlapped 
by the primary limits of the Leavenworth, Lawrence & Galveston road, and (2) 
in the common indemnity limits of the two roads, on the ground that as these 
sections were reserved to the United States from the grant to the Leavenworth, 
Lawrence & Galveston Company in 1863, they were.also excepted from the grant. 
to the Missouri, Kansas & Texas Company in 1866 by the following proviso in 
said grant: ‘“‘ That any and all lands heretofore reserved to the United States by 
any act of Congress . . . for the purpose of aiding in any object of inter- — 
nalimprovement ..-. . be and the Same are hereby reserved to the eee 
: States from the operations of this act,” ete. = | 
This decision leaves to the determination of the Department of: Justice all questions 
arising on the alleged rights of paruce claiming as innocent purchasers from said — 
company. ee 


Secretary Lamar to or General Garland, June 16, 1886. 


I have the honor to transmit herewith the recommendation of the 
Commissioner of the General Land Office, and papers accompanying 
‘the same, that suit be brought to set aside the patents issued to the 
‘Missouri, Kansas and Texas Railway Company for certain even num- 
bered sections of land lying in Allen county in the State of Kansas. 

The first section of an act of Congress of meren 3; 1863 (12 Stat., 
7 7); provided—_ 


“That there be and. is hereby granted to the State of Kansas for the 
purpose of aiding in the construction: Tirst, of a railroad and telegraph 
_ from the city of Leavenworth, by the way of the town of Lawrence and 
via the Ohio City crossing of. the Osage river, to the southern line of 
the State in the direction of Galveston Bay, in Texas, with a branch. 
from Lawrence by the valley of the Wakarusa river to the point on the 
_ Atchison, Topeka and Santa Fé Railroad, where said road intersects 

the Neosho river. 

‘Second, of a railroad from the city of Atchison via ‘Topeka, the 
capital of said State, in the direction of Fort Union and Santa Fé, "New 
Mexico, with a branch from where this last named road crosses the 
Neosho, down said Neosho valley to the point where the first named 
road enters the said Neosho valley, every alternate section of land des- 
ignated by odd numbers for ten sections in width on each side: of said’ 
roads and each of its branches. But in case it shall appear that the 
United States have, when the lines or routes of said road and branches 
are definitely fixed, sold any section or any part thereof, granted as 
aforesaid, . . . . then it shall be the duty of the Secretary of the ~ 
Interior to cause to be selected, for the purposes aforesaid, from the | 
public lands of the United States nearest to tiers of sections above. speci- 
fied so much land, in alternate sections or parts of sections, designated 
by odd numbers, as shall be equal to such lands as the United States 
have sold, reserved, or otherwise appropriated,” etc. “Provided that 
the land to be so selected shall in no case be located further than twenty 
: niles from the ae ee ne road and branches.” — | | 
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ona this ack the Leavenworth, ‘Lawrevice ond Gaiecs ear - ; 


was constructed through Allen county, but its Wakarusa branch has 


pe 3 _ never been constructed. The Atchison, Topeka and Santa I'é Railroad = 


Company constructed its main line, but assigned its land contract, so _ zs 


oe, far-as it concerned its Neosho Valley Branch, to the Union Pacific Rail: 126 
- road, Southern Branch (now Missouri, Kansas and Texas Railway). 


“An act of Congress, approved. J uly ate 1864 (13 Stat., 339), provided : | ie 


“That there be and’ hereby is granted to the State of Kansas to aid | 


in the construction. of a railroad and telegraph line from Emporia via |. 


: Council Grove to a point near Fort Riley on the Branch Union Pacific. - 
- Railroad, in said State, every alternate section of land designated by 


odd numbers for ten, sections in width on each side of said road: Pro- 
vided, That this grant shall be subject to all the provisions, restrictions, _ 


ey limitations, and conditions, in regard to selections and locations of land . 


and otherwise, of an act of Congress approved. March 3, 1863,” ete. 
-. This simply extended the grant ug the Neosho Branch from Emporia - 
northward to Fort Riley. | 
By the act of July 26, 1866 (14 Stat. 989), ‘Oongisss made a grant. to ; 
the State of Kansas for the purpose of aiding the Union Pacific Rail- 
road Company, Southern Branch, to. construct a railroad from Fort. 
_ Riley, or near said military recervetion: thence down the valley of the © 
Neosho River to the southern line of the State of Kansas, for the use 
and benefit of said railroad company, of every alternate section of land 
designated by odd numbers to the extent of five alternate sections per 
‘ mile on each side of said road 3 and provided further that indemnity 
lands should be selected—not payor twenty miles from.the line of said. 
road—‘ from the public lands of the United States nearest. to the sections... 
above specified.” The act further provided, “ That any and all lands 


heretofore reserved to the United. States by any act of Congress, or in any ~ 


other manner by competent authority, for the purpose of arding many — 
pbject. of internal improvement, or other purpose whatever, be, and the 

same are hereby, reserved and excepted from the operation of this act, — 
except so far as it may be necessary to locate, the, Toute of said road ~ 
_ through such reserved lands,” etc. - 
Under this act the Missouri, Kansas and Texas road was constructed. 

- In Allen county it approaches the Leavenworth, Lawrence and Galves- 
ton road and consequently the limits of the two roads overlap.. The 


-- question here presented relates solely to the even sections i in the indem- 


| nity limits of the Missouri, Kansas and Texas road. in Allen county,” 


first, as to those overlapped by the granted limits of the Leavenworth, 


ane Lavwience and Galveston, and paccondly those moverlapped. by the indem- te - 
- ea yale of that road. oe ee a Sach. Ove - 
“The act of 1863 granted for the Leavenworth, Lawrence and Galves. a 
ton road the odd sections within its granted limits, and raised the alter: — 


: = he nate even sections within. said limits to the double minimum price, ‘des- 


ee ignating them ag sections. and parts. of sections of land. whieh. shall 


ete - fematn t to the United States, a oo eae 
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"These sections, in as far as they fell within the indemnity limits of the 


= - Missouri, Kansas and Texas, were selected by that road and patented os 


toit. To deter mine the validity of the title thereby acquired, it is nec- 
essary to examine the history of raiiroad grants made prior thereto. 
The act of 1866 contains the following— __ | | | 
And provided further, That any and all lands heretofore saad | 
to the United States by any act of Congress, or in any other manner — 


_ by competent. authority for the purpose of aiding in any object of inter-— 
. hal improvement, or for any other purpose whatever, be, and the same 


‘are hereby, reserved to the United States from the operation of this act, _ 


except so far as it may be found necessary to locate the routes of said 
_ road and branches through such reserved oF in which case the. right | 
_ of way only shall be granted,” ete. , 


The first act granting land to aid in the onstruction’ of a railroad . 
- was that in aid of the Illinois Central road, made in 1850, (9 Stat. , 466). 
In that act the original of the above proviso. was used for the first 
time by Congress. It did not appear in the bill as first formulated 
and introduced, but was added subsequently, for the following reason: 
‘Prior thereto, on March 2, 1827, Congress had granted to the State of 
Ilinois, for the purpose - of aiding in the construction of the Illinois 
canal, a quantity of land equal to one- half of five sections in width, 
on each side of said canal, and reserving each alternate section to the — 
United States,” etc. During the debate in the Senate on the bill in aid 
of the Illinois Central, it was noticed that ata certain point the grant 
for said canal would be overlapped by the proposed grant for the rail- 
road. Thereupon the proviso was added to the second section of the _ 
bill, as follows: “And provided further, That any and all lands re- 
served to the United States by the act entitled, ‘An act to grant a quan- 
tity of land to the State of Illinois for the purpose of aiding in opening 
a canal to connect the waters of the Illinois river with those of Lake 
~ Michigan,’ approved March 2, 1827, be, and the same are, hereby r re- 
- served to the United States from the operations of this act.” | 7 
‘Senator Whitcomb, in proposing the amendment, said: | 
_ «To enable the amendment to which I now refer to be understood, It 
will premise that. the branch of this railroad, which leads from. its | 
northern terminus to Chicago, must be alongside of the canal connect- 
ing these points, and for the construction of which Congress made to 
Iilinois, on the 2d of March, 1827, a similar grant of lands along its: 
entire length, every alternate section being at the same time reserved © 


to the United States. These reserved lands will necessarily lie within 
the scope or limits of the proposed grant now under consideration, and __ 


will consequently be subject to further selection, notwithstanding their. a as - 


previous reservation. The language of the bill is substantially. that all 


_. the lands belonging to the United States not heretofore disposed of, or 
to which a right of pre-emption has not attached, shall be divided x a! 
equally between Illinois and the United States. I shall propose, there- 

fore, at a suitable time, an amendment that will save the lands reserved — 


under the former grant seis the ees of this one.” (Lone ee ‘ | 


Vol. 21, p. 900.) 
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The | proviso was 3 accordingly ‘introduéed and adopted. 


-. ‘During the next Congress only one land grant was mae arid that 
to the State of Missouri in aid of the Hannibal and St. Joseph road, 
Another to the State of Iowa passed the Senate but failed in the House. 

fos These two bills were framed in exactly the same words, except. the Ca: 

- names of the States, termini, ete. The Iowa bill was reported by the _ 


Senate Committee on Public Lands as a‘ model bill)” and that they = 


had « shaped ‘all the others which are to follow it for- grants of land a Rear 

_- like purposes in other States after this model.” 7 A ee, 

.. + This bill, as well as the grant to Missouri, contained che proviso | ino: 
- “qiesaon: but chan ged only so as to make its terms general, as follows: _ 


4% And provided further, That any and all lands heretofore reserved to _ | 


the United States by any act of Congress, or in any other manner by 


-- gompetent authority, for the purpose of aiding in any object of internal = _ 
_improvement, or for any other purpose whatsoever, be, and. the same — 


are, hereby reserved to the United States from ihe operation of: this 
uct.” The language of this proviso was. preserved by Congress in all 
_ subsequent grants of a similar character. By. comparing this proviso 


with that in the original railroad grant—to Illinois—it will be seen - 


that they were enacted to serve the same purpose. They bear the 
same relation to the section—they commence and end with the same 
.. words. One relates to a particular reservation, the other is made ap- 
plicable to all reservations. In the first grant the only conflict was with 
the canal, and therefore the reserved sections within its grant were 
alone excepted. Railroad grants afterwards multiplied and extended, 


and consequently the proviso was generalized so as to apply to all 


cases of conflict between such grants. Adopting this view, I am of 
opinion that the even sections in question within the granted limits of 
the Leavenworth, Lawrence and Galveston road were reserved from the 
operation of the act in.aid of the Missouri, Kansas and Texas, and that 
_ the patents for the same were issued without authority of law. 


TI. 


As to the even 1 sections in the common indemnity limits. The, act of sae 


| 1863 provided: 


“But in case it shall appear that the United States have, when the. 
. lines or routes of said road and branches are definitely fixed, sold any. — 
 -. “geetion or part thereof, granted as aforesaid, or that the right of pre- 
~ emption or homestead. settlement has attached to the same, or that the  - 
same has been reserved by the United States for any purpose what- ee 


| ever, then it shall be the duty of the Secretary of the Interior to cause 
— to be selected, for the purposes aforesaid, from the public lands of the —- 
United States nearest to tiers of sections ‘above. specified, so much land,. 


_. tn alternate sections or parts of sections, designated by odd numbers, as 
5. shall be equal to such lands as the United States have sold, reserved or. 
_ otherwise appropriated ; Provided that the land to be so selected shall, 
In no case, be located farther than twenty. miles on the lines sof said ae 

oe road and branches. ae | oe a hi i 
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By this act, selection. of indemnity lands by the Secretary was re- 


_ stricted to odd sections. Under no circumstances could even sections 


in these limits pass under the act of 1863. Iam of opinion therefore 
that. the even sections within the limits in question were so- reserved 
_ to the United States.as to fall within the exception created by said pro- 
viso, in the act of 1866, to wit: “That any and all lands heretofore 
reserved to the United States by any act.of Congress . . . for the 
purpose of aiding in any object ofinternalimprovement . . . beand — 
the same are hereby reserved to the United. States from the operations _ 
of this act,” etc. Hence, I concur inthe conclusion of the Commissioner _ 
‘in regard to the even sections in the common indemnity limits. 


- The Commissioner says: ‘‘ The records of this office show that even — 7 | 


numbered sections of lands have been patented. to the Missouri, Kan- 
sas and Texas Company, to which pre-emption and homestead. rights 
_ had attached prior to indemnity. selections, and it is claimed. to be just. 


that relief should be afforded by a suit to cancel such patents.” No _ 


- such case has been presented to me, and this opinion is not intended to 


pass on the rights of any individual as against the railroad company. . 
If injustice has been done in the issuance of patents, this Department 


will lend its full power to redress the wrong upon a& presentation of the 


facts in the case. $ 
- The Commissioner’ further says: “Tt is alleged that even sections 7 


have been patented to the Missouri, Kansas and Texas Company out- 


- side of its indemnity limits. An accurate adjustment of limits is being 
_Inade in this office which renders it probable that this is the case.” 
_ In the examination of this matter I have proceeded upon the sup- 
posed accuracy of the original limits, and a diagram of which is here- 
with transmitted. What the new padjusument of limits ee eee: tT 
_am now unable to state. | 
It is contended by the railroad, that the qiaestlon: here involved i is 
res adjudicata. In a letter dated December 30, 1882, my predecessor, 
concurring in the views expressed by the United. States District At- 
_ torney for Kansas, declined to recommend that suit be: ‘instituted touch- 
_ ing the title to the lands in the common indemnity limits in question. | 


While due weight is given to the action of the former Secretary in that — | 
‘matter, I do not think it bars the present incumbent from examining 


_ the facts and law de novo. Indeed, such examination shows that the 
views expressed herein were never submitted to my predecessor. I am 


_ therefore of opinion that it is my duty to make such recommendation ._ 


as the law warrants, independently of the former action. | 7 

The railroad company furnishes an abstract of its records showing me 
that it has sold all the lands in question to purchasers ; ; that the sales 
were made at various times, running from 1871 to 1875, at sumsranging ~ 
— from two dollars to seven dollars per acre; that to one paiekaser it sold | 
10,900 acres, to another 2,200, to another 1,400, and so on; aud tracts 
of 80 and 160 acres to many different purchasers. As ta the right of 

1819 L p———-37 3 is ht - | - 
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| cee citi to be ‘innocent purchasers; or Oe purchasers without oes 


~~ notice, no opinion is here expressed. Such questions are deemed with- 


«in the exclusive jurisdiction of your department. - Treating this ques- ZO 
~- tion solely in the light of the public land laws of the Onited States, I 


am of opinion that the even sections within the indemnity limits of the 


two roads above named, were not subject to selection under the act of — c< 


= of uly 26, 1866 ; that the even sections within the indemnity limits of the : 


Missouri, Kansas and Texas road and the granted limits of the Leaven- 

_ worth, Lawrence and Galveston road were reserved fromthe operation 
Of the act of 1866, and that the a for the same were issued with. pee 
ont any. authority of law. , 


_ I therefore respectfully cenoiiinedd that suit be instituted t to set asides ; 


the patents for the even sections above indicated, so illegally issued to . a 


the Missouri, Kansas and Texas Railway Company, if in your judg- 


, ment, pen i examination such suit be deemed. advisable. fe tee | 
_HOMESTEAD—ACT OF J UNE: 15, 1880, 
| - SIEVERS v. HALLOWELL. | 


. - A cash = under the. second section of this act being attacked, on the e ground of me : 2 


- fraud in the original entry, a hearing ig ordered. | 
| - Aoting Secretary Muldrow to Commissioner Sparks, June 1, 1886, | 
On September 19, 1879, ‘Chalkley Hallowell made homestead antiy: oe 


| “for the 8. 4 of NE. LN. $ of SE. 4 of Sec. 10, T. 5 S., B. 22 W. , Kirwin, Pek 


Kansas. On June 20, 1884, he made cash entry for the tract under the © : . 
second section of the act of June 15, 1880. On June 24, 1884, Henry — a 


Sievers filed protest against the issuance of patent on aid entry, alleg-— 


a ing that the homestead entry “was made in fraud and in violation of 


ch a : law, the said Hallowell having had two homestead entries . previous to. - e 
“this one,” and stated that he had filed. his affidavit to that. effect in the 


local office. On January 24, 1885, your office denied the protest of 
_. Sievers, and said: “No such affidavit appears to have been received at - 


this office as yet, but even if filed it would avail nothing as it was held — ee 


by the Department in the case of George W. Maughn (9 OC. L. O., 56), 


- that cash entry may be under the second sect ion of the act of June 15, | a 
* 1880, although the homestead. entry was void at inception. y “Sievers ora 


appealed. With the appeal are forwarded several affidavits, substan: | eee 


a tially corroborating the statements of protestant. The register states 


. : : - that these affidavits were on file December 10, 1884, but were overlooked. “1 
Without passing, at this time, on the correctness of theruling in the 


‘Maughn case, supra, I am of opinion that Sievers should have an op- 


| portunity of proving the truth of his allegations. You will therefore | | 


. 2 ; . direct the local officers to fix a day for hearing the parties to this con- | 
 troversy, giving them due notice of = time set for. such 1 hearing. nae 


| Baid dec: sion is acs ordingly modified. 
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RA ILROAD GRA NT- 9rd TE SELE CTI ON. 


| Sourmmn Pac. R. R. Oo. v. THE STATE OF OALIFORNIA. (On 3 * 


REVIEW.) 


At the date of the ani and also ance it took effect, the tract in question Was COV- 
_ ered by a prima facie valid school selection, which is held to have excepted said 
- tract from the railroad grant though the selection was subsequently hla 
The case of Aurrecoechea v. Bangs cited and distinguished. | 


‘ Seoretary Lamar to. Commissioner Sparks, June 21, 1886. 


With your letter of. the 23d ultimo was forwarded the application of | 


counsel for the Southern Pacific Railroad Company for’a review of de- 


‘partmental decision, dated March 13, 1886 (4 L. D. 487), in the case of | | 


- gaid company v, the State. of California, rejecting the claim of the com- | 7 - 
- pany to the NW. { of Sec. 17, T. 5 8. R. 2 W., S. B. M., Los Angeles 
land district, in sala State. 


The claim of the compaiiy was rejected, beens it was held. that, at 
the date when its right attached to its granted lands, under the act of 
Congress approved March 3, 1871 (16 Stat., 573), said tract was e1- 
braced in a prima facie valid school election which served to except 
the land from the grant, and also that the subsequent discovery that 
the basis of said selection was erroneous, can not validate the companys | 
claim. a oh 
~ . Counsel for the company insists that said selection was a nullity, and _ 

that, upon the authority of the decision of the United States Supreme. 
Court, in the case of Aurrecoechea v. Bangs (114 U. S., 381), the land 
should be awarded to the company. The case cited (supra) can not be 


considered an authority in the case. In that case the court held that, 


‘lands covered by a claim under Mexican or Spanish | grants, but not 
- found within the limits of the final survey of the grant when made are 

within the exce pting clause of the act of July 23,1866 (14 Stat., 218), 
and are restored to the public domain by the survey,” and the selection 


of land embraced within the cliimed limits of a Mexican grant was ae 


nullity, because the land was not subject to selection. But no such con- 
- dition exists in the present case. : 
 Theland was public land at the date of salgetion. and hence 2 subject. iy 

to settlement, entry or selection by the first legal applicant. The State 


made the selection which was allowed by the proper officers and the _ 2 
same remained of record long after the date when: the > Tight of the com 


- pany attached. 

It will be unnecessary to cite anthaxity to show that until said sotec: 
tion-had been canceled, the land covered thereby was not subject to 
entry under the laws of the United States, and it is difficult to under- 
stand how the company can maintain under its grant a claim for land 
COveren by such a BEreeHOn: , . 
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Prior to he date of the grant to said eompany, and also a the "date ; | i: 


ae ee the right of said company is held to have attached to its granted : me 


at jands, said tract was covered by a claim that excepted it from. the op- 


is ~ eration of said grant, and the fact. that long afterwards said claim i is a 


disallowed, can not affect the en of the company. Newhall « % aeenee PE 
_. (92 U.S. 761). | 7a 
. _ _ A-careful re- examination of said igeion and of the ‘anplinstion of aes 
the petitioner discloses no reason why said decision should be disturbed, , ae 
ne and the epplieation is therefore denied. Fe ee ast Ply age a 


CONTEST—ACT OF JUNE 16, “1880. 
| FREISE 0. ‘Hosson. 
An. application to purchase aioe the second seetion of this act, made after the initia- 
tion of a contest against the original ¢ entry, should be e suspended until the final 


disposition of said contest. , 
The case of Gohrman v. Ford over-ruled. 


Assistant Scoretary Hawkins, to Commissioner Sparks, ee 21, 1886. 


I have considered. the case of Freise v. Leonard. Hobson, on ‘appeal 
py the latter from your office decision of August 16, 1884, holding for 
cancellation his homestead entry on the S. 4 of SE. ei and NE. fof SE. 


_-gof Seo. 17, and NE. 4 of NE. 4 of Sec. 20, T. 45 N., BR. 63, Del Norte, 


Oalifornia. : 

Hobson made tie J aig 15, 1879. On J ae 16, 1883, Freise initiated | 
contest for abandonment, and by agreem ent hearing was set for Novem- 
- ber 26, 1883. At that date claimant failed to appear and contestant 
‘offered testimony. The testimony showed that Freise moved upon the 
tract in J une, 1833, and that there were then no improvements, except - 


a@ fence claimed by one Hoagland, and a dilapidated’ shanty with no . 


roof;.that Hobson lived at least part of the time in Saguache, a neigh- 
| boring town, and that he had not resided upon, or in any way improved, 


~ said tract “since a year last spring’ »° The local officers decided that. 
ar said entry should be canceled, and your office, ‘by said decision, held 
the same for cancellation. On September 24, 1884, Hobson was notified 


of said decision, and on November 22 following filed appeal therefrom. — 


7 3 On the same day he made application to purchase said tract: under sec-. > 
tion two of the act of Tune 15, 1880, and. was eeleroupon allowed to make oe 
_ cash entry No. 673 therefor. _ , 


_ On December 30, 1884, Freise: filed nnobaat against the action of the a 


ee : register and receiver in allowing Hobson to ener under the act. of June aly 
.°.. 15, 1880, and the whole case is now. before me. ae 


I concur in said decision. holding for cancellation the 1 homestead entry | a 


oe : | of Hobson, and the same is hereby: affirmed. 


- The only. further point to be determined is the vaudie of said cash | 


oe entry. ‘The Giga presented. is, whether Hobson under all the cir- a 


~ 
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cumstances of the case was in position to avail himself of the provis: . 
ions of the act of June 15, 1880, as against the contestant Freise, and — 
involves the construction of the act of May 14, 1880, and of the act of 
J une 15, 1880. | 

‘The question. was first seentea to this Department in ale case -of 
Gohrman v. Ford (8 ©. L. O., 6), and it was there decided on March 12, 
1881, that the entryman might purchase under the act of June 15, ed 


ing the pendency of a contest against his entry for abandonment.. That — 


‘case, however, proceeded upon two false suppositions : first, that the 
two acts above noted should not be construed in pari materia, and, . 
secondly, that the sola! and the government were the only parties | 


in interest. 


AS one. part of a statute is properly called in to help. Hie construc- | 
tion of another part, and is fitly so expounded as to support and give | 
effect if possible to the whole; so is the comparison o 


other laws, made by the same legislature, or upon the same subject, or. 


- relating expressly to the same point, enjoined for the same reason, and 
attended with a like advantage. In applying the maxims of interpre- 
tation the object is throughout, first to ascertain by legitimate means, ~ 


and next to carry into effect the intentions of the framer. It is to be 


inferred that a code of statutes relating to one subject was governed by 
one spirit and policy, and harmonious in its several parts and provis- . 
ions. It is therefore an established rule of law that all acts in part - 


one law with .. 2 | 


materia are to be taken together as if they were one law; and they are 
directed to be compared in the construction of statutes, because they 


are considered as framed upon one system and having one object in 
view.” (Potter’s Dwarris, 189.) : 


Section two of the act of May 14, 1880 (21 Stat., 140), provides that—-. 


In all. eases where any person has contested, paid the land office | = 
_ fees, and procured the cancellation of any pre-emption, homestead, or 


timber-culture entry, he shall be notified by the register of the land | | 

office of the district in which such land is situated of such cancellation, © 

and shall be allowed thirty ea from date of such notice to enter said — 
land.” — a 


Section two of the act of June 15, (21 Stat., 236.) stevidees 


“That persons who have heretofore under any of the homestead laws 
entered lands properly subject to such entry, or persons to whom the 
right of those having so entered for homesteads may have been at- 


tempted to be transferred by bona fide instrument in writing, may en-— a 


title themselves to said lands by paying the government price therefor 


.. Provided, This shall in no wise interfere with the rights or 


Claims of others who may have subsequently entered such lands under | 
the homestead laws.” | 
Adopting the views above quoted, these. acts are in pari smicbenta and — 

tnust be construed as onelaw. The act of May 14, conferred a special — 
power upon the successful contestant, namely the right, as against all — 


others, to enter the tract in dispute upon the successful termination of . | 
_ the contest, thereby securing te him a reward for the time and money 


spent in such contest. Prior to its passage any stranger, being the first _ 
legal applicant after cancellation upon contest, might enter and appro- — 
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- | priate the land, and thus secure sts himself the neealt of the conteianita a 


labor. It was re remedy this evil that the e second section of the act a 


A . May 14, was passed. 


Wil it be said that a right thereby opuferre: in one ‘month was in 


the next taken away, and by implication? If so, then the act of June — 


15, converts the act.of May 14, 1880, into a mere device to lead.a bona 


fide contestant on to spend his time and money only to find that the 


ee entryman’ or his assignee has deprived him of the advantages con- — - 


templated by law. Such intention will not be imputed to Congress i if 
- the acts will admit of. any other reasonable construction. : 


“« Bnactments which confer powers: are SO construed as to meet: all at- 


- tempts to abuse them by exercising them in cases not intended by the 4 i 


- statute. Though the act. done was ostensibly in execution of the statu-. 
_ tory power and within its letter, it would nevertheless be held not to. 
- come within its power, if done otherwise than honestly, and in the — 


spirit of the enactment.” (Max. Int. Stat., 134.) _ 


‘The spirit of the act of June 15, was to afford relief to those who had: 


violated the law, or failed to comply with it, but certainly did not con-. ie < 
oe template that an entryman. should invoke its aid to the detriment of - 
~ one who had faithfully followed. the law. Construing the two acts as if_ | 
oe they were one law, a case is presented analogous in. many respects to a 
_ that of Shepley ». Cowan (91 U. S., 330), upon: which the case at bar. i 
ees may be ruled. te | ee 
oe that case. two patents had been issued: under the abt of Repioinber rs 


oa : 4, 1841, one in. 1850 on a State selection, made in 1849, and the otherto 


ae a pre-emptor in 1866, settlement mavine: been made i in 1835. ‘The Court 


said : 


. sae The party ene takes the initiatoty eps in. vations cases, if followsd., 
| up to patent, is:deemed. to have acquired the better right as against . 


others to the premises. The patent which is afterwards issued relates — 


back to the date of the initiatory act, and euts off all intervening claim-- 
ants..... Butit was not intended by the 8th section of the act of 1841, 
in authorizing the State to make selections of land, to interfere with the 


_ operation of the other provisions of that act regulating the system of 
..... settlement and pre-emption. The two modes of acquiring title to land — 
from the United States were not: in conflict-with each other. Both 
were tohave full operation, that one controlling it in & aa canal case under ea 


: which the first initiatory step was had.” 

Following this rulin g, it is held that the initiatory Bice was : taken aby 

. Freise when he initiated contest, and that the right of purchase under — 
_ the act of J une 15, 1880, was thereby suspended until the final disposi- — 


| _tion of said contest. ‘That contest having procured the cancellation of 


the homestead entry, ¢ contestant is entitled: to the preference right of 


= sae and the cash. entry of Hobson will be canceled. 


The case of Gohrman v. Ford, supra, and cases following it, in as far. 


a i as they conflict herewith, are hereby. overruled. This decision will not. 


= affect i in any manner cases thai have been eae adj udicated. 
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4 PRACTICE—SECOND CONTEST. 
_ Basooox V. GARRETT. 


An en to contest ‘elauad for illegality, but pending on . appeal, will not bar 
| _ the iniviation of-a second contest, though no proceedings should be had thereun- 
der until the final disposition of the pending appeal. 

_ The ruling in Bivins ¥. ‘Shelly cited and modified. 


_ Assistant Secretary Hawkins to Commissioner Sparks, ii 23, 1886," 


mt have considered the appeal of Martin C. Babcock from the decision * 
of your office, dated March 10, 1885, holding his timber culture entry 


for the NE. 4 of Sec. 21, T. 11 N,, R. 74, Huron, Dakota, Bab jeeh to the 


preference right of entry of Richard Garrett. 
On March 20, 1883, Alonzo P. Robertson made a timber Sutnane Gitte 7 


for the tract. J anuary 31, 1884, one Thomas Lewis made application — 


to contest the sanie for illegality, which application was forwarded to 
your office. April 19, 1884, Stephen Pauley applied also to contest, 
and his application was rejected, because offered pending Lewis’s appli- 

cation. He appealed. Your office letter of June 18, 1884, allowed _ 
Lewis to contest, and dismissed Pauley’s appeal.. Pauley failed to 
_ appeal therefrom. Prior to that decision, to wit, on May 6, 1884, Lewis 


7. filed a withdrawal of his contest, and the local pfilecie, allowed Richard 


Garrett to file contest, alleging non-compliance with law. On July 2, 
1884, the local officers concluded that that contest had been improperly 
‘allowed pending Pauley’s appeal, dismissed it, and allowed one Davis 


to contest. Garrett appealed. Your office re- instated his contest, and _ 


the entry having been. eanceled upon relinquishment on September 4, . 
1884, and an entry by one Martin C. Babcock allowed, held said entry | 
to be subject to the preference right of Garrett. From ‘that decision 


Babcock appealed, alleging that Garrett's contest Was invalid, because = ; 


allowed pending Pauley’s appeal. | 
I am of the opinion that the action of your. office was correct. It. was ™ 


_ held in the case of Bivins v. Shelly (2 L. D., 282), that an illegalcon- 


test cannot defeat a legal application to sonibeat (though in said case 
the second contest was improperly allowed to proceed to hearing before 


the pending suit. was finally determined). Now the very question at 


issue in the appeal of Pauley was the legality of his contest. His appeal, — 
therefore, would not operate to bar the initiation of Garrett's contest. 


The latter should have been received and allowed to remain of record — 


pending the disposition of the question in Pauley’s appeal. The decis. | 
; ion appealed. from is affirmed, for the reasons herein stated. ae 
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a 7 A iogisiie plat-filed :by:a- railroad company upon lands athdtaea for ite benefit, con ce oe 





LOCA TI ON ‘OF TO WNSITE ON PUBLIC LAND. 


‘Mitton TOWNSITE 2. GANN. 


fers no rights: upon townsite settlers claiming under the public land laws. “ - 7 


Assistant Seoretary Hawking to Commissioner Sparks J une 23, 1886. 


| On September 29, 1884, your office decided the case of the townsite sce 

of Milton v. W. H. Gann and Edward Bunds, involving the NE.f40f 

* Sec. 15, T. 2 N., RB. 10 E., Stockton land district, California, and. held ses 

-pre- emption cash entry No. 7836, made by Bunds, covering the NW. aes 
of the NE. 4, for cancellation, because of conflict with the claim of ga ce. 


oo ; townsite. 


~The homestead entry of Gann, No. 2606, covering the 8. * of ead a 
> quarter, was allowed to remain intact, upon the supposition that itdid = 
not conflict with said townsite claim. Subsequently, on December 3, 
1884, your office revoked said decision of September 29, and substituted — as 
therefor another decision,-in which both entries were held for cancella-- 
_ tion. From said decision only Gann appemed: The record shows the ce 
| following state of facts. a 
- Said land was originally surveyed i in 1855, and the ‘oiianip cine of io . 
_.gurvey was filed in the local land office at San Francisco on December oe 
5, 1855. Subsequently, on July 29, 1858, said plat was filed in the ee 
_ . ‘district land office at Stockton, in anid State: Said decision states that 
“all the lands in said township were proclaimed June 30, 1858, but = 
at the subsequent sale, to wit, February 17, 1859, the tracts in sections == 
11 and 15 were reserved and not offered.” The local land officers state, 
that the land surveyed in said township was offered at public saleon = 
~ February 17, 1859.” An inspection of the records of your office shows 
that all of: See, 15, and the SW. 4 of Sec. 11, were offered at said sale 


On November 30, 1867, said sections 11 and 15, among others, were — - 


ey ‘withdrawn for the benefit of the Stockton and Gouperonolis Railroad =” 
-.- ©o., under the act of Congress approved. Ma rch 2, 1867, (14 Stat., 548). 

- Said grant was forfeited by act of Congress approved June 15, 1874 (18 oo. 

- Stat., 72), and lands not patented to said company were restored on 

7 Septamber 4, 1874. Said company having acquired from the State sec. 
tions 10 and 14, laid off the town of Milton, embracing portions ofsaid 
sections and alao part of sections 11 and 15, and filed.a map thereof ait 


oo with the clerk of the county wherein the land is situated. 


_ On September 16, 1876, Gann made homestead entry No. 2606 of ey me aes 
en ‘S. d of the NW. fof Sec. 14, and S. 4 of the NE. 4 of said Sec. 15. Upon = 
the day set for making final proof, affidavits were filed by the residents 
of said town objecting to the allowance of the final progs: offered d by | 

| Gann, because— ih, 
Ist. The entryman has entered into a contract for the sale of the land a 2 hie 
oe applied for. ca: 
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2d. That.all of the land apres for i is within the limits of the town- 


. gite of Milton. 


3d. That a part ‘of the Jand aanlied for is under enclosure and has - 
-been for. more than a year in the possession of the citizens of said town. 
4th. That one of the afiants has improvements and an enclosure on 
— -gaid land. : 

6th. That an eupliention has been made to the courts for a eres 

' tion of the lands claimed. ; 
Besides the final proof offered by Gann, additional testimony - was - 


taken by the register, disproving said allegations, and thereupon the — 


final proof was accepted and final certificate No..1138 was issued on 
November 15, 1881. From this action of the register and receiver, no 
appeal was face On February 14, 1884, the superior judge of said 
county offered to file a declaratory statement in trust for the inhabitants 
of said Milton, an unincorporated town, claiming the NE. 4 of said Sec. 
15, and the SW. 4 of the SW. 4 of Sec. 11, in said jownehip and range. 
Said judge alleges i in said statement that said town was located, settled 
_and improved in the year 1870; that it has ever since “ actually occu- 
pied, settled and improved” the tracts claimed ; and that the number of 
inhabitants of said town exceeds one hundred. 

The district land officers declined to receive ‘aid Aeclaratoey state- 
ment, because of conflict with the prior homestead entry of Gann, and 
the pre-emption entry of Bunds. On appeal by said judge, your office, 
on April 8, 1884, ordered a hearing to ascertain the number of inhabit- 
ants at date of said entries, the date of first selection, and use for town- 
site purposes, and also at date of hearing. The hearing was duly held 
on June 12, 1884, said judge appearing in behalf of the townsite claim- 
ants, and the entrymen appearing in person and represented by counsel. 

It does not appear that the register and receiver. rendered any opin- 
' ion upon the testimony taken, but your office, upon the evidence sub- 
mitted, held that the tiling of said map in connection with the popula- 
tion of said town in 1876 operated as a selection, and created a reserva- 
_ tion of the land in controversy, and that said entries were therefore ille- 


gal and should be canceled. 


It is insisted by the appellant that said decision anneal in holding— 
1st. That the land in controversy was selected as a townsite, or was ; 
. .oceupied for purposes of irade or business at the date when said home-. 
- stead entry was made. | 
2d. That it was error to refer to the copy of the map filed on. May 26, 
‘1871, and transmitted to your office as evidence in’ another case. 
The testimony shows that the town of Milton was laid out by the rail- 
_ road company in 1870, upon land purchased from the State,.and also 
land in said.odd numbered sections, withdrawn for its benefit under. 
said grant; that after the restoration of said odd numbered sections, no — 
action was taken ‘by the inhabitants of the town to secure the townsite, ~ 
except to settle upon and use portions ‘thereof for purposes of trade; — 
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and that the ‘tract j in aontroversy: was act used for: trade | or “hashes 
It is clear that the town-site laws. have reference sole ly to the establish- 


? : ment of towns upon public lands. The filing of said map on May 21, ee wa 
1870; by said company could not give the townsite: claimants any right ae 
to lands i in a state of reservation. The Inap was filed by said company se 


for its own benefit, and for lands appropriated at that time to itsowp 


use. Iti is not intended to decide that the inhabitants of said. town could : 


- not have made a selection of public land after a restoration of said sec- : 
- tions, | but that as a matter of fact they did not make any selectionunder 


- the town-site laws, and that they could acquire no right by virtue of _ 


coe the platting of said town by said company for its own private use and 


benefit. ‘Such was. substantially the ruling of this Department i in the 
case of Keith v. Townsite of Grand Junction (3 L. D., , 356, ) adhered . 


_ toon review (ibid. 431), citing, among other cases, Carson v. Smith (12. _ 
 Minn., 546,) and matter of Selby (6 Mich. , 193). Inthe case of Keithv, 
_Townsite the townsite. declaratory statement: was filed within three 


os months from the date of restoration; while in the case at bar no filing — 


i was offered until nearly ten years after the restoration of said land, and — 


3 more than two years after the issuance of the final certificate to Gann. re 
It is urged by the appellee that said homestead application ought not 


_ to have been allowed, for the reason that at its date there was a pending — - 


_ contest for a portion of the land between two settlement claimants, | 


- which was decided adversely to both on December 14, 1876, and the. — i 


= _ tights of the townsite recognized. But said decision, from which no ap- a. 
peal was taken, found that the town contained something less thanone 


- hundred inhabitants.. While it is true that said contest was decided : “ 
after the allowance of said. homestead. application, yet said contest did. 


not under the rules of practice then in force reserve the land from home- - 


_ stead entry, the entryman’s rights were ‘subject to the rights of the al- 4 


eee leged prior settlers. Again, Gann made his final proof after due notice, ; 


- and after testimony had been taken upon the allegations of parties in be-. _ ; 
- half of the townsite claimant, and his final certificate was issued. from. 


~~ which action no appeal was taken. When said entry was made there ea : 
Was nothing upon the record of the local land office to show that said — 


tract was not public land, and the entry segregated the land covered = 
is thereby so long as it remains of record. - Until the entry is canceled, 


: ‘the land covered thereby is not subject to settlement and entry. Wil- a 

- cox v1. JS ackson (18 kris oe : ‘Henry Cliff, and cases” cited gt L. D., ae 
216). | 

It will be ‘unnecessary ve matics the objection insisted upon by the: res- 


_ ident counsel for appellant, relative to the consideration of the copy of | eee 


_ said map, filed in the case of said town v. McClellan. The error. al- 
. leged was not assigned in the appeal filed in your office. | 7 

After a careful consideration of the testimony and record of the case, ; 

I am of the opinion that said entry of Gann should be allowed ‘to re-— 


Pie - main intact and that the decision of the district land officers sl laste i i : 
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| ‘the townie declaratory statement, so far as the same covers the S. 4 
of the NE. 4 of said Sec. 15, should be affirmed. sl decision of : vour 


office is modified second ine y: 


The attention of your office is called to the pause of the district land 
officers, asking a ruling as to the payment of fees, concerning which no 
opinion was expressed in- said decision, and hence no mention is made: 
herein as to vane correctness of the ruling of said officers. | 


~ 


| TIMBER CULTURE CONTEST—2 BLING UISHMENT. 
_Epgorr v. SouanrzEL ET AL. 


All rights of an entryman to be isaeat in ‘a contest cease on eclingiieiaie. : 

_ As the contestant had complied with the law as then construed in the initiation and — 

prosecution of his contest, and had filed bis application to enter before the pro- 

- mulgation of the circular of dismissal under the Bundy decision, it is held that a — 
ede relinquishment will inure to his benett, 


- Seeretary Lamar to Commissi ioner - Sparks, June 23, 1886. 


ee January 2 25, 1879, Jacob. Schaetzel, Ir, made timber-culture entry No. 
970 (Springfield series), of the NE. 4 of See. 17, T. 102 N., RB. 59 W., 


Mitchell, Dakota Territory. J aniary 5, 1882, J ohn Ebbott initiated 


contest against this entry, but withdrew it January 26, ensuing, and on | 
the same day initiated a new contest. charging failure to cultivate, ete. 


Hearing was finally had after several continuances May 2, 1882, at which | ae 


_ both parties were present and both submitted evidence. | 
_ No further action appears to have been taken in reference to this con. 
~ test until December 2, 1882, when Ebbott filed an unsigned timber 
- eulture application to enter the tract. This application was dropped 


and on December 20, same year, he filed a homestead application for the 
Jand. In the eanune. November 14, 1882, the decision in the Bundy 


- case (1 L. D. 179) had been rendered, in which it was held that the filing — 


of anapplication to enter was a condition precedent to the right to 


- contest an abandoned or forfeited timber-culture entry, and on De- _ 
-. cember 20, ensuing, by circular instructions of that date (1 L. D. 38), 


the registers and receivers of all the land offices were directed to dismiss. © 
all contests then pending in their respective offices against timber-— 
culture entries coming within the purview of said decision. 
_ Under these instructions, January 2, 1883, the local office dismissed | 
_. Ebbott’s contest, because no application to enter accompanied his afii- 
' davit of contest. Notice of this dismissal, however, was not given him | 


until September 25, 1884. In due time ‘thereafter, he appeal ed to your — 


- office, and his peal was: transmitted by register — and receiver's letter 
of September 29, 1884. 
January 26, 1882, the day Ebbott filed his second contest, Solon. D. 


Norton applied to contest this same entry; - ‘but his application was Te 


4 jected becanse o the peor: contest. of Ebbott and he aid Saas J a Se 1, 
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- 1884, she! filed : a second contest against the same entry, and ane Wi ne os 


set for September 2, following. July 2, 1884, Schaetzel relinquished his 


| . 7 entry, and sold his improvements thicrann to one August Deicher, who o 
a ae thereupon filed pre-emption declaratory statement No. 22,997 for the 
game land.- At the instance of Schaetzel, Norton’s second contest was | 2 


dismissed by the local office « on the day ae for the hearing thereof, be- a 


-_ - cause his application to enter, filed with his affidavit of contest, aa 


* unsigned. He appealed, and his several appeals, together with othior . 
‘papers in the case, were transmitted by cence and receiver's letter 


e e: of September 19, 1884. 


“December 13, 1884, your office considered the whole case as then pre- | 
"sented, and held: First, That neitber Ebbott nor Norton gained any- 


_ thing by attempting to contest Schaetzel’s. entry prior to the time they = — 


filed applications toenter, under the Bundy decision; Second, That as Eb- 
bott filed the first application to enter, he was first ae titled to contest the 
entry, under the doctrine in Fergus v. Gray (2 L. D. , 296) ; and, Third, 
That as Ebbott was not informed of the dismissal ‘of his contest till 
after Schaetzei’s entry was canceled, he had no opportunity to contest 
it, and consequently he was entitled to enter the tract in controversy 
under his said homestead. application and affidavit of December 20, 
1882. N orton’s appeal was dismissed summarily, because of his claims 
being subsequent to those of Ebbott.. 

From this decision Norton and Schaetzel appealed to this Deriart- 
ment, and it is upon their appeals that the case is now before me. 
_. Ingo far as the appeal of Schaetzel is concerned, it is sufficient to 

say that he can not be heard here. Having relinquished his claim to 
the United States, he can have no iuterest tn a decision ee this 
land. His appeal is therefore dismissed. _ 

It is strongly urged by Norton that Ebbott was “notified of the dis- 
~ missal of his contest at the. date. thereof, to wit, January 2, 1883; but 

this is explicitly denied under oath by Ebbott, saa the record: shows 
no notice until September 25, 1884, as aforesaid. I therefore find as a. 


-. faet in accordance with. the record ‘upon that point, and Ebbott’s ap- 


_ peal to your office was thus in time. It is also ‘urged that Ebbott’s con- 
. test was properly dismissed. under the Bundy doctrine. But I think 


otherwise. The contest was initiated and the hearing had under the 


< rules: and. the practice, which had been in existence for at least eight 


years. He did all that the law as then interpreted required of him, and 


a ~ should not suffer because of the change of ruling subsequently adopted. ™. 
Lytle ». Arkansas (9 Howard, 314); Kent Com., 476; Brown v. U.S... 


7 (118 U.S. , 568), and cases therein cited; Ryan ». only. (4 L. D., 246); Es 
and humerous other departmental decisions: Further, his application cr aa 


to enter was pending at the time of the dismissal of his contest, ithav- 
ing ‘been filed on the day of the signing of said Circular Instraetions of 2 


ae a December 2 20, 1882, and before their promulgation at the Mitchell office. a 4 
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It having been thus ascertained that Norton’s claims are subsequent 
to those of Ebbott, the conclusion in the decision appealed from that 


Ebbott is entitled to make homestead entry of the tract applied for — | 


7 under his said application of December 20, 1882, will not be disturbed. 
Whatever claim the pre-emptor Deicher can have to this land is sub-— 
ject to the claim of Ebbott; and it already having been ascertained that 
Ebbott’s entry should be allowed, itis necessary that Deicher’s claim 
be rejected, and his said pre-emption declaratory statement canceled. _ 
The decision appealed from is. modified in accordance with the views. 
above ea i | | 
PRACTICE—SECOND CONTEST. _ 
CHURCHILL v. SEELEY ET AL. 


. An application to contest, filed pending appeal by another from the rejection of his 
contest for AMOR AILY: sas be received and Here er to the result of such — 
_ appeal. | | 


Assistant Secretary Hawbins 7 to Commissioner Sparks, June 23, 1886. 


: June 7, 1880, Edmund Hodges made timber culture entry No. 3027 
of the NW. 4 of Sec. 29, T. 120 N., R. 62 W., Watertown, Dakota Ter- _ 
ritory._ March 6, 1882, Henry Churehill began contest against this — 
entry charging failure to break five acres of said tract the first year of 
the entry. Hearing was set for May 13, 1882, at which contestant ap- 
peared and submitted ex parte testimony (the defendant failing to 
- appear) and judgment was that day rendered in his favor by the local. 
- office. No appeal was taken and the case came up under the rules. 
_ March 13, 1883, your office dismissed this contest, under the rule in the 
Bundy case (1 L. D., 179). 
This tract now came within the jurisdiction of the Huron sew and. 
on March 15, 1883, before the local office had received formal notice of 


the. dismissal of Charehill’s contest, Charles H. Seeley attempted to 


initiate contest against this same entry, but his application was dis- 
- missed for the reason “Prior contest on same tract.” He appealed, 
_ and his appeal was transmitted by register’s letter of May 15, 1883. 
In the meantime, April 6, 1883, the local office rejected a second con- 
test by Churchill, for the reason ee peal pending.on same tract.” He 
appealed, and his appeal was transmitted May 7, 1883. Upon consid- 
eration of the case as then presented, your office, June 20, 1883, affirmed 
the action of the local office in dismissing the respective applications 
of Seeley and Churchill to contest, and held further that Churchill by | 
attempting to initiate a second contest had waived his right of appeal. 


> from said office decision of March 13, 1883, dismissing his first contest. | 


_ His first contest was, therefore, closed. 
Seeley took no appeal from said decision, but ‘auieaintely upon Te- 
ceiving notice of the same, ou June 27, 1883, began a second’ contest 
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| - whith ceed regularly to a hearing on February 4, 1384, and a jodg- 


oe ment of the local office in his favor. The proceedings of this contest Pe ‘ 


eg) were forwarded to your office on March 5, 1884. 


_ Under date of September 17, 1883, Churchill addressed. a letter to. ee 


i your office, stating that great injustice had been done him by the dis- 


~~ missal of his contest: that he was not notified of the said decision of 
-. your office of June 20, 1883, until July 25, following, after the second. = 
- contest of Seeley had been ‘commensed; and he therefore asked what - 

- course to pursue in order to save his rights... September 29, 1883, your — 


oom office replied to Churchill, telling him that any grievance of his relative 


- | to his Case,, when embodied in proper form and eee throngh 
the local office would be duly. considered. . 


After waiting about four months, Churehill, on -Febroary 5, “1884, — 


7 filed i in the local office his petition, setting forth all the proceedings i In 


his contests, and asked that his second contest (which was dismissed 
June 20, 1883, as aforesaid) be re-instated. In this petition he evidently 
forgets whats he had stated in his letter of a previous date relative to 


~. notice of said decision of June 20, 1883.. For in his petition he says, 
- after reciting the fact of the dismissal of his second contest by the - 


local - office, “Thereupon my attorneys, 1 Messrs. Melville & Kelly, of 


Huron, appealed from the register’s decision to the Honorable Commis- | 
- sioner, claiming that my contest should not be. rejected. ‘And q have . 


never had [heard] any further regarding 1? | 
In the meantime, to wit: January 5, 1884, your office made the said | 


. decision of June 20, 1883, final, and elosed the cases. 


Upon this allogation: of Churehill, that he had heard nothing from his 
appeal from the action of the district officers” in rejecting his second 


contest, your office made four several calls upon the local office to ascer- 


tain when and in. what manner they had given Churchill notice of said 


decision of June 20,-1883, if, indeed, they had ever given him any. 


Finally, on December 30, 1884, the local office reported that Churchill 


was notified by mail Tae 27, 1883, said letter having been addressed 
—. to Henry Churchill, ‘Armadale, Dakota Territory, the post-office nearest 
the land in eae! and that no incracys epee « of record Jor | 
4: Churchill. | 


January 20, 1885, your office held. that proper waite, ‘naa not been 


1A given Churchill of said decision of June 20, 1883; and accordingly gave | 
him: sixty days from notice of that decision within which to app to = | 
this Department. = | 
| April 14, 1885, your office auniea a ‘motion rs review, ‘filed < on ‘be: nase 
tae half of Seeley, of said decision of January 20, 1885 ; and oy there- ee 
: upon appealed from such action. © sae 
- ‘In the on Oburehill filed his appeal from said decision of i une cee 
20, 1883. | ee 
Both anieals were transmitted to this Department _ your office 1 ie > 
2 ter of May 27, 1885, and the whole case is now before, me for r consider: ee 
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er ror rights Churehill had. under his first contest were lost by ae 


his failure to appeal from your office decision of March 18, 1883, dis-_ 
missing said contest. And whatever rights. he acquired "ander his — 


| — second contest were lost if he failed to appeal from your office decision © : 


= of June 20, 1883, within sixty days from the time he. received legal | 7 


notice of Gl decision: That he did receive notice of some kind on 
the 25th of July, 1883, is evidenced by his own statement made in his 
said letter of September. 17, 1883, upon which your office has acted in 


its subsequent proceedings. It may be true, as he. alleges, that he = —s 
- never received the letter of the local office advising him of the dis. 


missal of his second contest; in fact it-is not claimed by the opposing — 

party that he did receive said letter. It i is, however, insisted on behalf 
of Seeley that Churchill was notified personally by the register, and 

that such notice is sufficient under the rules. I do not so consider it. 


: Rule 17 of Practice (old) provides that notice of decisions shall be in 


ef writing, and may be served personally or by registered letter through — 
the mail. See also Elliot v. Noel (4 L. D., 73). It is not even.claimed . 


=e by any one that the said letter of the Toenler to Churchill at Armadale se 
Was a registered letter; and it is not claimed that the notice which = 


- Churchill received July 25, 1883, was notice in writing. Hence, it not _ 

being shown affirmatively fiat Chur chill was properly notified of said _ 
‘decision of J une 20, 1883, but, on the other hand , being specially denied an 
by him that he did receive proper legal notice, I am of opinion that 

your office was properly justified in holding that he had not been noti- 

_ fied in a proper manner, and that therefore he would have the right of 
: appeal from said decision. See Parker v. Castle, on review (4 L. D., 


z 84); and Milne v. Dowling (ib., 378). This brings me, therefore, a — 
the consideration of the correctness of the ruling of your office in said — 


decision of June 20, 1883, dismissing Churchill’s second application to 


- contest. As before stated, this. application to contest was received at. 


‘the local office and by it rejected pending an eppesl by Seely involv. 


*“ the same tract. | 
I am of opinion your office was in error in its ealing: 2s | 
The second application of Churchill to contest was merely subject to 


. _ the rights of Seeley under his first application, (which had been rejected at : 
by the local office for illegality,) and should have been held to await _ a 
the final result thereof. Seeley’s first application having been disposed 5, Hee 


of by final judgment June 20, 1883, from which there was no appeal, — 


3 the rights of Churchill under ie second application thereupon attached. | 


_ His rights. having been kept alive by appeal, he should now be oN 7 
_ the right to contest under his said application rejected April 6, 1883, 


‘The decision of your office refusing him this right is reversed: The a” 


7 subsequent proceedings of Seeley in the case are hereby set. aside and | 
, vacated, and you will proceed as hereinbefore directed. | 


ee meres ae — pameniel ig eepaurrcah, ee 
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- New ORLEANS ‘OANAL & BANKING Co. Vv. (SraTE OF LOUISTANA.. 


a - The dpparanontal deaisions herein of April 3, 1886, settled but two. questions, one. of oF a 
| practice, and the other as to whether the State: was concluded by the decision of". Es 


the Department: rendered Ji annary 18, 1884. 


Acting Secretary Hawkins to Commissioner Sparks, I une 29, 1886, 


Ee I transmit herewith a communication from Ae Bradford, Esq., ‘and we : 
0. W. Holeomb, Esq., attorneys for the New Orleans Canal and Bank- 


ae ing Company, calling my. attention to an alleged. error of fact. in my pee : 


; decision of April 3d last (4 L. D..478) in the above stated cage. 


The following paragraph from my decision of April 3, 1886, is the | is j 
error complained of, which is alleged to be an oe view of. the 
_ decision of Secretary Teller of January 18, 1884: a 5 atten 


“This decision relied upon by your office as disposing of the piece c 


of title to this claim was therefore made upon an appeal from adecision _— 


‘of the Commissioner on application for confirmation of a private claim — 


under the act of June 22, 1860; and while the. Secretary assumed juris- = 


diction to pass upon the validity of these grants, and in effect to confirm 
the same, upon the ground that the State selections were in conflict. — 


oe ~ with the grants, yet the subject of the appeal before him was a decision 7 : . 


of the Commissioner disapproving the report of the register and receiver 
upon an application for conemation of a DEN ate Clam: pncer the act of... F 


June 22, 1860.” 


Counsel for the pank assert - that ei appisation upon ‘which’ oe : - 
decision of Secretary Teller was made, was not under the act of June 


: | 7 22, 1860, but was made pursuant to the decision of the Department. ine : | a 
has the Malines case (2 C. L. 0., 23,) praying that they be allowed to prove 


7 their title and place it on record: as they claimed under complete French. 7 : : 
grants, requiring no confirmation or other relief under the act of 1860, 
| My decision of April 3d last was made upon an appeal from a decision. a ie 
~ of your office dismissing the case made by the record of a hearing had 


-. before the register and receiver, without considering the merits of the me ” " 
seg case, upon the ground that the matters in controversy. had been com: s ; ; 
~ passed by the decision of the Secretary of January 18, 1884. The record. 


- accompanying the appeal then before me, and the decision therein. re- fg 
~ ferred to, appeared to. be a sufficient record for the purpose of. adjudi- > ~ = 
— cating the question raised by the appeal, without an. examination. of: 


- the record. - in your office, as the controlling issue made by the appeal 


was whether the State was concluded by the decision aforesaid. “That ae 


is the only question decided by my decision. of April 3d, except oe Se ae 

question of practice. See nat 
In considering the decision of Seeesiaey Teller, I presumed that if ae. 
_ was made upon an. application under the act of 1860; because it recites — ae 
that application was filed before the register and receiver, who mg nme 


_ only. assume jurisdiction of private claims under the act of 1860, 
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“Another view presented i in this case 18, whether there is any jurisdic. 
tion vested in either the Land Office or the Department to consider or. 
- In any manner pass upon the validity of private claims in Louisiana, | - 
except under the acts of Congress. providing for the confirmation of . 
_. such claims. | 
If it appears from an examination of the record that the hearing be- — 

fore the register and receiver was not had upon an application filed — 


- | under the act of 1860, you will not be controlled by the statement com- 
plained of, but if such is the fact, you will then consider and determine - 


a the question whether there is any authority or jurisdiction vested i inthe 


: Land Office to hear and determine or in any manner pass upon the va- 


 Jidity of private claims in the State of Louisiana, except such as may be. - 
~ conferred upon it by the acts of Vougres: providing for the confirmation | 
of such claims. | ; 

J herewith transmit the spplteation of Messrs. Bradford and Holcomb 
for file with the papers in the case, and direct that you notify the coun- 
sel for both parties of this decision. “ 
 - 1819 L D—--38 
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Should as a rule be reserved until oifer to 
make final proof ........- Sore ote ceains vee 236 


After hearing and decision on the merits 
itis too late for the pre-emptor to suggest . 


that the contest i is premature ...... Aste Soh ee 235 


TIMBER CULTURE. 
Pending, considered a bar to sdcond Bhisias 470 
Allowed by local office on charge of illegal- 


” ayes hs has tee et eee cadens 239, 492 


An allegation of offer to.sell the land not _ 
sufficient ground for.........--.-..-...----- 370 
- To clear the record is of the nature of ac- - 
TION TE VOM 222 woe ce eee nse sep ees eee asees 539 

Prosecuted to final tid etna prior to the 


Bundy decision not affected thereby Seaaios , 246° 


‘Held good as it followed the practice in 
force, and there was an application to enter 
prior to the order of dismissal -............ 587 

Status of, when. instituted withont appli- 


cation to CDLEr - 2.66 scsces ic cecenecsee see 471 


- Jn the absence of objection from the de- © 


a fendants, the want of formal application to - 


enter will be held as though waived........ 241° 
Affidavit of, must snow. continuance of de- 
fault Pereswaie cts peewee seu hot ter sence ae 84. 
False allegation in preliminary affidavit, 
; ground FOP pcciewcacad cusses vesdeeueccaseuee - 239 
Will not lie when default was cured prior 


122+ 368,494 
- For non-compliance with the law not enter- 


- tained before the expiration‘of one year from 


OUEEY cd oo see e es maces hee beet eabeosetedeece 239 
Follows right. of entry in case of default 
by the entryman ...-. (oiisma nek ee seen teae 540 
Contestant. 
| See Application. 


Right of second, relates back ts the date 
of filing contest affidavit ........-......---- 506 


Page. 
Qualification of, a enter not required in 
case of attack upon abandoned homestead 
JORDY a5, cade Sus teebsece cece ee coceas ea 
Of timber-culture entry estopped from 
setting up want of cultivation where he had - 
charge of the land for that purpose........- 205 
Right of the successful, rests upon the 
judgment and not: upon the clerical act of 


cancellation .....2..---0.-2e-0ceenee cece cee . 248 - 
_ Right of successful, prior to the actual can- 
cellation of the entry attacked -..-....-.-.. 287 


The right of asuccessful, against a timber- 
‘culture entry is not affected by the posses-. 


sion of the defaulting entryman -..-.-.-.-..508 © | 


PREFERENCE RIGHT. 


May DO WalVEd ccc. osoabecteeses se eee 585 

Not dependent upon the kind ofevidence 
upon which the cancellation is procured .461, 518 

Will not be affected by the contestant’s 


former relation to the land ....-...-.-.-.--. 19 
Acquired by successful attack for atl 7 

OF Wlegalily: 2.226 oS eochachas evens ceeen's 370, 461 
Not dependent. upon qualification at date 

of bringing the contest. -.-- pa ehe ee Se eae - 208 
Not considered prior to application. for the 

TA totes a caeaeiue ees eeeceeebeeeaseen 393 
Acquired by successful attack upon swamp 

BOLCCUION 2-35 ns Serene Cacadeunuss nats poteees 497 

CoOmtimumamce. 


See Practice. 


Costs. 


The “Jand-office fees” referred.to in see- 
tion 2 of the act of May 14,1880, are the 
costs of contest .-- ......:.--02 eee este eee . 19. 

To be paid by contestant, met the evi- 
dence is taken before a etenographer;, on 
BOTOOMEN oes Sadeide saseueseeuseciencda: dal 207. 


Court of Clnims. 


Jurisdiction of, to consider referred cases. 5, 14 
- Reference of cases to, aiseeHonay va . 
the Department .-.-.......5.- ee eee cee 448 - 
Not an appellate court for reviewing de- 
cisions of the Department..........-.--..-- 443 
Case pending before the General Lana 
_ Office not Pferred $022.22 - oes ein 375 


Desert Busta. 
See Hniry, Final Proof. - 


Lands tbat naturally produce grass are. 
HOG seditious dansne Saeeeoue se ere - 83 
Lands partly desert and partly agricul-_ 
tural cannot be entered under the desert act. 33 
Partial reclamation prior to eae , 
calls for special showing as to the facts .... 165 


Reclaimed land not subject to entry ery 165 
Case of Rivers v. Burbank cited and dis- 
WMNPUISNEG. ccsssecsus us pesca eee eessesoe sews 165 
_ Entry for,in the interest of aiother not noe 
POUNCE oisiscis a edens cence casesocweea cena de 445 
Transfers before patent to be enquire 


END cigs Ok eteienepndescaahmednersaseaenanste a) 





; te ; Page. 
Clear proof as to vt gharaoue of the land 

“required where the. ficld-notes describe it as. 

“fir st rate” andthe plat shows ariver cross- . 
ing the section avtiees Desi aten sake meraeeidne 261. 


. Donation. 


ie The Land Office should render decision o on 
each application under section 5 of the act 
of July 17, 1854, such decision to be final i in- 
the absence of appeal ........... ieee Das 103 
Under the act of July 22, 1854, resiieiee, | 
and settlement must be contemporancous, — 
‘and settlement must have been commenced 
within the time specified in said act..... .-. 5OL 


- On approval the case to be sent to the De- . 
. partment for final action ........ sa aerate ats 103, 
Deposition: — | | 
See Evidence. ep oP 
Notice-of taking... err Spiele: 377 


_ Evidence taken before a stenographer, on _ 
_. agreement, is not a “deposition” within the | 
" , Maeaning of Rule 56-.....,.-.-......- .... + 208 
In taking, the cross- interrogatories tobe 
filed cover all right of cross-examination - -. 377 


- Entry. 
- See Filing, Final Prog 


: GENERALLY. 


Of the nature of a ponbeadts: peoeeeeks oe. 154 
“Is made on land subject thereto when the 
application, affidavit, and fees are placed in 
_ the hands of the proper officer.......... .. 463 
While of record i is an appropriation ofthe | 
land. ....2..:.-0. Siuiau man tome Ve 392 , £41, 586 


Void no eee an of the land beeen tue 449 |. 


When attacked will be presumed valid. .62, 80 
Of record, prima facie valid, , reserves the 


on land covered thereby. .... et ee ree ee 457 
- Of record should | not. be expunged by the 
_ local office... 2.2.2... sop bsnen coe Seek se ened 
_. ~ Void no bar to the legal application of the 
person who maile such entry.........--..:. 468 
| Subject to prior filing. .......--.......-- . 262 
 Rej ected application to’ me, pending 01 on ap- 
peal, no bar CO seis dike Demet eS seats a eee 
Invalid railroad selection no.bar to. sacra 405" 
_ Under homestead and pre emption law not a 
consummated at the same time.....- eget 442. 
_ Entryman must take notice of the charac: : 
ter OF The land noo. cceeeeel es esea cee ete ad 188 
 €lerks in local office ‘prohibited from ct 
MAAS ye Sie Meshes cue leas oie wocetos? 17 


Right of entry not defeated because the. 
son of the entryman was chief clerk in the | 


loeal office. ee oe Lwivd ehaswels Saeebeewat RE 
. Canceled. witbout notice, is reins tated for _ 
NOATING stiwrins sactiels notion Sonos oreanewee. 897 
Not canceled on the report of a "special - 


agent feted olan cel Seva Wel ences 340. 
Second, not allowed though first wasrelin- - 
quished on erroneous advice of local office. . 188 
_ Amendment of, not allowed except for 
good reason ShOwWN......--.0------+2-4 ---- 365 


é . 


_Atnendment all owed li ere ethe error arose: 


Right to make second, not considered | 


| DESERT ‘Lanp. 


Must be compactin re sate aor nae” ace 


 Compactness of, how determined. eS — 317 iy 
Covering technical. three-quarters of seo- | i: 
* lon is compget 22...) deusea-cucene Weweaew ae 


Two mnilesin isngued for 360, acres ‘not com- 


Not allowed in the interest of another os Mae. a 


Final, after expiiation ofstatutory period, 


HOMESTEAD. 


Mast approximate 160 acres in Fractional 


~ sections....... Ki actneineeey fi6 abacus Oe, “. ae 


Exceeding 160° acres is voidable only, and. .- 


' while of record is an 1 appropriation of the .. 
(ar enn ie ee ne I aeeee 92,441 


ornticht or new. entry allowed i in case a 


te non-contignous ‘tracts dpam de ades ere : 83 : 


- Second, allowed for the gaine land, ‘under . 


| alanged departmental rulings ateoenes the _ 
stetus of the tract .--...--.).-220. -se eee 249, 


Right of, not acquired by the purchase. 


_ of the improvements of a homesteader, a8 - 
8 against the prior adverse settlement of an- 7 
other. Pate eat eubeteecsdeneueseeee. dhe 121 — 


Allowed to two claimants, to correspond 
with theirsettlement rights, in pl ace ofa can- 


celed illegal entry made Pe one for thejoint =. 
_ benefit of each .......: Poco weih Ga iae cine, 530 | 


Made for part benefit of another illegal .. 530 
By alien, who subsequently declares his. 


intention of becoming a citizen, not void.. 564 7 


Admitted against the claim of a railroad 


company, where final proof was to follow at 
~ once, the Pam PEDy. ‘to have. special notice 


thereof. wo set eben cent cnc ewee er nr eee cen BIG | op 
_PRE-EMPTION. | - e 
. Allowed will. not be canceled except on 
* positive showing of bad faith ....-..... 292,418 
Joint, allowed i in case of settlement before . 
SULVOY ssecda icc steactass cf cugencs eee) nee 
Joint, not allowed for land - settled ppon- 
_ after. BUPVCY «cu scaneie eta cnc ey wares 410 | 
_. Failure to make joint, how treated . Be OO. 


Where settlement. preceded survey’ vad ‘ 
the parties had recognized a boundary line 


as indicating their possessory rights, joint: - 7 
entry was allowed..--..-..-+.- wereee es 2, 230° es 


‘TIMBER CULTURE. er ad 
- Allowed i in the proportion of 166 acres foi 


_every 640 i in sections containing an excess . 69 = a 
Second in section priana facia void -. oe 
Natural growth excludes. . ieee lees 


As recorded, allowed 10 stand, ‘though not 


tor x land originally aa for .------ 222-255 112 . - 


| Page. aks. 





2 through the fault of the local office../..2:, 112 
Application to amend reserves the lead 365 
Purchaser after, may defend the same on 

appeal from order of cancellation... ... :.544,,570 ~ 


“without application for nrecae: tract... ott: 451 a es 


allowed in the absence of adverse claims... 261 I feta & 


. ER 
ete - 


: INDEX. 


599 


Bases: : ‘Page 
Bowaision of the entryman, who isinde- — . ‘In case of special defense, the burden . 
fault, cannot defeat the een of a con. shifts to the defendant ........... Sdeveccnen O88), 
MbOSTANG 4caoa wil ccWew cas canueiol sac ceee 508 |. Mlegally taken not considered ........ 378, 537 
New, allowed 3 in place of illegal, there be- Special agent’s report not evidence -- ..65, 340 
ing no valid-adverse claim .....-2.--..----. 492 - At hearing, final proof is not........-... - 275 
All rights under, cease on default rates a 508 . When taken under Rule 35..........-....- 540 


Illegal by reason of defect in Peolaeny, 
affidavit ...-.-----22+-+-. rateatelidteeass 


: Rquitable Adjudication. 


Board of, how organized ......2-......--. 156 
_ Entries to be confirmed where the fault is 
_ not with the purchaser....-.-..... -....-- 
OS urisdiction of the board does not extend 
‘to case of inexcusable failure to comply 
with the law..-....--... 
- Reference to board suggested in case of 
entry canceled in 1849 for supposed conflict - 
with a private claim...-..--....0.--... .--. 
Cash entry, voidable for want of restor- 
tion notice,- confirmed in the absence of 
fraud.... saeceeue 257, 285 
— One who attempts to pre-empt land in- 
eluded within a supposed defective private 
entry is not the. “rightful claimant ” named 


reedah lane ua wate BAG 


sens he a 


Air Relea ndoveeeevn eteansacwas: tape saedage LUG 
Equity. 
Not shown as against ‘the pending prior | 
application of another ........-.......- - 335, 353 
Evidence. 


See Deposition. 
Best of which the case is susceptible must 


DO PLGAUGOO 23 os ass sees pe sine pei secee te 510 
Certificate as to reeord facts not accepted 
in place of transcript .... -.-.....-.--..-4. 510 


Record facts cannot'‘be plead as “newly 
discovered,” for the purposes of a new 
trial. . -.. 512 

Of little value whore the witnesé declines 
to alswer on cross-examination..-......-... 505 

Mere opinion not received as, where facts 

ORD DE HAG 2225-2 5ccaeeecrvessensys ara hudieia 291 
Taken in one case not to be considered i in: 
another -..--..- ER ee eT ee er ae 273, 414 

As to proceedings in the local courts, ad- 

mitted to disprove the charge of abandon- 


-ewee eee et ewe eee em eee ee 


ment:..-.-....-- el Salta iee baa ee atts BO eos 502 | 


Statement of suecial agent made privately 


. to local officers should not be accepted as .. 228. 


Presumptive, as to continuance of life... 323 
Liz parte toainiony, net considered . . .- 89, 168 


201, 229 
Must follow the siarke as laid ....... 299, 424 
Established rules of, followed wherefrand 
is charged. . Le cn inatess aed reetacces- OF 
‘Allegatlona.s0 as te how absent witnesses 
would testify considered as ...---.--.--. 377, 394 
Submitted to the local office should be for- ~ 
WALUEOs 2s .Satemetcemueemiewe eseattetaceeeud 32 


As to acts performed after the initiation of 
contest. sas . 542 
Burden of proof reat with tho party a at- 


ee oe acces - 


_ tieking an entry ....-....2-....2-. eee 62,80. 


oe 492, 


Time may be extended for falctng under _ . 
Rule 35.....---- Meese sbe ceek .cuesesecakote - 40 | 
To be taken near the land in coubroyersy 
under Rule 35 . Lacie 
Obviously irrelevant att excluded from 


ie uitia nena, shat 


the record...... vets e ene tener newer en enes 385 
Fees. | 


See Costs. 


‘Pilimg. 


Seo'Eniry, Final proof, Settlement. 


No: Dar to. ONiry .23 so eetccercedeces test 

Of one who has exhausted his pie-emptive 

_ right is Ti Valid) see dicrudodseesccewatendaend 560 
Settlement after, but prior to inception 

of adverse claim cures defect....... .. 424, 451 
Rejected, on. appears no appropriation of 

the land...... iia oie Aaa SO a 404 
Amendment denied, Shere through want 


_ of diligence the true status of the land was 


NOL: ENO WD cite hiesst ecole Pacwee ease oc 496 
Rigbt to amend cut off by the intervening 
claim of another....-.....-.-.---.---------- 887 
' Section 2261 R. S. is a reproduction of for- 
mer laws with respect to second filings .... 189 
Second, not all owed in the absence of good 
PMG oecreol sg putas s Salaun a Dene wcemureats 387 


Second, not allowed where the first was 
willfully abandonea .... ... 
Right to make second, not considered 


“114 


Ce 


without application for some tract -.-...... 310 
Second, allowed where the first fails - 
through no fault of the pre-emptor. ... Serres § 


_ Second, allowed where the first was illegal 116 
_ Evidence of land claimed’ under settle- 


That the first, was made prior to the adop- ~ 
tion of the Revised Statutes will not war- 


rant a second ...........- tate os peices trays 189 
Final Proof. | 
See Naturalization... 

GENERALLY. — = poe 
Should be explicit .-..... 0.02.2 002220202. 258 


Knowledge of witnesses should be tested 
by cross-examination _........... wees = 258, 260 
Local officers may use their personal 
knowledge as the basis for cross- eeeTnIne 
WiItNOSBOS ..-... nse eee eee ee. ee 
False swearing in making, punished etteee. Ok 
Required to he made unew on the finding 
that the residence shown is not satisfactory 477 
As to cultivation should show the facts. . 
Local office may require-additional ....... 197. 
Cirenlar of December 15, 1885, directing 
manner of..:..:------ 
_ Offered . within shortest possible bas 


invites special scrutiny .......-..... . 847 


253. 





a page ( 


- ~ gaspended for further ‘notice in case of . 

: ‘Orror in published description of land ...... 406 
~ Should ‘not be submitted while questions — 
_ involving the right makethe sameare pend- 


7 ing on APPOAl. 2.60. se eee cece cece enee 265, BOB J: 


Under act of J anuary 31, 1885, made as 
other cases..-. 2.202. eee eee Leb ce tee eee 16 
Special notice of, to railroad company 

- Claiming adversely .....:..-....2--2+-2.---- 256 | 
-__. May be taken before judges and clerks of 
court by special provision of al Sle gies ant ; 


7 DESERT LAND. 


Must show compliance ‘with, tho law in. 
. form and spirit.......-..50s..-0..-2c ences ‘61 
Must show that the crop raised i is the Te- 


sult of reclamation... .-......-02-..---0-+:- Bi. 


The proprietorship of sufficient water to — 
insure. permanent — ‘irrigation must be- 


BUO WH, .Sacetvsecseteuss esse lio seers ‘51 
Allowed. after the papain of the stata- 
tory period. .... se eeed ee seeees. cake peewee ki QOe 

| HomEsrEap. ia i 

. Not made by guardian if ward has reach- , 
@d MAJOTItY .-..-----. +. 22 epee eee e cee eens 331 


Farther time, within the life of the origi- 

nal entry, allowed to perfect: residence in 
case of commutation .-.-...--...-.-..-2.2.- 557 
In commutation made as in pre-emption . 347 

In commutation must. be explicit as to. 


TORIUONCE 265 os ns eee beak eee eeeaeees eee 478 

. PRE-EMPTION. cee | 

Taken hefore whom.......-.-.---2+es-- .. 473 
Entire, to be taken before officer named in 

NOMCE2 cc uatet ccosee een cocame send wawss w--- 473 
Affidavit should be rade within thecounty 

in which the land is situated.-.....-....--. 63 


After, and hearing had thereon, further 
time to comply with the law not allowed... 322 


Fraud. 

Charge of, does not change the: established 
Tules of evidence......--- 00-2. .aceencecens 64 

Presumption of, not justified by sale made 
shortly after entry .-...--...-..--------.- .. 135 

' The government will not knowingly fur- 
ther a fraudulent design -.-.-.-.  .....-. 159, 308 

. For which judgment will be’ set. aside 
~ must be extrinsic to the mat ‘ter at j issus. ees 568 


= : Graduation Entry. 
| . . See Private Bniry.. _ 

| Hearing. , 

se See Practice. . 
Homestead. | ohh a 
-See Entry, Final Proof Residence, and a Sette. 
/ ment 


” GENERALLY. a _ 
Law must be songteued as a while: he 400, 580 
. No rights were taken away by the efuct- 
- ment of sections 2804 and 2305 Revised Stat- 





ote Page 
mend pre- emption claim. niet be main: ag, ate. aay 

tained at the same i ER OMPBEPer Sr: 402 Ps 

- Potal failure to comply with the law not 

7 exented by poverty......2. eleaneeeseees cose 186 hey, Uhh 


Claim not initiated while holdin ig as aten- 


One in military service may take, on show: 2 


; : ing due compliance. with the. law-~. eee te ne es 899 : 7 


_ Allowed to one who. has eureeny madopre- igh ves 
- emption entry eR Re Ne eg a AL 
_. Widow and heirs required ‘to. cultivate eh 
zs put not to reside on claim. ..:-.....-+-..- 433 

Intention to wrong another evidence of. oon 
po DM Ti go hres ures oe cee we BQ. 
Right to take timber. from claim. - eee 289 


Act OF JUNE 15, 1880. 


Construed with the act of May 14, 1880. . - 580 


ae ‘Right of purchase defined...... od uatets 466 , - 


' Right of purchase not lost with eaneella- - 


tlON Of ONURY sane Coldchisetenecduce es sures 21 Bt 


Only land subject to entry may bo pur- 


chased Mencsecaneentae ears howhawseuseeecscue 171 | 


Intervening filing bare the right of pur- - 


GRO ONO ssn seas SSE wed ete es ok 466, 498 


Right of purchase recognized in case of 
entry made by an alien who subsequentky 
declared his intention to become. a citizen... 564 

Hearing ordered, after purchase, on the 
charge that the cuouel entry was fraudu- 
Jent-......- DitgeradtstdelGncguceieestene She . 678 

Application to purcbase reserves the land. 32 

During contest the right of Purchase ex- 
ists until final judgmentin favor of contest- 
Bribe ees ea deh AG ee hee aes Sa aeeeeu 21. 

Application should not be carried to entry ; 
until right of appeal allowed to adverse par- 


ties has expired... .-...226 22. ceeeee eee eee 21 


Purchase hereunder not allowed pending 
contest concerning theright of entry. . - .436, 466 
Right of purchase cut off by uieeLvenDe 


* contest.......-- oko wd ceuuhawacdneeneausuee ls 580 
COMMUTED. 
Is a consummation of the homestead en- 
UG obs Pesca ctate knot suteusans eae oiae: 347, 442 


~. The original entry is merged in the come - 
mutation and follows the determination 


- thereof. .-...-.. Pere ee eee we eke vee OT 


Not the exercise of a pre-emptive right.. 441. - 

Right of, depends upon prior bai ass ae 
with the homestead law......:-+2222.-:-- --. 237 

Right to commute, extends to an entry © 


~ ade under section 2304 Revised: Statutes. i 399° : 


Purchaser after commutation and prior to _ 


patent takes, subject - to the: action of the kone 
rane Department .-.....-.-- Se eee ene BAT 


Six months’ residence after entry not e8- 


<PRSMUTML S268 learn anieeeaetue atecancs 218). ian 2 


Six. months’ residence required as an age 


os surance of good faith .: fied = seettcOeT, 347, 384 af 


Allowed though residence did not cover. 


-. gix months from CNbEy ss ave sede ee eee 287. | 


Regnlations under the pre- cenipiion law. 


~ govern as to residence bSet Gu iueese-tecse 20h 347 - ary . 
"Proof i am; properly includes residence. 847, oe a ae 
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INDIAN. CoMMIasIoNER. | 
Certain suspended Michigan, entries to be: . Right to obtain requisite information * 3 
examined after dué notice..-..... 2. .---.. 144 |. fore the rendition of judgment ...-....--.-. 316 


Right of, shown by agent’s certificate... 144 
Extent of compliance with the general law 


‘required .......-------- Peeeeretererrere es -- 144 
SOLDIERS’ ADDITIONAL. . 
A certain condition properly ee in 

Cer lillea tess oo eccd aca Satuuekae vere sso ene 323 

_ Bight to make non-sssiguable. hetes B aGutta 823 
Without proof as to military service there 

is no right of entry .......-..-5---..--5.-05. 323 


_ Status of certificates issued before and 
after February 18, 1883..-......--.6-----2-- 323 
_. Unlawful possession of land no bar to lo- 
cation by another ......... eUseedenten cee ae 
SOLDIERS’ DECLARATORY - STATE. ; 
| MENT. 


Entry not sinwed -for other land within 
Wife OF Qin eos beecea cde ea ccakstoetaces 


Right exhausted by aE ecreesraneeE | 


indemmity. — 


See Private Claim, Railroad Grant, Schoot 
Land, Swamp. Land. 


indi am Lamds. 


Commutation allowed of homestead entry . 
for Kansas trust lands lying within the 
former limits of Fort Dodge ey Reser: 
--yation...... S aacett eee cop henea eet ea hg tee 145 
Cash paid on commuted homestead entry ; 
for trast lands to be placed to the credit of 


the PINCNANG oo ete he ae ee. 148 


_ Rightto purchase Osage lands conditioned 
upon compliance with pre-emption Jaw in 


the matter of settlement hie eo ante eee 340 | 


instructions and Circulars. 
See tables of, page xiv. . 


iB urisdiction. 
Sea Practice, Patent, and Private Claim. 


Whether the Department acted without, — 
will not be: considered in a » collater al. Bee 


ceeding ..... Sei wane hata er nae ae ok 357. 


Will be presumed from the action of the 
Department...... ee eT eo 362 
Objection to, saved by soeeoa. fies -878, 440 


Land Department. 
GENERALLY. | ‘ 
| Administration of, ought not to be with- 
held trom regular business hecauseof possi- - 
ble hardship in a few cases .--.......-..-.. (144 


Must determine under what circumstances 
- the government will part with title ........ 316 


SECRETARY. sf 


Official duty of head of epanenent not 
mereiy ministerial .........22.2-.22.-sseee- 443 
May not authorize an unlawful act....... 67 


560 | 


A GAL BMOUb Joo esi coor ei hs easels 


The commissioner has anthority to deter- 
mine questions arising on special sale of : 
Wands ..-.- --- ane seen en nono n een nne tne newens 26 


LocaL OFFICERS. | - 
Judgment of, conclusive in coneteral cases _ 
80 long as unreversed 
Vested with discretion in matters of final 
proof..........- ’ 197 
‘Should determine the rights of parties to. 
contest and decide accordingly.....-...---- 
In deciding upon pre- emption claims act . 
EUG E Cs) Eh gana a eae CE ENR eg Ro 93 
Decisions of, as to matters of fact, entitled 
to special consideration 
Persons accepting employment. in local 
office, for the term of such service waive 
- the right of entry there.....-...-..--..-.--.. 77 


wet ewe eee ee ee - se ee 


Mining CLRAR. 


GENERALLY. | 
Law and regulations contemplate. that 
primary decision in, shalt be made by. the 
WOGaL OMCO a hves iieiancs a Seb ewn toe eas 
-« The case coming up on appeal from the. 
’ local office without a decision on the merits, 


_ the papers are returned for its.action ..... 376 


Under which the requirements of the law 
have been compree with. confers a . vested 


When applicant’s affidavit may be made. 
874 
Application for entry not properly fol. 
~ lowed up confers no exclusive rights --.... 30 
Certificate as to expenditure upon claim 

should ‘be filed with application or during | 
PADUCATION 26 oc on tiecnie ea aaa eens 17 
poses to muarerrate date of application. 
874,515 — 
Error in boundary of claim as shown by = 
survey stakes may be corrected through the: 
surveyor-general’s office....... PJcLeteet esas 
The stay of proceedings, resulting from | 
adverse claim, removed by waivor ...... 120, 376 
Adverse claim must be asserted within | . 
the period of publication...-....-.......... 30 
Waiver of adverse claim effective when 
tiled i in the local office without_reference to | 
pending jndicial. proceedings thereon....117,376 
. The judgment of the court does not gobe- 
yond the right of possession..........-..--- 314 
Hearing as to character of land and compli. | 
ance with the law ordered after successful © 
suit against adverse claim ....-.-.-....-.2, 314 
Alien, after declaration of intention, may _ 
take advantage of his previous acts dons. 
ander the Mining laW 5-2. jecssea secs 7 506s 569 
Circular of December 14, 1885, modifying 
the practice nndér the Good Return Placer 


THING COCISION 5.455 ceb0s Sel Sete ew acesees 874 


Labor and improvements on land excluded 
from claim confer no rights wind debe eeaets 160 





; Page. 


Lope. 


Survey | of Gonselidated éigiin embracing 
: several contiguess lode locations allowed .. 362 


_ Additional proof allowed though the dis- 


. covery and improvements appeared to be on 
land excluded from the claim. ..-.........-. 160 
Failure to assert an alleged right in the 
courts, on due opportunity, debars its con- 
. sideration when set up by an assignee who 
is not an ‘' adverse claimant.”’.............. 271 
_. Dismissal of suit by adverse claimantheld 
_- @ waiver of claim to gronnd in. conflict, 
‘where ‘the lode Passed through the pur 
placer claim .....- Moat eteeeieeene cn ee 278 
Protest or adverse claim should be filed as 
 -against an application to protect rights tin- 
- der.a prior townsite patent...... ..2....... 555 
. Claimant for alleged known lod: should: 
aooy for patent, though such lode is in- 


eluded i in placer patent issued to another -. 494 


The right to determine questions of pos-. 
Session in the courts necessarily involves . 


all matters incidental thereto ...:.---..---- 273 


: MILLSITE. 
Location on formineral land, not eontien: 
- ousio lode, protected from subsequent town 


«Site appropriation..-...------+++- Rata tid atais - 212, 
‘PLACER. | 
Application not limited to ‘nels loca-. 
GOW eed weoes occ sees et wobene sae 2-221, 284 


. Though the soplinaton cover ‘several lo-. 
cations, proof of $500 expended on the clain, 


| “as applied for, is sufficient. .... .......- 221, 874. 


Where application. covers several loca- 

. tions, an adverse claimant may show aban- 
donment of any one of such locations -..... 221 
Preliminary showin ig of expenditure neces- 
gary to maintain possesion required on ap-: 


if plioation pew peewee ewe vee. Gumareuweweaels 874 


- .. How proof of annual expenditure should 
- be shown gueas: Ak moneiesuceaute wae ess dal, 374 
Annual. expenditure required on each lo- 
cated placer claim.....2. .......-2-2+..223, 374 
Several held in common kept alive by work 
done upon one of them............--..--.+. 221 
Re-location of claims never adjusted tothe _ 
public survey allowed .. ipomeneane yea’ Se wna weed 


Wine ral Land. 


See Townsite. : 
So known would not pass under the town- 


_- site patent ....-. foie ou welat taeee wasine ule in etre .. 556. 
Must. be shown such as’ a present fact ... 478 


So held under the evidence. seat vostenes 104 
Oil Jand held as mineral...........-1.- 60, 284 
Proof that neighboring land ‘contains oil 
not snfficient to defeat agricnltural entry 
of land returned as snbject thereto ......... 60 
_. Exemption of, from school reservation... 78 
Locations prior to survey not in conflict 


with reserved. school sections.....2:.....---. 96 


Vested right i in, ‘not affected ae the act of 


March 3, 1883 . 1 ences cee enn eeee ee netnee -. 476 








In Alaska, regulations concerning. ae ae 128 = 
_ Order.of March 24, 1885, suspending action — 
on mineral applications for school lands re- 


-voked .-.-----.-++-+- tyndinetesadougevesneese O8L 
Mortzagee. 
See Entry, Practice. | 
N aturalization. er et ee ee 
Is effected through the oath... ree be 
Has a retroactive OMOOb 2 ood teee ta Sous ~ 565 | 


- May be shown by copies. of pave pa- 
pers, where final proofis made before a amoffi- 
cer ofa court OF TOCOIG = oewsices veicn es cece 210 
Declaration by the father, “dung the mi- 
nority of the son, does not. confer citizen- 


County courts of Color ado are authorized. 
E to admit aD. alien to citizenship... -- 24-107, 34? . 


Notice. | 

See Practice, | 

Officer. aan | | 
Ministerial powers as arbionl: within the : 


-. Erroneous advice of; will not. warrant a 


_ Acts of, not always conclusive as Bpeense: a 
. the Povernment ..-... 2. eee eee ee scp teens 424 
_ Integrity of, not. guaranteed da the gov. a 


Failure of, to perform duty will not preju- 
‘dice Paice eee nhd easton ance OG OO: 
| P ate nt. 


See Private Olaim. | | 

oo urisdiction of the. Department over the 
land ceases. with patent ..-..-...178, 258, 344, 896 
Issuance of, cutis off . confirmation under 


_. section 1 act of April 21, 1876. ...:..2......: 844 


Under, the doctrine of relation i is invoked . 


Discovery ant location antedating town 
settlement, the reserving clause will not be . 
‘inserted i in a mineral patent .....-....-..-. 278 
On entry should contain reservation of ac. 
quired. railroad right ot way’ and station 
gromnds.....-.--.-+-: ana ryeeh rane eee feiss ae “523 | 
. Matters pertaining to execution ae ‘ie: . 
livery of, to be determined in the: General 
and OMG66 = 2sscc.ccdnsehe faucet eo teessn B75. 


‘Hearing ordered in’ ‘ease of undelivered, * 
there being a variance between the applica. 


_ The ease of United Stites ¢ 0. . Schurz. cited 


Issued in contravention of the record is 
void and will not be delivered.....-..-.-- = 498. | 
Suit to vacate, not advised on the request 
~ of one who has himself not complied with | : 
the law scleprian cadets Sacuwiee oritecsttnes, OV | 





~ ship: upon the son’ ....- 22-2 .22- see ee eee 116 : ; 


~Vimitation of the statnte...-.....-..--..--:- 153° 


violation of we eo sce uae ererewenmey (4) : ae 


ernment ...:. satsidhen onatmdcosnasee tanh ee tee 42d : 


to preserve a right, not to create one. ...... 117 : | 


- Delivery of not essential to pass title 345, 500 . 


é tion and. certificate. ieee eee a iia oieiee oad “422 sf 


and distinguished .......-.-....2---2.----- ae ee 


'. missioner .......---.---.-- -ee-e-e eee ee 


INDEX. eo 


or 
Issued for siioats claim will not be at- - 
tacked 4y the government on the ground ' 
. that the grant was fraudulent and confirmed 


throngh fraud..........-...----2-0 c.e eee eee 566. 


Suit to annul, not advised where the ap- 
plicaut has ample remedy in the courts..... 366 
Not attacked by the government at the . 
request of one who desires to enterthe land. 396 
_ Issued through mistake for lands reserved » 
may be canceled on suit of the United 


Suit to sot aside not advised, the govern- 
ment having no interest in the land. 366, 373, 557 
_ Suit to vacate a void, advised to prevent — 
G PUDNO WLODL . os. stead siwaspensenctaeses 416 
Questions involving the rights of alleged 
innocent purchasers left to the Department 
of Justice in advising suit to set aside pat- 


1 ee a EE ee EE OP ERE E ES Pe St 573 
CERTIFICATION. . 
Conveys full title ..............- ieee - 206 


Jurisdiction of Departmemt ‘over land 
coases on certification of same to railroad 


COM PADS. ses se seu xanee Cseree acted aves 206, 301 
Rights under, held inferior to prior equi- 
DOA esis tue ws se tee ee dw eae oueeeses es * 821 


Though erroneously made, deprives the 
Department of further jurisdiction over the 


Plat. 

See Survey, Application. 

Practice. 

GENIRALLY. | . 
See Onntest, Contestant, and Evidence. 


Rules of. ee ae an -piueoeue COD 
Rules of, cited and construed. eo page 
‘XVi.) 

Rule 70 amended.-.......--...2.22.-208-- 284 
Rule 81. peice auras sis aan 285 
Rale 108 amended.. cnevaeweawd .. 336 
Rule 114 amended... ...22-.....002- cece es 495 
Rule 114 construed..-...-. ....-....--... 314 


Rule 114 requires but the transmission of 
the papers filed in support of the notion. 
The government may at any time institute 
inquiry as to whether the law is being com- 
plied with .......2.0202.0220000. 236, 239, 249, 280 

Error on the part of the contestant will 
not bar the government from acting upon 
facts established on trial.... ..........2.-- 512 

‘The Secretary will not advise as to the 
disposition of a case pending before the Com- 
----- 309 
New charge by contestant must be hela 
for termination of pending case . pativat ek 
Judgment by default erroneously rendered 


_. after general appearance................... ' 492 


_ Motion to dismiss a contest before the 
Jocal office not required to be in writing.... 207 


. ‘ . . ft 
Eu parte case returned 10 Commissioner, ~ - 


where additional evidence was filed, pending 
| appeal from his decision ...... 2... 22.2... 446 


. 275 | 


Baie. 
Oral hearing not allowed without notice 


tO-all parileds.. aoe cee cetses seca sosse ee 32¢ 


Record entry of order should not be oblit- 
erated. Khaadienengurses 385, 554 

Rejection of application should be duly . 
noted under rule 66 ..........-..... 2+... 350, 535 

Dismissal of suit on defendant's motion 
obviates the submission of evidence on his 


ee 


DOG cous ete st aoa ieoh mua nds 275,355,412 
Hypothetical questions not considered. ..310, _ 
389,393,451. 
Order dismissing hearing not interlocu- a 
SMORY So Boe vende eae dees sedumwaoniae, ede 
Under circular of July 31, 1885......- 508, 545 
AMENDMENT, © 
See Hniry, Fiting. — 
Allowed where the rights of the parties 
are not prejudiced thereby..--......2...--. 538 
Granted where the record farnishes mat- 
ter to amend | ca ee ee ee voces . DBS 
In the place of, after judgment anew con- | 
test is allowed ....-.-....-.2 ee ce eee ees 290 
APPEAL. 
Will lie from decision of the General 
Land Office upon the merits of a case, though 
irregularly considered ...-......---..-.----. 430 - 
Allowed in lien of certiorari ......-..-.52, 332 
‘Interlocutory decision uot reviewed on... 94 
Right of, recognized ...-.-....--.2-..-. . 52 
Not allowed from discretionary action of 
the Commissioner. -.-.......--.----2.---2--5 269 
Will lie from order canceling entry .- 570 
Mortgaree or DErchaaer after entry eniti: 
tled to. ..-...--.- ee rae ree wocthen 544, 570 


Matters pending before the Commissioner 
for his decision will not be considered on .. 284 
Matter within the discretion of the Com- 


missioner not subject to... -..-..-... .--. 162 
Right to, lost through failure to file in . 

TANG: eco au wast is: weer e ataweaee eee os 331 
Waived by f allure to file specifications of 

SIPOR ss sab ween douse ooeenee hs sas eee eueix 551 
- Should not be denied prior to filing ...... 53 


Right of, runs from date of notice of de- 
cision .-.-...--. Bt Cerin en bane -.. 244, 271, 
From Commissioner if defective will be © 
dismissed by the Department.......-....... 348 

Party recognized hy notice entitled to.... 53 

Rights lost through failure to, cannot be ~ 
set up after the intervention of an adverse — 
ClO Giese patna steroids desu .. --187, 414, 532 

Papers to be retained in local office for 


thirty days after notice of decision, and re- 
port then made whether appeal has been 


POE OR Sa. 6 GC ecaccasd sista eleteswi ies’ Marve 203 


Should suspend all action iu the local of- . 
HGS Gepio terse nour aol ease slsielstat, 23150042, 905 


Papers: were properly not transmitted on, 
where the case had heen considered by the | 
Department.on review .......-..-...-. -+.. 227 
Where a party has had a full hearing, with. 
decision.on motion for revicw, his case will 
not be again taken up on ee! pee 
that the right of, was denied.... ......2-.: 227 





~~ failure to appeal below when the case was . 
es properly disposed of under Rule 47..22 .... 277-| 
Waived by tbe initiation of new contest... 382 : 


Must clearly. spocify alloged errors...--- - 343 Must be ‘by. personal service, under Rule — 


~ Want of, exoused inthe absence of writ- - 


ten notice of decision.....0.2.. (Ging soe tenee ole 


Case confirmed under Rule: 47, not consid- 


— ered on: appeal eroenh for jurisdictional . 
- cause. Sita datelenteeceaes wet wee et aes: asee 571 | 


Right of, from. ‘Conimistionet lost through 


~~ Before local offices not affected by State” 


os : procedure. -....-... butide ee heeceeeee ouats 846 


In the absence of, from dismissal of con- 


ee " test, before the submission of evidence, the: 
a entry should not be canceled without far- 
ther Hegrittg’ «24% ten ccesude atoek anv aesecdower. ‘a4 


a Filed by attorney, who ‘has not furnished au- — 


thority. as: required in cirenlar of J uly 31, 


1885, should not be dismissed withont notice - oh 
"* “wnder Rule 82°....2... iit cuidine ccd ynaie tee 569 


Reinstatement : of contest having been de- 


F . nied by: the local office, the: right: thereto | 
may be tested on UP Peal saa 2502 Pinevseese = 513 |, 


Not lost through fraudulent waiver by at-. 


oe PORTE aetna tea eet Onl a 332 | 
Withdrawal of, hy atiomey, conelusive.. ore 


aust Conrmuance. 


— Cannot be effected 6 ‘ier mere agreo- 


- ‘ment of the partios....:.-..2..../Jiee..2- =: 284. 


Not granted, after admission as to the evi- 
. dence of absent a ander Rule 22.. as 385 


eu HEARING. 


‘On special agent's report. 62, 65, 80, 275, 340, 
508, 545 
Ordered on charge of fraud and doubt a 
tothe correctness of the record...-.:--.-:-. 265. 
> To ascertain facts where the case came up. | 
) on. ex parte evidence.....--2-+0+------ rere 168 
Notice. oo dae fo 
Regularity of, nresised Seta: ebeedecbI0 
- Of decision should be in writing. Se veante) o 


i. Service upon attorney of record sufficient | 
Presnmed from relation of attorney to the 


7 - various parties ........022+c220--e= ere Lan 
= cations at settlement... ... 
* @eftned :.cccaeteaceosneee dooce Scirus a O4y 280» 


The essentials of Service . by publication 


‘Publication not: allowed except’ on show- 


_ ing of diligence: to procure personal service. 


84, 537 
- Publication of, not allowed without the © 
- Gontestant's affidavit ...... Mtaseeesenceees . 229 
. Service by publication requires. the mail- 
ing of registered letter .-...---: -2-.--.6--- 378 
“Want of | proper, defeats subsequent pro- 


: ‘Rights lost through want of diligence in 
giving 


- Actual, in the absence of legal, does not. zt 
put’ the opposite party on his defense -..... 378 
Want of, when waived by g general ; rappoay <a s a 
i ‘Statutes presumes an actual prior residence. 200 be Pe 





ry 


“Want of, to the. defendant may ‘not be. 


‘pleaded by a stranger to the record.” atts Ze. 187 : re 
- - Should be given before considering motion Wee ess 
_ to GIBMIGS 3.0072) xbelehus ie eee eet ac aes 489 ee 


Right to legal, not waned by. piosesiing” 


| to trial, after objection..............378, 440, 67 Owe 


Of motion. for review should be given | 


_ Thirty. days sufficient. under Rule 35, 


Si though an earlier date is fixed therein for 


he ene OVAMENOG + s-.-sipanieesenteensteeses a 

| Ruconsmeratrion. eed a ae 

Allowed on showing that notice of decis- gs eo *. 
ion was not received 22-22-22 2.-..eceeee eee . 242.0 

‘Right. of, waived by cleeting to proceed, hiek aS 

| under the decision ...........2.42 oo Te e. Tages 
‘Not granted without notice pen eeeeetece es 145 

‘REBEARING. -* st | 


. Ordered whére the case - -rested upon, en. 


"parte VIG OriO6 255 Sask oo as es oes es : Sot te hee 


Not granted on. allegation that he: evi- 


Failure to comply with the law since the 
deeision is matter for new contest. but. not .- 


, for rehearing ee saee weil ~“—Preaee vene 185 a ca @ _ 2 


| Review. 


pa Motion for; etient in case ae newly. dias: = 
covered evidence, to be. filed within the 39. 


: days prescribed .-..-.-..-. eteereeseceee eA, oo - 


'. Motion for, should be verified ..--.-.-.... 252 a 
Not granted. except ¢ on 1 fall hearing of. ali: 


: parties ......... eo be pa nk ee 84,106. pais : 


‘Not granted where the alleged newly dis: 


covered evidenve was of record .......:..-- 511, 
Second application for, not considered . ++ 883 


| Pre-emption. | = . 7 
_ See Filing, Entry, Residence, Settle ent. 


Right of, as: against adverse claims, rests 


upon priority i in settlement .......02.-...- ‘a 493 =. 


- Claimant must. have the panel qnalifi- 


No validity in the filing and setliomont of — 
_ one who ‘has exhausted his Preemptive : 


. _vight-........ Ligdenes ca eee cae cass . 560° - 5 


Right of, not seaiired nee settlement upon. 


| land under control and occupation of anotber 124° ; ee 


- Declaratory: statement is for ‘protection. 


as against the claims of subsequent settlers 514.0 
Right of not dependent x upon filing declar, 
| le -atory statement ...-.:-..2.-.-.6: wogene 2-2 BIA) a 

ceedings Pee er Ten ee ee ee 897 crn 
Surisdiction sequired through - ----425, 440, BOT |. 


- The purchase of improvements already | 
upon thé land cau yeteny, to making the 


Use of: land for grazing ‘purposes: held to 
be cultivation, . ibalate es aehave 
“The second dlansé of section 2260 Revised — 





Page as, ae 


within. the. time for.filing such motion Aires ae a 


-/ dence was not properly transcribed ......-. 184 2 Pa 


aS aeons. 2 e216 snnte S 


y RANNG oF areca eee Ae Sled dene ceacn+ BO, 68,250 00 202 
Cultivation i in person not requisite. .....- 56 oe ee 


cepdvadoen omnes taeu 502 : ae 


. INDEX. 


‘The first clause ox section 2260 Revised 
_ Statutes does not cover land held jointly by 
_ the pre-emptor and his wife in Dakota -.... 432 
‘Bar under ‘second clause of section 2260 
‘Revised Statutes removed by deed, in good 


. faith, from husband to wife ----. ake . .. B55, 482 


.Guardian of miuor heir may file the nec- 
OSSATY PAPETS ~~... 2. ces seme ee wenn ee ween 139 
‘Mortgagee after final certificate entitled to - 

be heard in case the co is held for cancel- 


TRON pews ot raesGae ae Gl apedese penser ties: 544 


Marriage of single woman after filing and 
before final proce defeats the right of pur- - 


chase..... Sis ae ee tac ue aaa iain 70 


Good faith to be determined from the cir-- 
cumstances surrounding each case....:.---. 86 

Compliance with the law allowed to be — 
shown on the removal of statutory disquali-. 
fication. JidGed a cic sepa suet laut eee ameter 420 

‘Suspension of plat aonsidered: as an ex- 


. euse for non-compliance with the law...... 833. 
‘Right to take timber from claim....-..... 289 


Private Claim. 


Not reserved. until foundaries are identi- + 
Mis eo ee a ee ‘294 - 


Surveyor-general to ascertain extent of .. 431 
Finality of survey determined by failure 


to appeal....-. Ue ciee dew tacawrensaeheSae: Baas 508. 


Preliminary survey of, allowed on dapoatt 


of sum to cover estimated cost.....-. 2-430, 482. 


Lands excluded from, on final survey re- » 
stored to public domain ...... selena sais 579 
Boundaries of, established by adjoining 3 


- PANCY ..-- 6. eee ee eee eee eee eee 360 
Exterior boundaries of the Rancho Azusa 
specifically defined...-...-.- Neiige jwkccwek 357 
A survey approved prior to the act of — 
June 14, 1860, duly published and ordered - 
into coud and pending at the passage of the 
act of July 1, 1864, is final ,......: peiceata Since 102 
Held as ‘‘sobrante” in the sense that it — 
applied to the surplus land limited bythe - 
~ lines of the surrounding ranchos ....-..--... , 94 
Survey of, not: disturbed on indefinite 
charge of ffaud .....--..----.------+------/ 508 
Form of patent for, and to whom the same 
‘should be delivered matters for the Com- 
missioner of the General Land nee to de- . 


) GORING sie Sg deka eines seas csweceine se tease 375 
Error in judgment of Commissioner in | 
location of, will not invalidate patent. ...--- 568 


“Want of due publication before appro: 


of plat.as affecting the patent ........--.--. 566 | 


Under the act of confirmation the accept- 
ance of patent was in full of all further 
claims .--. . 

Final decree of board and district court 
CONCIISIVO vx a Save ste eecwes Est eseee sce. 566 
The grant slaimante held estopped by the 

settlement rights of others from disputing — 
the correctness of the survey. SuseeoeResat 546 


Page. | 





~— «6605 © 
Page 
Conflicting with claim of State (Louisi-— 
ana) cannot be settled in ex parte proceed- or 
ING. ose eee eee cee e ee ee renee outs savas 2473, 592 


Falling within the act of July 22, 1854, is 
to be submitted to Congress for confirma. 


Act of June 2, 1858, does not necessarily 


.. inelnde a claim confirmed by a prior act ... 129 


Under the act of June 22, 1860.......-. 473, 502. 
Jurisdiction of the Secretary under the 7 
act of June 22, 1860.......-.. iis tisceieeaad A765 
Certificates of location ‘will not issue ex- 
cept in case of actual loss ........-.-.....-- 129. 
The issuance of one set of certificatesin 


. satisfaction of a grant exhausts the Juris- 


diction of the Department..........:...2.... 13 | - 
Scrip not issued under act of June 2, 1858, 7 


- except in case of conflict with prior con-— 
‘firmation...... euciete teh hiot Beiee wee ectce 129 
Rule upon the Houmas claimants - seetin se Bloom + 5 


Private Entry. 


Right of, only after public offering. esedepes OO. 
Must be equal opportunity for ‘pias, 
to all persons. ....- Soneees hohe aw eaves een aes 311 


Not allowed, for land reserved through . 
erroneous marking, until after regular res- 


‘QOTAHON vace>.t a bac ds eeu steeeae specs toned ewes 311 . 


- Allowed to stand, though admitted pend. 
ing the disposition of a prior claim...:..... 364 
Reoffering at public auction not required ; 
in case of temporary withdrawal.........-.- 155 

Under the graduation act of 1854 no public - © 


- reoffering is required .....-..-.-----.-+..-.. 156 : 


- Where the land was once offered, then in- 
creased i in price, again offered, then declared — 


by Congress to be subject to sale at the first 
price, and thereafter entered without fur- 
ther offering, the entry i is s held voidable, not. 
NOI wea cerersersiwcwes ind seeeeeuanes ~~. -152, 285. 


The case of Eldred ». Sexton cited and © 


distingmished. ie, 0.5. c2c-~ seca scdontcavie 152 


Restoration notice is to notify the public 
tbat the land is again for: sale at the’ mini- 


maT PEIOe sot eatce ous o hand 8 eas oe 156 


Restoration notice does not take un place 


of public offering. .... ey en ee 156 


Not allowed for lands restored under the <a 


act of January 81,1885. ......---+e00-++00++- S| 


Public Land. 


The term minimum” means the. least 


price at which lands are to be sold......--. 54 


Not withheld from settlement for an un- 
reasonable period pending the assertion of 


a claim thereto.......-- Metta comedinee ae 
-Inclosures of, unlawfnl. .-.. ecaea te euswie 392 

Improperly withdrawn for railroad pur- 

poses restored 1o the public domain. -...... 459° 


Plan for opening to entry lands formerly ee 


_ reserved under the Nolan claim....--....-- 479 - 


Open to entry after eancellation on con- 


test, subject only ¢ to the sume of the contest- 





me Page. 
ae Public Sale, 

Has its origin in the act of 1820.......... 156 

- Object of, to enhance the PYICS s2656 55523 156 


s Purchaser. . 
See Entry, Homestead act t of June 15, 1880. 


Railroad Grant. 


“ Construed against the meahtaes . 216, 429 

Entry existing at date of grant ieltne ef- 
fect excepts the land.....-.-206, 281 , 405, 421, 438 

Prima facie valid selection excepts land 


from the effects of... 0.2.2... veesescbeee 438 


} Land in reservation at the date of the 
grant and definite location i is excepted from 


~ the terms of. the. grant ...........2.......94, 429. 


Discovery. of the invalidity of school se- 


7 ~ lection after the right of the road attached 
-willnot aid the grant ...2...2.........- 437, 578 


.. Not defeated by settlement where the fil- 

. ing showed that the land was not claimed 

~ thereunder...-- SR ee eee ere ered 401 
Neglect of settler to ae entry will not 

operate to the benefit of the grant .-.-..... 256 
Priority of right as lietween a setiler and 

the company determined by hearing -.-.... 256 
- The extinction of Indian titles after the 


ae. ge right of the road attached will not inure to 
. the benefit of the grant .........22....02... 429 | 


The effect of a prima facie valid entry, ex- 

~ isting when the grant became operative, un- 

changed by the subsequent declaration of 

the entryman that the entry was fraudulent. 421 
Land sub judice at the date the grant be- 


ae comes effective i is excluded therefrom..-... 100, 


357, 397 
. oe An easing dsidlement when the public 
land laws were extended over the Territory 


pars operation of the grant.......00....2... 341 


Land in common limits of Central Pacific 
“and California and Oregon roads, if excepted 
from the grant to the former, pass tv the 

Sa latter, if public, when the map of survey was 
AMlled ose. ted counts aide Lele. 484 

Right of the ‘California aad Orcon Rail- 

~ road Company attached on filing map of sur- 


P MOY cats eeeaactetusa sn, Secmetecncetonts 484 
Offered land excepted from, by unperfected © 
settlement claim (Central Pacific) ..-..- ‘sous aoe 


‘As the line of road (Atlantic and Pacific) 
- terminates at the Pacific coast, there was no 
authority for a withdrawal of lands along 
the GOARGS: sa pchecceesen thestieet pace cece: 458 
-_- Relinquishment of the State (Minnesota) 
after selection cuts off the right of the com- 
PANY «+ +--+ oes ne eres eee ee eee eee eee + B00 
- The status of lands lying pon the bound-- 
vary lines of a private claim determined by 
-. the major portion thereof -..... eet Da erstseee 98 
- The‘ Eberle” case discussed Seettue teens 100 
The right under the grant remains the 
_ same, whether the survey proceedings in 
- the private. claim were dismissed for want 
oe of prosecution’ ” or eae jendes -. 100 


‘om 


Bais. ie: 
The additional pant of 1865 (Minn. ) was 


one of quantity requiring selection. --... 282, 428. eae 


Lands falling within the limits of. the 
Texas Pacific were excepted from the grant 


tothe Southern Pacific. ..02..22..220c08-5 + MB 


The failure of the company (Southern Pa- 
cific) to establish the conn ection namedin the - 
granting act, and its orn effect pon 
the grant. syste ae ect ea tii eee Ie. 

The forfeiture of the Tesas Pacifie grant 320 
included lands along the branch line of. the: 


‘Southern Pacifie where it passes through — 
- lands withdrawn for the former company... 215. 


The clause, '‘ That any and all lands here:... ~ 


- tofore reserved to the United States by any 


actof Congress * * * * forthepurpose 


of aiding in any ohject of internal i improve-: - ee 


ment. * * * * * be, and the same are: ce 8 
hercby, reserved to the United States from . 


the operation of this act,’ construed. -...-- B78 


Under the act of January 31, 1885, no lands ems 


-were forfeited along that part of. the road 


constructed (Oregon) - ee re 15 LA 
INDEMNITY. pera 
No right prior to alecian nen - 256 


Priority in selection determines rights de. a 


pendent thereon to land in common limits. . 426 oo | 


Lands excepted frem the grant nob subject 


to selection thereafter . .--.- phamteee as ee as: 407° St ace nS 


Land covered by entry at. date of indem- —- 
nity withdrawal is excepted therefrom and 
after cancellation of the entry is subject. to. . 
entry or selection by the first legal appli- 
CBN aids oe se es oe) 200. ee | 

Pendency of preemptors appeal reserves. 


the land from selection ....... bused Se ci 282, 404... = 


‘The act of July 13, 1866, provided for de-— 
ficiency in case the road ran nearer than ten 


~ miles to the State line and did not apply to. 


lands cast of the re eae Paul and Du- 


Under the.act of J uly 13, 1866, \ doficien- - 


cy” and “ lieu” lands occupy the same status 407° : : — 


Indemnity. selections circular. ‘instruc- i 


tions, August 4, 1885.........2-..05....24.. ae 


Basis for selection to be donee A 90 


Selections to be made nearest thelana lost. 90° 


ACT of JUNE 22, i874. 


Hearings directed where eStilsed on 8e- aa 
lected land claim the beniit: of. Folinguish- att 
WNOUG 32223 Jose sass secaed eee ead (148 

Entries and filings allowed on- eselected: es 
land on prima facie showing that the claim 


is within the terms of the relinquishment. i ge 


The company given opportunity to con- 
test claim of settlers to: ane: benefit of the ° 


relinqitishiient. s.%26--252)- 20-2. -esc.c 2, 148 ee Ea 


The Commissioner of the General Land 


. Office. to determine. who are entitled to the ee Oe 
benefit of the relinquishment.. Pe ee 1p oe 


- Relinquishment of unselected. indemnity 


lands not recognized..-.....--. Le cee 127 2 Sasi 
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a a ae pee [oe | Page 
ACT OF APRIL 21, 1876. | Relinquishment. | 
Covered. all cases that had not become See Application. : <7 
- final prior to its passage......----....--. 208, 344 Takes effect upon ‘filing. --....123, 188, 196, 50€ 
 Riewr suis dao GROUNDS Cuts off all rights of the entryman..-...20, 587 
anes ATH Not filed conditionally .........---:..-++- . 450 
See Timber Trespass. _ Is effective “whether. the entry is valid or | 
- Instruotions of August. 29, 1885...-.- we. 150 | - invalid ....-.. pies A ee ee ae ee 
_. Plata showing, should be ‘ub wnitted Procured through duress is void.......... 281 
; through. the Genéral Land Office....  -..-. 525 As affected by interlineations ........... 400 
‘Sale of, warrants cancellation of entry. - . 522. 


' Location of, to be approved by Secretary. 525 
Entries subject to prior location of..---.. 523 
Each station as located must represent ita , 
particular section of ten miles. -- 525 
Locations may he disapproved where the 
intent of the act is not secured. :.......--- 525 
"Act of March 2, 1875, grants but the use - 
of land for the purposes specified.........: 


 ‘Begister and Receiver. 
See Land Department. a 


Rehearing. 
. See Practice, 


Kes Judicata. 


The head of a Department will not review 
the action of his predecessor save in excep- 
tional cases ........... Mwentareaces 6, 252, 328, 482 
Acts done under a law in force are not af- 
-fected by a subsequent repeal of the law... - 
Rule of, will not prevent review of decision 
rendered by a.former head of the Depart- 
ment undor mistake of fact 
That the former decision cannot be exe- 
‘ented should he considered.---... pemeeeied ae 
Plea of, will not be entertained where the. 
- decision has not heen carried iuto execution 
and the case falls within the terms of the 
actof April 21, 1876...---..----... 20... .+4. 


i ee ey 


208 


-_Doctame:t defined and case distinguished 428 | 


_ 208 
| Rule of, not applied where the issue was 
_ solely between the claimant and the govern-- 
ment...----.. 
Judgment having gone to patent it: is 100 
late to invoke the act of April 21, 1876...... 
Not held where due notice of decision and 
right of appeal were not allowod........-.. 
Approval of entry not, where it was pre- 
sumably under suhsequent consideration .. 286 
Former action of Department in adminis- 
trative matter not conclusive 
Plea of, not good when the tribunal had 
no jurisdiction over the subject decided. -.. 
Decision of the Commissioner as to pri- 
ority between two parties will not preclude -— 
his successor from passing on the final proof 
subsequeutly offered by the successful party 558 
Refusal to recommend suit to set aside 
patent not conclusive as to succeeding head 
of the Department on the presentation of 
new ground for such action...... 


wenn een nner tenes 


460 


577 
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476 


. -249, 405 . 





Accompanied by declaratory statement ile. 

_ feats simultaneous application to contest... 363 
Refusal of loca) office to act upon, should 

be followed up by appeal to Bee rights 
claimed thereunder .-...--... 
Filing of, ‘will not disturb noone a 

, VORB TIQHUS: cscs wndewd ci dicmescwtes ce sce 
- When filed as the result of sarteatd inures 
to the benefitof contestant ....-..-..-.. 

' Not the result of a contest when made be- 
fore, and filed after, the proper dismissal 
CHOPCDE ise Boe ee eee voces pecced wa vennes 
When not the result of contest bepadiinnwes 
Filed with notice of pending application 
and contest, is in aid of the latter... ....-. 
‘Filed, is in aid of pending suit charging 
SAlO THGLOO! os Seance natch twine terease 
May inure to the benefit of second con- 
testant, if the first contest is shown to be 
. fraudulent .. eer or 504 
Held in aid of contest that followed the 
law and regulations as in force...-.-.- ae 


teeepreecdes, vo OBO 


127 
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Repayment. 


Not allowed for entry reltnauished on ac- 
count of uutillable character of land....... 133 
Only allowed where title caunot be given 293 
' 187 
- Refused where the loss resulted through — | 
the fault of the applicant -.--..:-..-..-.--- 
Not allowed in case of patent.prior to deed 


of relinquishment .............--. .-.-.--. 298 
Reservation. 
See Railroad Grant. 
Reside nce, 
GENERALLY. 
Effected through Pe combination of act aud | 
intent...-..-... eee ree eee etree 412 
Discussed generally .....-.....--- - 200, 301, 412 
The place of.one’s domicil............. 200, 330 
Place of, where one’s family resides...... 394 
_ Established from the time the settler goes - 
upon the land with the intention of making 
his home there. .-....--...2-0- --- eee eee ees BBO. 
Must be both continuous and personal.. - 200 
Must first be acquired before absences © | 
will be excused ......0 ...- eee. eeee ee ceene- 167 
_ Want of, excused in case of continued sus- 
peusion of plat.....-.-.. 0. .2--222+-.--+-- 333 » 


. Not maintained by occasional visits to the 
land suVedentapeiedelas eas .141, 235, 301, 308, 349, 413 





 Yohabitancy-# must exist in: auaoon faith to 
- the exclusion of a home elsewhere... . .301, 412 
Total mane of, not excused by pover ty-- 186, 


a Fear of bodily danger ¢ considered 29 an 


OROURG fue. we wa colday sees yetused eecees es 378: 


Forcible ouster excuses failure to eae: 


and Guitivate.......-----2-6.26. Seep See 333 


Temporary. absences excused where the 


oe circumstances warrant a finding of good, — 


3 faith .. ae, eeeenas 


5 eeiwaidte tat, 62, 80, 200, 260 
3 The quality of x not considered before final) |. 
- “praof tg Sci (. Seas ene mI NT? . 889. 
+ In good faith cannot be mistifained: pon os 
two tracts at the same time ............--26, 462 
~ Oceupation through a tenant is not ...... 412 
- And ocenpation | notice of claim.....-.- .- 808° 


_. Holding office and voting in another — 
county will defeat claim of residence...... 62 
~~ Dwelling-honse. may be partly on: land 


- not.claimed vateneteteceeeeteceenescenen ees 62. 
HOMESTEAD. _ ; | 
Commences with entry. as eared pee Serene 462. 

Generally disoussed........2...,----¢..-- 483 | - 


= A Cae ia element i in. commutation proof. .347, 


384, 478 . 


- Rtas ate six months’ residence after entry” 


not essential i in commutation.....- Aas .. 418° 


Of widow and heirs not required......... 
_ Insufficient, not excused on climatic io ples 


in the absence of Rood faith . poe isa? ots, 398 : 


% Revised Statutes, 


Cited and construed. ° ( Sea page Xv. ) 

“Were the legislative declaration of the | 
law when POODEOM sees cc ea twee eens 4 

Adoption of did not annul former con- 


_ structions ues mr aeee piace wile iiaaiie oleae ee 


‘ ‘Review. | 
See. Practice. 


Pa Right Or | Way ‘ind Station | 


Grounds. oe 
"See Bailroad Grant. : 


on School Land. 


. See Mineral Land, States, Timber Treaptss. 


Indemnity selections, cireular instrue- —_ 
Sons. . > 5 Ae areata desk name ae dpeae 79 


| “cated. ne Sad Meet a eee ean thee a9 | 


For lands not in Puilace the basis of galee: 


_ tion indicated by aPreneuOn: of Seni: a 
township . ‘GRiGueeseMeendetanawe s-Gawdooues 78. 


Area of tract selected used : as a basis i in 


gage of lands not in place --.:.-0.--.2.ee0s6. | te 


The right of a settler on, prior “to survey 


_ - not transferable... eesies Bers ceuebes S65acuse LOD oe 


ee The Territory. (w. T.) cannot control or 


a make ‘disposition of..... Sree ree ee 390 


Possession entered into, after survey, uD 


ik der Territorial suthorlty not legal... se as 3 390: se 


Puge. ; 


303° 


- tlers upon land covered by an entry .. 
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‘Onis of March 24, “1885, -suspending: 20. 
tion on mineral. applications. for. ‘school | 


~ lands dere oa bteiaes sae 531 fr ae: 


‘Secretary of the Interior. : 


See Land Deactonent:, 


Settlemient. 
See Entry, Piling, Residence. 


- GENERALLY, 1 tn eee Se —s 
Must be in good. faith. ssiden tteearuescee a40 
Is protected only under legal assertion of . 


Tight. amen ener ents anes cette esecoanee eee 387. ae | 
; Claim as defined by fling constusive...... 401 P43 


- Of one who has exhausted his pre- enpe | 
po is invalid: _.-2.. ieavindaben Oo twe eka ‘566 
. Not follo wed by. residence canara: n0 Tight 3 339 
-Of an alien forms. no foundation for a valid | < 


_ Slightly marked on iheuvily-timbarea land 


ia is not notice as. to the extent of the claim 


- outside of the quarter-section settled upon.. 73 


ra 


ease of simultaneous pelinquishment : and . 
application. ane i eke eae me AORN Pe 
Rights not’ obtained by ooenpation as ten- 


MAM biainetaavecsagiee eset iaioaaas eee 259, 412 ae 


On Jand covered be entry takes effect eo 
. instunti on the cancellation of the same... 
- Prior to inception of adverse claim,. 200d, 


if though made after filing... -...s.1.00:.-. 424,45] = ay edn 


Priority of, considered as between tro set- 


Baling in. Atherton v. Fowler: applicable 
only i in case of forcible intrusion -.-....140, 388 
Not recognized’ as valid ander the ruling 
- in Atherton v. Fowler-..2...22--2.22--2.0-- 501” 


- Not effected through trespass. Mites 388, 411 : Le 


Rights based on unlawful possession can-- ~ 
not be set up as against the lawful. appte- 


‘Priation of another. ..-0. 20.0 seeeeseeeee: 560 e ot ‘ 


HOMESTEAD. 


Climatic reason for failure to make, notac- 
eepted in the absence of good faith: :.......- 393 

_. Where not. protected by filing or ontry, a 
through the fault of another, such | ‘person. 
may tot take advantage thereof bce eee 168 


. Settler. 


‘Preference right to restored lands under ae 
: the act of January 31, | 1 eee aan ee AS 2 
Right- of, not affected by the wrongful 3 re 
moval of his dwelling- house by an. SMAver=e 


© @lAIMONG veces a 2ao4hhe Sowa e we Secu ce ce . 139 
On school land before survey msy perfect 
title suGice duten ote deatuleree ss cseeennurweemes , 169 


Bonnd to take notice: of ostablished pri 
: orities..... aa ra ee ee 


Soldier’s Homestead. : 
"See Homestead. _ 





Made with notice of adverse occupation. 17¢. . ee 
Status of. adverse existing settlement in. 
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States. — 
See Swamp Land. 
Vested rights under mining laws not: ao 
fected by tbe act of March 3, 1883 (Ala.) .- 
Not allowed to select double cera ag 
‘tand for single minimum deficiency (Cal.)... 76 
. - Avselection defective'in part is invalid as 
a whole npon the face of the record. {Cal.).. 76 
‘Special instructions in case of school 8e- 


— lections (Onl) ucs 8 eens ici cuhe s eawee ee 801 


_ Essential points to. be observed in passing - 


title to the State (Cal) cceccusencacccntiane ‘ 872 


Not entitled to swamp lands in the odd- 

numbered sections within the granted limits — 
of the Illinois Central (Til.)....--..--.-..--- 2 

‘Not allowed to locate indemnity scrip out- 


. side its limits (IIL) .-..-.-.-- oedema meed ee 2 
Conflict between State selection and pri- 
vate claim (La.) ..--1.--2:2---eee0e «00-473, 592 
‘Right of State to he heard i in direct action 
© (LA) eee ee ceeeee ccteeeseeneeteeees w 2 cna 478, 593 
Station grounds and right of 
Way. < * 7 
| «See Railroad Grant. 
7 Survey. : 
| See Certificate. . _ . 
- ‘Under deposit system.........--2-+-..--- 326 
Under deposit system, circular of: April 15 488 
Contracts for, under the supervision of the 
General Land Office......----.....--- ere 452 
Additional bond may be required asvceee 482 


Of township, under deposit should not. be 
allowed on the application of one settler. ... 451 
- Deposit for, is an advance to the govern- — 
ment for the survey of its own land ....:.-. 481 
‘Inspection of, in the field may be made af- 


ter the work is returned. . soaok : 270 


Withdrawal ot. plat as affecting pending 


ey settlements ........2 2.2. 0+ cae eee eee eee eee 333. 


Of townsbip, how filed in local office... ... 202 
Due notice of filing of plat to be given... 202 
. Application for, along a stream of variable 
course will only be granted Tpon the most 
earefal inquiry....------.+----------------- 50 
Restoration of fownship plat considered... 311 
. Allowed to. fix claimed boundaries of pri- 


vate grant on deposit, of estimated cost.... 430 


_ Swamp Land. 
. Grant of, in presentt. aan Suse tieoneces Abe: 


. Whether land does or does not pass under ~ 
. the grant i ig determined - ‘by the character of - 
- the greater part of each legal subdivision at 


_ the date of the grant ...-:----......---5---- 415— 


Determination of the Department as 8 to the. 


character of land conclusive.......-......-- 549 


i, Government may institute inquiry as to: 
a the character of the land claimed *.......... 498 
Field notes prima. facie evidence as to 


- character of land.......- Pe Te i i a 481 - 


‘Entry of, by pre-emaptor not avian? of - 


1817 L D-——39. 





Pago. 
‘For nana shown the returns may be Vi- 
CAtCM..-- 2. eee cee een teen ee feet anes 47¢ 
Grant of, should be adj anted on field notes : 


; of survey in General Land. Office (Ark,) 415, 205 as 
i» Navigable waters of the State (Cal.), not. 416 


Section 1 of the act of July 23, 1866, has 


~ no reference to swamp-land claims (Cal.) ../ 14% 


_ Notindicated by the returns of the sur- 


_--veyor-general (Cal. )..-------- Sees a71 


Segregation survey of, ander State act 
1863, prior to application, is invalid (Cal.)-. 
To pass by field notes, the oe 


therein must he specific (La.).----..--.2--. 524 


. The State having elected to take by the field 
notes of survey is bound by them, as is also 


3 the government: (Ta ects aecdies ache 525 a 


' State to furnish evidence where the field 


. notes are not conclusive (Mich.) ......------ 416 


* State bonnd by its election to adjust the 
grant on. the field notes (Minn.)-..---.----- 480 | 
Land Office to review testimony though 
no appeal is taken from. the finding of the | - 
local office {Oreg.).---2------- -++--e-er: 226 
Claim of State to certain lands waived by 


ach of legislature (Oreg.)..--------------4--. 549 7 


Cases should be disposed. of in accordance | 
with the general rules of pee ey 208 . 


Timber Culture. 


See Application, Entry, Contest. 
GENERALLY. _ | 


Substantial compliance with the law held. 4 
satisfactory - Se el ac asad ween noaeen eee Sree ee 205 - 
Strict compliance not required where good 


faith is shown... erste tee) itewaniumiccnd sa 04 


- Bnutryman not held. respousible for the re- 


‘sults of incendiarism or destruction by the | 


floods ...-...--.. sehen ee ates LOe. S: 
‘Drought as an Seousetue non- soiopllaine oY, 
with the law ...-..- ideo wewecieaasna led Seca 34 


Work required may be done by agent. - --- 498 - | 


Failure of agent to perform work no de- — 


fense against the charge of non-compliance 493 


- Agent of entryman may not take advan-. . 
tage of. his own wi ongful act to contest the 


ONELY --- 2-2 cee ee ten ee cree ee eee eens 404 
BREAKING. ca ) : 

At the end of second year there must be 
10 acres broken .--.........0c2-cnunvenenees 803 


Entryman may utilize breaking on. inti at 


time of entry .-----...- .1-:..--- Seueany 175, 543 


_ .Acts of previous entryman must be prop- ~ 
erly | followed up if credit is claimed there- : 
for neces vaieea sien ee ee Dee eee nee ee een ees . 642 - 


= PLANTING. 


Failure to properly distribute the trees © 
not cause for cancellation ...---.--..-- ---- 162 
' Plantin g of. previous. entryman signi: 


BUNGE Lac sosendesnasyecneses Bodaeduis +291, B4a: - 


Failure to replant two acres destroyed by — 
fire excused, it appearing that the entry-__ 
man had the trees for such replanting under 


| onltivation .....--....--eeeee ents anes aes 





“Heeaking and cane may be: iene in ad-. 
_, . vance of the required as Se 303 | 
| CULTIVATION. a a ‘ 
.  . Acts of. cultivation should show ‘good 
y Pelt Sana, Sueded alae ncsn NG Mihara alin gaa Pei aes 174 
' Such method of cultivation should be 


- ‘That the area cultivated in trees is in x- 
-eess of 10. acres is not material .........:... ' 90 
Inattention. to trees. after planting evi- 


: dence of bad faith..........:5 ee ee - 174 


Failure to cultivate may not be taken ad. 


- vantage of by: one ucenmpleyed to ) perform such 


oe ‘Timber and Stome Act. 


‘Filing without settlement no ‘bar to pur- a 


ee. Saliane seedetutucnnwece cies ee waa utes 70 | 


Burden: of proof as to the character of the . 


a ‘Jandi is upon the claimant. . cosa ead +164, 238 


Application’ is no appropriation of the. 


Claims initiated eeebacnent to the applica- - i 
tion are subject thereto | ........-.-. 177, 238, 282 | 


Adverse | claims to be sottled by: hear- 


‘Hoaring ordered, after proof was submit- 


- ted, to determine the right of an adver: oh 
 .¢laimant who alleged want of notice.-...--. 177. 


Affidavit based upon prior claim of record 


| : is an objection * under section s of the 


Right of. protest not. contued to aaveres 


: elaimait - pee e din ou innad Mice veoceanies takes O0e, 282 : 


Best evidence as to the ch aracter of the 


>. «. dand from. those engaged in tilling the soil 

in the vicinity-....-. Meee awcteee kl aws wane ee 2 38 
_ - » Proof not to be submitted anti after ex: 
ed piration of publication period ....--..-...-. 282 
_.. Protest calls in question character of land. | 
or good faith of applicant ...... iste stenea ete 


- Adverse or valid claim defined......:.... 282 
Prior occupancy of an alien defeats the 


“5 purchase of QNOLNEN ssccdasevcsiensdes tous 380 | 


Inhabited, improved, and ocoapied Jand 


a aot subject to purchade..---..---.-" ial BGO: 
“a Timber Trespass. a4 


' Cireular. of December 15, 1885, as to the 


tie ~ protection Of CIM BOP ase nc suesss ances acne 289 | 


On tbo public. coment circular of ee) 7, 


BR us ono ok pices cee ee _ bal 


: The goverment may nigtest its s property 
‘the same as a private person.....-.- awa es 392 
Unsurveyed lands will be protected f from : - 


trespass. wire aoe abies steaves= 65 


. Not. permitted iporl “Gnesined odd-num- 
‘bored sections within a railroad grant...» a. BBS 
-» Qn school lands in the Territories ‘pros a 
Rae -ecuted . Giada Raced anes soeceae B92: 
» Suit adv ised in case of entries made | 
o%. through conspiracy -.-.......- etehee webee 2 469 


‘Damages from “ boxing ” for turpentine 


melude injuries ad ard Breer uve: 1 


] 


Pago. | : e 
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On land eovered a pre. -etmptiva entry not. 


Inquited into..222.¢ -22- 22. se he sone 407 


-Right-of-way privileges’ granted to rail- 


. “road companies. defined, circular August Es 
: : PEGS scot ee wees pees te eemnanee ae enee 150. : 


. Right. of railroad company to use ‘timber 


io 7 . ‘udopted as will secure the best resnlts.... ; 162 Le in the construction of depots, BCG e sees SOON: 


Agents of railroad companies to sbow. ao: 


3 thority before: cutting timber .....- bepeedee 24 
Use of timber for construction purposes: me -_ 
limited to timber taken from adjacent - 


~ Suits, civil and. canted aavicels for, on 


See Survey. 


‘Townsite. 


Soe Mineral Land and Mining Claim. 


Land entered under section 2387 must be 7 
"paid for as though purchased by a Dee age 


LOD Sess oyeeds oes canacdee lot esses ees ro : . pee 


Filing” not necessary to entry under the 


ar, Tualy ds 166 cake coho aes 887 


- Right of purchase i in * actual settler” * Te. 


.. quires a showing of residence. aceaes oe. 337 


Additional entry under section 2382 Ré-. 


» vised Statutes allowed on residence shown . “Ss : am : 
-mpon another lot. - eee Ee eae See 37° 


Laws. only refer. to. location of towns on 


public land. : 2.22... .222ceseeeee cee eeeteeee oe ee 


Plat filed by railroad ‘company : “on land 


- withdrawn under its grant will not stren gth. | 
- enthe claim of settlers under the public land ee 
: laws ennes eo Seek aes eee se cE se 2A 


- Is canceled by location and issue of patent. 172 oa 


No relief for unperfected location where . 


~ ‘the land has paren srom, the apmmetaats of 
the Department -- ES eae eee ee es m is 
Being lost, and no “offort made to procure a 
- duplicate, the location is canceled: in favor oe He 
_ of parties Belang under the locator. eee ee 


Waiver. i ee re 
Presumed on failure to aseatk claim: 194, 2 259 


Of claimed right as-pre-emptor, held from - 


‘sub sequent application for rthe land as home- . 


To be operative nee. follow a an Gorecuent 


| Testing upon a valuable consideration... --. 332 ie : 


Nota, unless the act is such as to estop” 


- the party from taking advantage thereof to ae 
the injury of another who hag acted. upon it. | 332 
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Aad withdrawn under sailway grant. foace -» 487 a a : 
“TowNsHIP PLATS O° ce oa 


- Conflict with mining claim left. With fnry eas 
of neighborhood... 22. 1iii,.eeseiseceteecse 212 
-. On mineral land. subject: tot the Tights of 
claimants therefor ..........--2-.2----- eee . 212 
_-. What constitutes actual settler ander sec are ae! 
Bon 2882... aoe oes p eect ete et eee ee B87 0 


. Claim concluded by homesteader’s final _ Sake be “so 
“proof, after due aC Re egies oo 584 ee Meee 
‘Not assignable i in. plank: ee ae 172.2 8 


